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FOREWORD 


This  voliime  is  an  exact  photo-reproduction  of  an  original  copy  of 

THE  BAR 

(West  Virginia) 


As  an  original  is  practically  unobtainable,  this  reprint  is  offered 
to  enable  Law  Libraries  to  fill  out  their  collection  of  Legal 
periodicals. 

The  reproduction  follows  the  original  in  every  detail,  and  no 
attempt  was  made  to  correct  errors  and  defects  in  typography. 


Buffalo,  N.  Y.  DENNIS  &  CO.,  INC. 

March  1963 


PLEASE  NOTE: 

Issue  No.  6-7  (June-July)  error  in  paging  should  have  started  page  263 
instead  of  271  (as  covers  are  paged  in  on  other  Issues.)  Pages  Nos.  295-310 
are  not  included,  again  an  error  in  paging. 

Issue  No.  S-9  (Aug.-Sep.)  error  in  paging  as  it  is  different  copy  than  in 
No.  6-7  of  same  page  numbers. 


AH  known  complete  Volumes  were  checked  for  this  data. 
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JANUARY,  1902. 


The 


THE  NEW  YEAR'S  LEAF. 

Lord,  let  me  never  tag  a  moral  toaetory^nor  tell  a  story 

without  a  meaning.    Make  me  respect  my  material  so  much  that 

that  I  dare  not  sli|^  my  woric    Help  me  to  deal  very  honestly 

with  words  and  with  people  because  they  are  both  alive. 

Show  me  that  as  in  a  river,  so  in  a  writinff,  clearness  is  the 

best  quality,  and  a  little  that  is  pure  is  worth  more  than 

much  that  is  mixed.    Teach  me  to  see  the  local  colour  without 

being  blind  to  the  inner  light    Oive  me  an  ideal  that  will  stand 

the  strain  of  weaving  into  human  stuff  on  the  loom  of  the  real. 

Keep  me  from  caring  more  for  boolcs  than  for  foUcs,  for  art 

than  for  life.    Steady  me  to  do  my  full  staint  of  worlc  as  well 

as  I  can:  and  when  that  is  done,  stop  me,  pay  what  wages 

Thou  wilt,  and  help  me  to  say, 

from  a  quiet  heart, 

a  grateful 

AMEN. 


Digitized  by  VjOOQIC 


THE  BAR 


WEST  PUBllSHiNG  CO.,  St  Paul,  Mirni. 


Admiralty 
Law 

By 
ROBERT  M.  HUGHEBk 
•f  Ihf  Noriolk  Bar. 
Se^  1, 1901. 


A  new  text-bodi  in  the  Hornbook 
Series,  byanezperieficedfipecialisL 
A  well-arranged  view  of  the  whole 
subject,  wiA  aathorities,  etc,  and 
foil  text  of  &e  admiraby  statutes. 
13.75  delivered. 


EquiW 
rispruai 


JtirisprudBDce 

By 
JAMES  W.  EKTON 
Editor  "Collier't 

ruptey,"  ete. 
ttpi  1,1901. 


Aiiew  "Hornbook,*  giving  a  gen- 
eral view  of  the  nattm^  scope  and 
mode  of  exerdie  of  eqnity  juris- 
prudence,  with  separate  treatment 
of  each  important  equitable  doc- 
trine, right,  ground  of  relief,  and 
remedy.    f3.75,  ddivered. 


Tlie 
SouAeast^n 


Reportmg  promptly  and  curreafly 
all  dfjcisions  of  five  Southeastern 
■tatea    Advance  sheets  |5«  year. 


The  Century 

and  American 

Digests. 


uad  nn^onn  digests  of 
tfl  Americas  caae-law.  Send  for 
fuO  information. 


WEST  PUBLISHING  CO.,  St.  Paul,  Minn. 
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Prlee  lOe  a  Copy.    SLOO  a  Tear  la 
AttTaaee. 


AdTertlslns   Rates  on  Request.^ 


All  Circnit  Clerks  are  authorised  Agents 
to  receive  and  receipt  for  subscriptions. 


Address  all  commnhications  to 
THB  BAB, 

MorKantowB,  W.  Ta. 


An  Open  Fonun. 

This  journal  is  intended  to  furnish 
an  open  forum  to  every  lawyer  for  the 
discussion  of  any  policy  or  propositioD 
of  interest  to  the  Profession.  It  in- 
vites a  free  interchange  of  views  upon 
all  suoh'topios  whether  they  agree  with 
the  views  of  Ths  Bab  or  not. 

The  Bab  goes  to  every  Ck>urt  House 
In  the  State  and  is  read  by,  probably, 
three-fourths  of  the  lawyers  of  the 
State,  and  thus  furnishes  not  only  a 
ready  medium  of  communication  be* 
tween  members  of  the  Profession,  but 
of  unification  of  the  Profession  on  all 
matters  of  common  concern,  which  is 
its  prime  mission. 

Bvery  clerk  of  a  oirouit  court  is  the 
authoriied  agent  of  Ths  Bab  in  his 
county,  and  has  the  subscription  bills 
in  his  possession,  and  will  receive  and 
receipt  for  all  money  due  on  that  ac- 
count, or  for  new  subscriptions,  and 
his  receipt  will  always  be  a  good  ac- 
quittance for  money  due  Thb  Bab. 

Thb  Bab  is  furnished  at  the  nominal 
rate  of  $1.00  a  year,  which  is  less  thae 
the  cost  of  publication,  and  we  would 
like  to  have  the  name  of  every  lawjei 
In  the  State  on  our  subscription  list. 
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THE  New  York  Court  of  Appeals  has  leoentlj  decided 
that  ^'a  divorce  procured  bj  a  wife  in  a  eister  State,  on 
the  groand  of  crueltj,  by  eabetituted  service  of  process 
upon  the  hosband,  and  withoat  his  appearance  or  sabmission 
to  the  jurisdiction  of  the  coorti  is  ineffectnal  to  bar  her 
right  of  dower  in  real  estate  of  the  husband  in  this  State, 
though  acquired  after  such  divorce.    So  held  where  it 
appeared  that  the  husband  had  remarried  in  a  third  State 
upon  the  faith  of  the  divorce,  the  present  action  being  by  the 
former  wife  against  the  second  wife  and  the  issue  of  the 
second  marriage." 

OB   ^ 

WE  so  frequently  see  the  stock  argument  used  by  our 
exchanges  against  a  high  standard  in  our  law 
schools,  to  wit:  tiiat  it  ^debars  poor  young  men  from  the 
advantages  of  these  schools,''  that  we  have  an  increasing 
curiosity  to  know  just  what  kind  of  an  elastic  standard  these 
objectors  would  devise.    Would  it  be  a  double  standard, 
one  for  the  rich  and  another  for  the  poor;  or  would  they  let 
the  whole  profession  down  to  the  level  of  the  most  indigent? 
Will  some  of  these  critics  enlighten  us. 

Jff^HE  tobacco  growers,  the  tobacco  merchants,  and  the 
I      makers,  sellers  and  smokers  of  cigars  have  a 

considerable  interest  in  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  Fourteen  Diamond  Bings  case.    By 
that  decision,  Manila  cigars  have  the  freedom  of  the  Custom 
House  and  are  added  to  the  long  list  of  domestic  cigars. 
On  account  of  the  duty  they  have  not  been  much  smoked  in 
this  country  for  a  good  many  years.    Will  they  now  come 
into  favor  again  and  will  they  hit  the  difficult  and  seniitive 
palate  of  the  American  smoker  7 
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THE  snbaciiption  bills  for  the  year  1002  are  now  in  the 
hands  of  the  C^ronit  Cleil».    Our  snbacribeni  will  please 
take  notice  and  govern  themselyes  accordingly.    If  yom 
want  Thb  Bab  this  year,  give  your  Circuit  Clerk  an  early  New 
Tear's  call. 

THB  Court  of  Appeals  has  adjourned  and  we  have  a  laige 
batch  of  decisions  handed  down  during  the  term.    They 
came  too  late  for  publication  in  this  issue,  but  will 
appear  in  the  Februaiy  and  subsequent  issues  until  the  full 
work  of  the  Court  has  been  presented  to  the  readers  of  Tmi 
Bab. 

THE  governor  of  Arkansas  has  resorted  to  a  novel  method 
of  compelling  t)ie  legislature  to  provide  a  State  Beform 
School.    He  has  pardoned  every  woman  incarcerated  in 
state  prison,  giving  as  a  reason  that  Arkansas  has  no  separate 
place  in  its  penitentiary  system  for  women,-  and  that  he  will 
not  be  a  party  to  keeping  women  in  the  penitentiary 
under  existing  conditions. 

^TLFBED  SMITH,  colored,  who  shot  and  killed  his  wife 
TX    last  September,  has  been  sentenced  by  Judge  Balston, 

in  the  Court  of  Oyer  and  Terminer,  Philadelphia,  to  death  by 
hanging.    The  accused  had  pleaded  guilty  and«as  he  demanded 
no  trial  by  jury,  the  judge  heard  the  evidence,  decided  upon 
the  gride  of  the  crime  and  pronounced  the  sentence. 
This  procedure,  in  capital  cases,  is  permissible  by  the  laws 
of  Pennsyl^ADi<K  but  it  is  very  rare. 
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Tb»  Aniftoal  M eettn^. 


THB  eighteenth  annual  meeting  of  the  State  Bar  Association 
will  be  held  at  Clarksburg  either  on  the  11th  and  12th  or 
on  the  12th  and  13th  of  next  month.    We  anticipated 
that  we  would  be  able  to  publish  the  full  program  in  this 
number,  but  a  few  of  the  details  have  not  yet  been  definitely 
determined,  and  the  publication  will  be  postponed  until  our 
next  issue,  on  the  first  of  February,  which  will  be  in  ample 
time  to  reach  all  members  of  the  Association. 

Our  hosts,  the  Clarksburg  bar,  are  planning  great  things 
for  the  meeting,  and  it  goes  without  saying,  that  that  large 
and  distinguished  bar  will  not  only  make  it  a  delightful 
social  occasion,  but  it  will  be  exceptionally  entertaining  from 
an  intellectual  and  professional  standpoint. 

A  varied  and  striking  program  is  in  course  of  preparation, 
which  will  appeal  to  the  members  of  all  sections  of  the  State, 
and  we  feel  assured  that  the  meeting  will  be  largely  attended 
and  be  remembered  as  of  inspiring  interest.    Bvery  year  notes 
an  advance  in  the  attendance  and  interest  in  the  work  of  the 
Association,  and  its  influence  and  power  as  a  professional 
organization  is  being  recognized  all  over  the  State.    In  two 
years  more  we  will  celebrate  the  twentieth  anniversary  of  the 
historyof  the  Association,  which  we  will  want  to  make  a 
jubilee  occasion  in  which  the  full  membership  will  participate. 

The  fijrst  essential  to  a  profitable  annual  meeting  is  that 
the  several  standing  committees  should  make  comprehensive 
reports  covering  the  several  lines  of  work  within  the  purview 
of  the  association.    In  this  way  only,  is  the  Association  able 
to  give  intelligent  consideration  to  the  practical  matters  which 
should  occupy  its  attention.    The  annual  meetings  are  too 
short  to  mature  and  discuss  these  subjects  unless  they  have 
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first  been  formulated  and  systematically  presented  by 
committees.    As  members  of  these  committees  are  necessarily 
scattered  over  different  localities  it  devolves  on  the  chairmen 
to  obtain  by  correspondence  such  suggestions  npon  the 
matters  committed  to  them,  as  the  several  members  desire  to 
make,  and  then  pnt  them  in  form  and  agree  npon  a  full 
report  when  the  members  come  together  at  the  annual 
meeting.    The  list  of  the  committees  is  kept  standing  in 
ThbBab. 

The  next  issue  of  Thb  Bab  will  api>ear  promptly,  not  later 
than  the  first  of  February,  when  the  full  program  of  the 
meeting  will  be  announced. 

THB  death  of  Judge  John  Brannon  has  removed  one  more 
of  that  older  generation  of  lawyers  whose  number  is 
growing  rapidly  small  in  the  State.    One  of  the  most 
striking  features  of  the  several  county  bars  at  this  time  is  the 
absence  of  that  particular  few  who  were  recognized  as  the 
pioneers  of  the  Profession,  and  whose  places  have  been  taken 
by  very  young  men.    This  change  seems  to  have  come  so 
suddenly  as  to  have  a  semblance  of  a  revolution.    Judge 
Brannon  was  an  able  and  honorable  representative  of  his 
profession  both  as  a  man  and  a  lawyer.    He  lived  to  a  ripe 
old  age,  and  up  to  the  time  of  his  death  seemed  to  retain  his 
active  interest  in  public  and  professional  affairs.    While  he 
occupied  the  bench  he  was  recognized  as  a  very  clear-headed 
and  able  judge,  and  his  memory  will  be  honored  by  the  bar 
of  the  State. 

Mrs.  Newlywed:    **I  saw  a  piece  Id  the  paper  to-niRht  that  people 
would  feel  better  to  go  without  breakfast." 
Mr.  Newly  wed:    **H'iiil    I  wonder  which  of  our  cooks  wrote  that?" 


Digitized  by  VjOOQIC 


THB  BAB 


^Thoa  robed  man  of  JnstSoo,  take  tli  j  pUoe, 
And  thou,  his  yoke-fellow  of  equitj, 
Benoh  at  his  ilde.'*-Knra  IdUB. 

THBBB  was  a  time  when  the  Lord  High  Chancellor  eat  in 
state,  the  robed  and  wigged  representative  of  the 
king.    He  did  not  trench  upon  the  domain  of  the  law 
courts.    When  the  strict  roles  of  the  common  law  afforded 
no  relief,  and  when  righteoosness  and  the  royal  conscience 
found  it  necessary  that  relief  should  be  given,  the  chancellor 
wielded  the  merciful  rod  of  equity.    The  dignified  judges 
of  the  law  courts  also  sat  in  robes  and  wigs,  and,  keeping  away 
from  the  jurisdiction  of  the  chancellor,  they  administered 
the  common  law. 

In  some  of  our  States  both  the  common  law  and  equity 
procedures  have  been  abolished,  and  in  their  places 
the  sickly  infant,  christened  ''Code  Practice,'' has  endeavored 
to  cut  his  teeth  on  the  common  law  rules,  and  to  suck  his 
nourishment  from  the  milk-bottle  of  equity.    Whatever 
relief  may  be  sought  in  the  courts  is  sought  by  methods 
which  do  not  distinguish  between  equitable  and  legal 
procedures  as  these  formerly  existed.    You  cannot  teU 
whether  the  person  who  presides  in  these  courts  is  a  chancellor 
or  a  common  law  judge,  or  neither.    But  if  a  man  has 
equitable  rights  to  enforce  he  goes  after  them  in  reliance 
upon  principles  of  equity,  whatever  may  be  the  procedure. 
In  like  manner,  if  he  goes  after  common  law  ric^ts,  he  relies 
upon  common  law  principles. 

We  should  be  thankf id  that  in  our  own  State,  and  also  in 
some  of  the  others,  the  distinction  between  the  two  varieties 
of  procedure  has  not  been  abolished.    True  we  have  no 
separate  chancellor  and  common  law  judge.    Our  judge  is 
both.    We  have  retained  the  equitable  procedure  and 
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the  common  law  procedure,  and  the  distiuotions  which 
existed  in  former  times  between  these  two  procedures. 
We  have  modified  each  of  them,  but  the  modifications  have 
been  made  conserratiyely  and  with  due  regard  to  the 
principles  underlying  the  procedures,  which  are  principles 
out  of  which  the  procedures  themselves  originated,  grew 
and  developed. 

An  emphatic  illustration  of  the  folly  of  undertaking  to  do 
away  with  the  two  kinds  of  procedure,  and  to  substitute 
in  their  places  a  dwarfed  and  misshapen  Aphrodite,  who 
instead  of  developing  from  a  child,  was  cast  full  grown  upon 
the  sands,  is  to  be  seen  in  some  of  the  States  which  have 
undertaken  to  seat  the  chancellor  and  the  common  law  judge 
upon  the  same  bench  and  have  them  each  pursue  at  the 
same  time  his  separate  coursB. 

The  case  of  Parrish  v.  Oraham,  39  8.  B.  Rep.  826,  was 
decided  by  the  Supreme  Court  of  North  Carolina.    A 
company  whose  name  is  very  suggestive  of  the  beautiful  and 
rich  variety  of  garters  which  the  readers  of  Thk  Bab  would 
only  see  in  the  show  windows  of  the  jewelry  shops,  the 
Golden  Belt  Hosiery  Company,  executed  a  promissory  note 
with  Carr  and  Smith  as  joint  makers.    The  stockings  do 
not  seem  to  have  been  attractive  to  the  trade,  and  the 
company  became  insolvent.    The  holder  of  the  note  brought 
suit  against  the  three  makers,  the  company,  Carr  and  Smith. 
No  reason  was  suggested  why  the  plaintiff  should  not 
recover  against  all  three  of  the  defendants,  and  the  common 
law  judge  was  preparing  to  bring  down  his  gavel  and  to 
render  judgment.    Smith,  however,  presented  the  suggestion 
that  he  and  Carr  were,  as  between  the  company  and  themselves, 
merely  sureties  upon  the  note,  and  the  further  ^suggestion 
that  Carr  was  the  principal  surety  and  that  Smith  himself  was 
only  the  ''supplementary  surety.    He  thereupon  suggested 
that  the  court  should  proceed  to  determine  the  rights  of 
these  two  sureties  as  between  themselves,  although  the 
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plaintiff  had  nerer  known  of  the  relations  of  the  parties 
except  as  these  relations  appeared  upon  the  note  and  showed 
them  to  be  joint  makers  with  an  eqoal  liability.    Bat  the 
ohancellor  who  sat  beside  the  common  law  judge  proceeded 
to  raise  his  wand.    Law  and  equity  were  no  longer  separate, 
but  had  been  converted  into  a  pair  of  Siamese  twins  or  a 
two-headed  lady.    Both  of  these  mast  proceed  at  once.    Of 
coarse  the  plaintiff  had  nothing  to  do  with  this  equitable 
controversy  between  the  defendants,  and  the  suit  was  the 
plaintiff's  suit  brought  to  assert  the  plaintiff's  rights. 
What  difference  did  that  make  ?    Law  and  equity  have  been 
conjoined  together.    They  must  not  be  separated.    And  so 
it  went,  and  the  plaintiff  sat  by  and  pretended  to  turn 
the  legal  wheel  while  the  equitable  machine  was  vigorously 
worked  by  the  two  defendants,  the  result  being  that  the  same 
judgment  eventually  settled  the  legal  rights  of  the  plaintiff 
and  the  equitable  controversy  between  the  defendants. 
May  we  be  spared  from  such  mix-ups  as  this  case  is  an 
example  of. 

«|t    OS 

CkMleofEthloe. 

WB  print  the  full  text  on  another  page,  of  the  report  made 
by  Judge  Jacobs  of  the  committee  to  prepare  a  code  of 
ethics. 
We  have  not  had  time  to  give  the  report  that  careful 
consideration  which  its  importance  deserves,  and  therefore 
reserve  any  discussion  of  its  provisions  until  a  future  time. 
We  have  no  doubt  that  Judge  Jacobs  has  given  it  his  usual 
care  and  good  judgment,  and  that  it  will  be  found  worthy  of 
adoption  by  the  Bar  Association. 

It  will  be  presented  at  the  coming  meeting  of  the 
Association,  and  we  print  it  in  advance  of  the  meeting  in 
order  that  members  may  have  time  to  digest  it  before  called 
on  to  pass  upon  it. 
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A  Far  RoAohlnc  Questioii  of  Brldeooe* 


THB  question  of  evidence  in  the  now  celebrated  Barker- 
Eellar  case,  recently  tried  in  New  Jersey,  has  not  only 
given  rise  to  warm  discussion  among  members  of  the 
Profession,  but  it  seems  destined  to  have  a  far  reaching  effect 
in  future  trials  for  murder  and  lynching. 

In  other  words  the  ruling  in  this  case  is  accepted  as  a  direct 
departure  from  what  is  termed  the  *' unwritten  law" — ^that  a 
man  may  kill  the  despoiler  of  his  home  with  impunity;  that 
if  there  is  no  law  for  it,  there  is  none  against^it;  and  that  no 
jury  would  find  a  verdict  against  a  defendant  who  took  the 
law  into  his  own  hands  for  such  cause. 

This  unwritten  law  had  come  to  be  recognized  in  almost 
all  the  courts  of  the  country,  but  especially  in  the  South, 
where  lynching  has  become  almost  the  matter-of-course 
penalty  for  such  crimes. 

In  the  Barker-Eellar  case,  it  will  be  remembered,  the 
defendant  laid  in  wait  for  his  victim  and  shot  him  from 
ambush  without  a  word  of  warning  or  explanation.    On  the 
trial  the  defence  wanted  to  prove  that  immediately  before  the 
shooting,  the  wife  of  Barker  had  told  him  that  Eellar  had 
committed  rape  upon  her.    This  the  judge  refused  to  admit. 
This  ruling,  of  course,  is  a  repudiation  of  the  very  generally 
accepted  theory  that  the  effect  of  such  a  disclosure  upon  the 
mind  of  an  injured  husband  is  something  which  a  jury  might 
properly  consider  in  passing  upon  the  question  of  moral 
responsibility. 

It  seems  that  the  echo  of  this  adverse  ruling  has  already 
been  heard  as  far  South  as  the  state  of  Alabama.    In 
Williams  vs  State,  80  So.  R.  484,  the  evidence  tended  to  show 
that  the  defendant  and  his  wife  conspired  together  to  kill  the 
deceased,  because  he  had,  several  months  prior  to  the  killing. 
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ravished  the  defendant's  wife,  and  that  in  carrying  out  said 
conspiracy  the  wife  had  lured  the  deceased  to  the  defendant's 
house  by  writing  him  a  note,  and  that    while  the  deceased  was 
at  defendant's  in  response  to  said  note  he  was  killed.     It  was 
held  that  the  trial  court  did  not  err  in  charging  the  jury  as 
follows : 

**If  the  jury  believe  from  the  evidence  beyond  all  reasonable 
doubt  that  the  deceased,  several  months  prior  to  the  killing, 
did  have  sexual  intercourse  with  the  defendant's  wife,  with  or 
without  force,  and  that  the  defendant,  in  Bibb  County, 
Alabama,  and  before  the  finding  of  this  indictment,  killed  the 
deceased  by  decoying  him  to  his  (defendant's)  house  and  by 
lying  in  wait  for  him,  on  account  of  such  illiict  intercourse 
between  deceased  and  defendant's  wife,  then  defendant  is 
guilty  of  murder  in  the  first  degree,  and  it  is  the  sworn  duty 
of  the  jury  to  so  find  their  verdict." 

It  appeared  that  counsel  for  the  defendant  in  their  summing 
up  endeavored  to  impress  upon  the  jury  that  the  killing  was 
justifiable  by  reason  of  the  debauchery  of  the  defendant's 
wife,  and  stated  that  defendant  was  simply  protecting  the 
virtue  of  the  wives  and  daughters  of  the  citizens  of  the  county 
where  the  killing  occurred,  and  that  he  had  done  nothing 
more  than  what  any  man  on  the  jury  would  have  done.     It 
was  held  that  under  such  circumstances  it  was  not  error  for 
the  trial  court  to  charge. 

**Courts  are  established  to  administer  the  law  and  enforce 
its  execution.     The  law  i&  the  only  standard  by  which  judges 
and  jurors  can  be  governed,  and,  in  considering  their  verdict, 
jurors  should  be  governed  by  the  law  as  given  them  and  by 
the  evidence.     The  only  protection  to  the  life,  liberty  and 
property  of  the  citizen  is  in  a  prompt,  honest  and  impartial 
enforcement  of  the  law;  and  if  juries  should  intentionally  and 
willfully  disregard  the  law,  then  the  law  is  useless,  and  the 
court  houses  and  jails  might  as  well  be  torn  down,  the  offices 
of  judge,  clerk  and  sheriff,  and  all  other  machinery  necessary 
for  the  administration  of  the  law,  be  abolished,  and  save  the 
people  the  tax  paid  for  maintaining  and  carrying  on  the 
courts." 

The  supreme  court  further  took  occasion  to  comment  in 
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somewhat  drastic  terms  upon  the  conduct  of  counsel,  as 
fellows : 

''It  is  much  to  be  regretted  that  counsel,  who  are  ojficers  of 
the  court  and  under  a  special  and  solemn  duty  to  support  and 
uphold  the  law  and  to  conserve  its  due  administration  by 
courts  and  juries,  should  thus,  in  the  zeal  of  advocacy  or  under 
the  bias  of  extreme  partisanship,  so  far  forget  their  duties  to 
the  courts  and  to  organized  society  as  in  effect  to  call  upon 
jurors  to  disregard  their  oaths,  to  trample  under  foot  the  law 
which  they  themselves,  as  members  of  the  body  politic,  have 
participated  in  making  for  the  just  and  equal  protection  of  aU 
the  people,  and  to  try  and  determine  this  cause  upon 
considerations  which  the  experience  and  wisdom  of  the  ages 
have  demonstrated  to  be  subversive  of  all  order  and  authority, 
and  logically"  leading  to  the  substitution  of  private  vengeance, 
the  retribution  of  the  assassin,  and  the  terrors  of  anarchy,  for 
the  law  of  the  land  and  its  ministers.     It  is  deplorable  to  the 
last  degree  that  counsel  charged  to  aid  jurors  snould  seek  to 
turn  them  from  the  plain  road  of  the  law  leading  to  manifest 
justice  into  the  devious  and  noxious  byways  of  prejudice  and 
passions  and  perjured  conscience,  leading  to  acquittal  of  a 
self-confesseed  murderer,  and  even  beyond  to  his 
commendation  as  for  a  service  rendered  to  the  county,  in  that 
he  decoyed  one  of  her  citizens  within  the  easy  range  of  his 
rifle  and,  from  behind  his  back,  brutally  shot  him  to  death. 
It  is  to  the  credit  of  the  County  of  Bibb  that  her  jurors  were 
not  swerved  from  their  duty  by  these  illegitimate  appeals  and 
asseverations,  and  it  is  to  the  credit  of  the  judiciary  of 
Alabama  that  the  learned  judge  who  presided  at.  the  trial  took 
occasion  to  uphold  the  dignity  of  the  Bench  and  the  reign  of 
law  in  charge  to  the  jury. '' 

Between  Salford  and  Mauchester  Is  a  glue  factory.    A  lady  who 
was  obliged  to  take  a  ride  l>etween  these  two  points  quite  often 
always  carried  with  her  a  bottle  of  smelllog  salts.    Qne  morning  an 
old  fanner  took  the  seat  dijpectly  opposite  her.    As  the  train  neared 
the  factor;  the  lady  opened  her  bottle  of  salts.    Soon  the  whole 
carriage  was  fllled.  with  the  horrible  odor  of  the  glae.    The  old 
fanner  stood  it  as  lopg  as  he  could  and  leaned  forward  and  shouted: 
**Mad|im,  would  you  mind  puttin'  th^  cork  in  that  'ere  bottle?" 
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HatIb^  Fun  with  Uie  Oourt*. 


IN  the  last  number  of  the  Virginia  Law  Register ^  Mr.  W.  O. 
MathewB,  of  Charleston,  has  presented  a  very  readable 
exposition  of  the  recognized  method  in  the  two  Virginias 
of  getting  the  law  to  (or  rather,  at)  the  jury  through  what  we 
term  ''instructions." 

Mr.  Mathews'  teosi  is  very  appropriately  expressed  in  the 
quotation  of  the  single  line  printed  at  the  head  of  his   article : 

^^  Tie  the  sport  to  have  the  engineer  hoist  with  his  own  petard.^^ 

The  suggestion  in  this  quotation  is  a  very  accurate  and  vivid 
characterization  of  our  system  of  trial  practice  in  this 
particular.    Instructions  to  the  jury  are  no  longer  recognized 
in  our  practice  as  having  any  purpose  or  expectation  of 
informing  the  jury  of  the  law  of  a  case,  but  rather  of  a 
cold-blooded,  yet  legitimate  purpose  of  laying  a  trap  for  the 
trial  judge  by  which  he  may  be  hung  up  in  the  Court  of 
Appeals.    Mr.  Mathews  reaches  a  fine  irony  of  description 
when  he  defines  the  practical  effect  of  the  ''instructions"  in 
enlightening  the  jury: 

"When  it  is  considered,"  he  says,  "that  the  jury  have  had 
these  instructions  read  to  them  but  once,  usually  at  the  close 
of  the  argument,  and  that  frequently  such  instructions  teem, 
more  or  less  necessarily,  with  technical  expressions  from  legal, 
medical  and  other  professions,  possibly  heard  by  the  jurors  for 
the  first  time,  and  that  the  jury  are  not  permitted,  even 
should  they  startle  counsel  by  requesting  it,  to  take  the 
instructions  with  them  to  the  jury  room  to  examine  their 
meaning,  application  and  effect,  the  humor  of  the  situation 
increases.    It  is  believed  that  observation  of  a  jury — an 
average,  fairly  intelligent  jury— during  the  reading  to  them 
of  the  instructions,  say  in  an  ejectment  case,  will  show  that 
there  is  at  least  a  chance  that  some  of  them  do  not  hear  the 
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important  portions  at  all ;  an  additional  chance  that  they 
forget  the  portions  heard  before  reaching  the  jury  room,  and 
a  practical  certainty  that  some  of  them  wholly  fail  to 
understand  another  portion  of  what  they  may  have  both 
heard  and  remembered." 

It  might  be  added  that,  as  a  matter  of  fact  these 
instructions  are,  as  a  rule  in  our  practice,  presented  to  the 
jury,  not  at  the  close  of  the  evidence  when  the  law  ought  to 
be  determined,  and  when  the  case  might  therefore,  be 
argued  both  upon  the  law  and  the  evidence ;  but  they 
are  given  at  the  close  of  the  argument  when  the  law  has  been 
presented  by  the  opposing  counsel  from  two  standpoints, 
and  now  the  court  presents  a  kind  of  third  edition  to  add  to 
the  confusion  of  the  jury. 

We  think  it  is  generally  recognized  by  the  Profession  in 
West  Virginia,  that  while  our  practice  relating  to 
''instructions"  is  all  right  in  theory,  and  it  might  be  made 
efficient  and  satisfactory  in  practice,  it  has  become  a  failure  if 
not  a  burlesque,  as  to  its  main  purpese,  by  the  mode  in  which 
it  has  come  to  be  applied.     A  sentiment  is  growing  up  among 
the  bar  in  favor  of  the  system  of  "charging  the  jury"  as  a 
substitute  for  instructions.     But  this  sentiment  is  evidently 
the  outgrowth  of  a  dissatisfaction  with  our  present  practice-^ 
not  recognizing  that  the  fault  is  in  the  mode  in  which  it  is 
used,  and  not  in  the  system  itself. 

We  do  not  want  to  jump  from  the  hot  water  into  the  fire 
by  adopting  a  substitute  that  instead  of  being  able  to  put  the 
trial  judge  in  jeopardy,  the  trial  judge,  through  lack  of 
discrimination  or  an  impartial  spirit,  should  put  counsel 
continually  in  jeopardy,  though  their  case  be  never  so 
conclusive,  through  the  instrumentality  of  ''charging  the 
jury," — i.  e. — making  the  last  speech  in  the  case. 

A  reform  of  our  practice  is  easily  within  reach  of  the  bar  by 
inducing  the  courts  to  modify  the  mode,  rather  than  the 
system  of  practice  itself,  so  that  the  jury  may  get  the  benefit 
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of  the  inBtmctiona— and  when  that  is  done,  instmctions  will 
be  drawn  from  the  jniy  rather  than  as  traps  to  catch  the 
court.    They  will  be  presented  before  the  argument,  so  that 
counsel,  relying,  on  them,  may  have  opportunity  of  making 
them  plain  to  the  jury. 

at  «iB 

Two  Stories  of  WmmhingUmm 


Dr.  Edward  Everett  Hale  In  his  **Memoirs  of  a  Hundred  Years" 
now  publishing  in  The  Outlook  adds  to  his  own  memories  those  of  tils 
father  and  of  others.    Some  of  thece  anecdotes  go  beyond  the  limits 
of  the  century;  in  the  instalment  for  January,  for  instance,  are 
collected  several  reminiscences  of  Washington,  from  which  we  take 
two: 

**An  old  parishioner  of  mine  once  told  me  that  the  day  when 
Washingten  entered  Boston  in  triumph,  that  is,  on  the  nth  of  March 
1776,  he  took  up  his  headquarters  at  the  best  public  house  in  Boston, 
which  was  at  the  head  of  State  Street,  and  then  called  King  Street. 
According  to  my  old  friend's  account,  General  Howe  had  occupied  the 
same  inn.    The  mother  of  my  Informant  was  the  daughter  of  the 
keeper  of  the  inn,  and  was  a  little  girl  playing  about  the  house,  and, 
of  course,  interested  in  all  that  passed.     Washington,  with  his  usual 
loudness  to  children,  called  the  child  to  him  and  said,  *You  have 
seen  the  soldiers  on  both  sides;  which  do  you  like  best?'    The  little 
child  could  not  tell  a  lie  any  more  than  he  could,  and  with  childish 
frapkness,  said  she  liked  the  redcoats  best.    Washington  laughed, 
according  to  my  friend's  story,  and  said  to  her,  *Tes,  my  dear,  the 
redcoats  do  look  the  best,  but  it  takes  the  ragged  boys  to  do  the 
ighting.'    This  is  one  of  the  well-authenticated  anecdotes  which 
dlsproyes  the  old  demigod  theory  that  Washington  never  smiled." 

«<When  J  was  in  college,  Jared  Sparks,  always  a  friend,  was 
lecturing  on  American  history.    I  stopped  after  the  lecture  to  ask 
him  some  question,  and  he  told  me  this  story  of  the  Battle  of 
Princetpn.    I  dare  not  call  it  my  personal  touch  with  the  Reyolution, 
but  it  removes  me  from  ft  only  by  one  gap.    Sparks  told  me  of  the 
Massachusetts  ofBcer,  whose  name  he  did  not  glTe  me,  who  was  at 
PrincetoQ  on  the  day  of  the  battle.    There  is  a  certain  bridge,  which 
the  well-informed  reader  will  remember,  which  it  was  important  to 
destroy.    Washington  instructed  this  Massachusetts  captain  to  take  a 
file  of  men  and.  destroy  the  bridge.    The  captain  touchied  his  bat  and 
said,  'Are  there  enough  men?'    and  Washington  said,  'Enough  to  be 
cut  to  pieces.'    This  gentleman  told  Dr.  Sparks  afterwards  that  as  be 
went  back  to  bis  men.  he  pinched  his  cheeks  for  fear  that  they  would 
see  that  be  was  pal^;  and  they  destroyed  the  bridge." 
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Ix>nsest  and  Shortest  Day. 


New  York  Dever  baa  more  than  fifteen  hours  of  daylight,  while 
Spitzbergen  has  three  months. 

The  days  In  New  York  are  rapidly  shortening,  and  ere  long  we  will 
have  what  we  call  the  shortest  days  in  the  year.     When  speaking  of 
the  shortest  or  longest  days  in  the  year,  however,  it  is  quite 
important  to  mention  what  patt  of  the  world  we  speak  of.    For 
instance,  in  New  York  city  the  longest  day  is  15  hours.    Were  it  not 
for  the  Jersey  bills,  which  hide  the  sun  from  Gk>tham  as  it  recedes  in 
the  Western  horizon,  our  days  would  be  at  least  twenty  minutes 
longer. 

The  shortest  day  in  any  part  of  the  world  is  at  Tarnea,  Finland, 
when  Christmas  Day  is  less  than  three  hours  in  length,  while  on  the 
other  hand  June  21  is  nearly  22  hours  long. 

But  this  is  nothing,  in  point  of  length  of  days,  when  compared  to 
Spitzbergen,  Norway,  where  the  longest  day  is  three  and  a  half 
months  in  lengthl    That  is  for  three  and  a  half  months  there  is  no 
night. 

At  Wardbury,  Norway,  the  longest  day  lasts  from  May  21  to  July 
22 — one  day  over  two  months — without  interruption. 

St.  Petersburg,  Bnwin,  and  Tobolsk,  Siberia,  have  both  very  long 
and  very  short  days.    The  longest  day  in  Stockholm,  Sweden,  is 
eighteen  and  a  half  hours  in  length. 

Hamburg,  Germany,  and  Dantzle,  Prussia,  have  both  seventeen 
hours  of  daylight  in  midsummer. 

The  longest  day  in  London  is  16  hours;  but  the  fogs  rob  the 
Bnglish  metropolis  of  much  of  its  daylight  and  often  make  day 
appear  like  night,  so  that  few  Londoners  really  know  how  long  the 
days  are. 

The  longest  day  in  Hamburg  is  also  sixteen  hours. 

Bven  Montreal,  Canada,  has  one  hour  more  daylight  than  New 
York.    This  is  due  to  the  fact  not  only  that  it  is  further  north,  but 
that  as  Sol  recedes  in  the  west  its  light  is  unobscured  by  Palisades  or 
Jersey  mosquitoes. 
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Foul  Plaj. 

Many  amusing  stories  are  told  of  oar  colored  fellow  citisens  of  tbe 
South  by  the  raconteurs  of  that  section. 

A  venerable  **darlcy'*  was  haled  beforea  justice  of  the  peace  and 
charged  with  gratifying  his  appetite  for  feathered  denisens  of  the 
barn  yard  in  which  he  had  no  ownership.    There  were  no  witnesses 
to  the  act,  but  the  birds  were  missing  and  feathers  had  been  found 
around  Uncle  George's  cabin.    He  was  sharply  interrogated  by  the 
magistrate,  In  the  hope  that  he  would  get  entangled  in  the 
qestioning  and  the  truth  come  out.    Finally  he  was  aslced: 

**So  you  say,  Uncle  George,  that  you  have  not  stolen  any  chiclcens?*' 

**No,  sahl    I  done  stole  no  cbiclcens." 

**HaTe  you  stolen  any  geese?" 

••No,  sahl" 

••No  turkeys?" 

••No,  sahl" 

After  a  brief  pause  the  suspected  culprit  was  discharged  with  a 
sharp  admonition.    As  he  passed  out  he  stopped  before  the  Justice, 
hat  in  hand,  his  Ivories  disclosed  by  a  broad  grin,  and  said: 

••Fo'  de  Lawd,  Squire,  if  you'd  said  •duclcs,'  you'd  a'  had  mel" 

<ie  OS 

Justice  Gray  in  years  is  the  oldest  member  of  the  Supreme 
Court.    He  was  73  years  of  age  the  20th  of  laAt  month,  and  if  he 
llyes  until  next  December  will  have  been  on  the  Supreme  Bench  Just 
20  years.    He  is  a  man  of  imposing  presence.     At  times  he  lays 
aside  his  great  dignity,  and  is  genial  and  affable.     He  tells  a  story 
on  himself;  he  was  out  west  several  years  ago,  just  about  the  time 
John  L.  Sullivan  had  reached  the  zenith  of  bis  fame.    There  was 
a  stop  over  of  an  hour  at  a  little  town  in  Oolorado,  and  Justice  Gray 
embraced  the  opportunity  to  stretch  his  legs  on  the  platform. 

The  natives  saw  this  great  man  wallcing  up  and  down  and  began 
speculating  about  him.    Some  one  suggested  it  was  John  L.  Sullivan 
and  immediately  the  whole  crowd  gazed  in  open-mouthed  wonder,  and 
the  word  that  the  champion  fighter  was  at  the  station  quickly  spread, 
until  half  the  population  of  the  town  was  crowding  about  to  get  a 
glimpse  of  the  big  man.      The  Justice  could  not  understand  the 
demonstration  in  his  honor  until  one  of  the  citizens  said,  ••Be  you 
really  John  L.  Sullivan,  the  prize-flghter?'f 
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Tazlnir  Gorpoimtloiifl  And  Stock. 


To  The  Bar: 

The  property  of  a  oorporation  should  be  assessed  and  taxed 
precisely  as  the  same  property  would  be  if  owned  by  an  IndiTidaal, 
and  its  stock  should  be  taxed  only  so  far  as  its  value  exceeds  the 
assessed  value  of  the  corporate  property.    For  example,  a  corporation, 
owning  a  farm,  is  capitalized  at  $20,000,  and  pays  six  per  cent 
dividends.    If  this  farm  is  assessed  at  $20,000,  then  the  stock  has  no 
taxable  value. 

A  share  of  stock  is  a  memorandum  certifying  that  the  holder  is 
entitle^!  to  participate  in  dividends,  during  the  life  of  the  corporation, 
and,  after  its  death,  to  participate  in  the  proceeds  of  its  property. 
The  value  of  this  right  is  one  thing;  the  method,  by  which  to 
determine  the  taxable  value  of  this  right,  is  another  thing.    The 
right  to  participate  should  be  taxed  only  so  far  as  Its  value  exceeds 
the  assessed  value  of  the  corporate  property. 

Suppose  a  corporation  and  an  individual  own  adjoining  farms, 
each  assessed  at  $10,000.    The  individual,  adding  his  brains  and 
labor  to  this  $10,000  of  capital,  produces  $1,200  a  year:  to-wit,  six  per 
cent  interest  on  his  capital  and  $600  for  his  brains  and  labor.    This 
being  the  average  income  from  such  a  farm.  It  will  rent  for  $600;  it 
will  rent  for  six  per  cent  on  its  assessed  value,  and  out  of  this  rent 
the  landlord  will  pay  taxes.    If  this  farm  contributes  $100  to  taxes, 
then  a  farm  which  rents  for  double  ought  to  contribute  $200.    Rent 
is  what  is  left  after  paying  for  the  brains  and  labor  of  the  farmer. 
The  excess  above  rent  represents  brains  and  labor  furnished  by  a 
tenant,  not  by  a  landlord.    Brains  and  labor,  not  being  taxable 
property,  this  tenant  sliould  not  be  taxed,  no  matter  what  be  his 
Income.    But  taxing  the  landlord  is  not  taxing  the  tenant.    If  the 
landlord  receives  $1,200  clear  of  taxes,  then  the  farm  is  assessed  too 
low:  a  rental  of  $1,200  represents  a  farm  which  should  be  assessed 
at  $20,000;  the  rent  in  excess  of  six  per  cent  on  assessed  value, 
measures  the  untaxed  value. 

When  a  farm  is  owned  by  a  corporation  the  amount,  applicable 
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to  dlTldends,  is  analogous  to  rent  and,  if  the  amoant  applicable  to 
dlTidends  exceeds  six  per  cent  oq  the  assessed  Talue,  theo  this  excess 
should  be  taxed,  or  else  the  assessmeot  should  be  increased.    Hence, 
the  taxable  Talue  of  stock  may  be  ascertained  by  capilallxini;  the 
amount  applied  to  dividends  and  deducting  the  assessed  value  of  the 
corporate  property  and  the  taxes  on  such  property.     For  illustration: 
the  amount  applicable  to  dividends  is  $1,200:  this  capitalised  at 
six  per  cent  gives  $20,000— deduct  the  assessed  value  of  corporate 
property,  ($10,000)  and  the  taxes  paid  thereon,  ($100)  and  we  have 
$9,900  on  which  to  reckon  tha  taxable  value  of  this  $20,000  of  stock. 
If  the  divideods,  when  capitalized,  are  less  than  the  asse8.«ed  value 
of  the  farm,  then  the  assessment  should  be  reduced.     It  may  be  that 
in  many  cases  stock,  though  paying  large  dividends,  is  not  worth 
par,  (for  instance,  stock  representing  a  patent  right  which  is  about 
to  expire,)  but  our  farm  illustration  shows  that,  if  the  subject  is 
thought  out  to  a  finish,  an  honest  rule  may  be  formulated  whereby 
to  determine  the  taxable  value  of  stock.    And  this  rule  would  apply 
to  such  property  as  railroads  and  bridges.    For  illustration:  a 
corporation  built  a  bridge  between  two  villages,  and,  a  hundred 
yep.rs  ago,  five  cent  tolls  barely  sufficed  to  pay  six  per  cent  on  its 
cost.    The  villages  have  become  great  cities  and  a  million  persons 
now  cross  daily.     Under  an  intelligently  honest  government  tolls 
would  be  reduced  as  the  travel  increased,  and  the  charges  so  regulated 
that  this  line  of  travel  would  not  be  tolled  except  to  pay  reasonable 
compensation  for  the  capital  invested.    The  owners  of  this  bridge 
should  be  taxed  only  on  the  amount  which  would  be  obtained  by 
capitalizing  rent,  or  dividends,  at  six  per  cent.    The  circumstance 
that  this  bridge,  costing  $10,000,  is  now  capitalized  at  $500,000; 
the  circumstance  that  corrupt  politics  prevents  legislation  to  regulate 
tolls;  the  circumstance  that  part  of  the  money  collected  from  this 
line  of  travel  is  spent  at  elections  to  defeat  men  who  would 
inaugurate  honest  government;  the  circumstance  that  such  men  have 
almost  ceased  effort  to  correct  abuses,  are  considerations  foreign  to  an 
inquiry  into  the  principles  which  would  obtain  if  honest  taxation 
was  practiced. 

TAZINO  FBANOHISBS. 

Taxing  this  bridge  is  one  thing;  taxing  its  line  of  travel  is  another 
thing,  and  taxing  the  holders  of  its  watered  stock  is  still  another 
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thlDflr-    It  tolls  are  unregulated,  the  tax  Is  paid  by  persons  who  use 
the  bridge;  according  to  correct  doctrine,  this  line  of  travel  ought  not 
to  be  milked  except  to  pay  interest  on  the  cost  o(  the  bridge;  the 
pauper  and  the  millionaire  contribute  equally  to  a  bridge- tax,  and 
do  not  contx^bute  in  proportion  to  tbeir  ability.    It  violates  the 
fundamentals  to  tax  this  line  of  travel  in  proportion  to  the 
unrestrained  cupidity  of  holders  of  watered  stock. 

The  real  question  is,  whether  it  is  good  government  to  raise 
revenue  by  huclcstering  to  the  highest  bidder  a  right  to  plunder  the 
unorganized  masses? 

A  franchise  is  a  prerogative  right,  viz.  a  function  of  government, 
in  the  hands  of  an  individual.    A  miller  has  two  of  these  rights, 
to-wlt:  the  right  to  charge  toll,  and  the  right  to  back  water  on  a 
neighbor's  land,  and  generally  these  two  rights  constitute  much  the 
greater  part  of  the  value  of  a  mill-property.    Suppose  this  miller 
sells  to  several  persons  associated  as  a  partnership.    This  partnership 
is  an  entity  distinct  from  the  individuals  composing  it,  but  the 
faculty  of  carrying  on  business  as  a  partnership  is  not  considered 
taxable  property.    This  partnership  would  have  the  two  rights 
acquired  from  the  miller.    Suppose  this  partnership  sells  to  some 
persons  associated  as  a  corporation.    This  corporation  would  have 
the  two  rights  acquired  from  the  miller  and  would  have  a  third 
right,  to-wit,  the  faculty  of  doing  business  as  a  corporation.    This 
right  to  exist  as  a  corporation  is  not  of  much  greater  value  than  the 
right  to  exist  as  a  partnership,  and  a  function  of  government  has 
the  same  value  when  owned  by  an  individual  as  when  owned  by  a 
company. 

This  illustration  directs  attention  to  the  fact  that  a  tax  on  what 
is  miscalled  the  ^'earning capacity"  of  a  corporation,  exercising  a 
prerogative  right,  is  in  truth  an  arrangement  to  divide  illegitimate 
profits  resulting  from  a  gross  and  most  pernicious  perversion  of  the 
powers  of  government.    In  the  case  of  a  bridge,  costing  $10,000  but 
capitalized  at  $500, 000,  plunder,  extorted  from  the  public,  is  divided 
on  the  basis  of  $300  as  interest  on  watered  stock  for  one  dollar  as 
taxes,  and  the  holders  of  watered  stock  receive  annually  $30,000  while 
the  tax  collector  receives  only  $300.    Under  an  intelligently  honest 
goyernment  100  toll  tickets  would  be  sold  for  a  penny  instead  of  a 
penny  for  one  ticket. 
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It  will  be  ooDsidered  that  oar  object  is  to  preeeot  as  briefly  as 
possible  some  iDTulnerable  facts  which  enable  loose  thinkers  to 
distiDgaish  sogar-coated  plunder  from  Jast  taxation. 

A  recent  cartoon  pictured  a  Wall  street  banker  patting  railroads 
into  a  bag,  and  Uncle  Sam,  obsenring  him,  was  saying:    **Mr. 
Banker,  when  yon  get  them  all  in  the  bag,  hand  it  over  to  me." 
A  profound  observer  of  events  suggested  that  that  banker  was 
whispering  to  himself,  **I  propose  to  presently  put  you  also  into  my 
bag,  my  simple-minded  Uncle  Sam.*'    The  cartoonist  builded  wiser 
than  he  knew.    Bonds  and  stoclcs  operate  as  a  mortgage.    It  is  a  low 
estimate  to  say  that  fifteen  billions  of  securities  are  outstanding 
which  do  not  represent  one  dollar  of  actual  investment,  and  that 
ninety  per  cent,  of  these  securities  are  owned  by  less  than  26,000 
men.    This  fact  means  that  the  officials  of  corporations  are  valuable 
in  proportion  as  they  invent  methods  whereby  patriotic  impulse  is 
shouted  down  and  unscrupulous  talent  is  subsidized.    A  well 
accredited  news  item,  published  to  illustrate  present  prosperity, 
states  that  '*the  orange-growers  in  Oalifornia  received  ten  million 
dollars  for  their  crop,  and  the  railroads  received  eight  millions  for 
transporting  this  crop  to  market.    The  orange-growers  realized 
probably  less  than  six  per  cent,  on  their  invested  capital,  while  the 
holders  of  watered  stock  realized  probably  sixty  per  cent,  on  the  cost 
of  the  road,  after  deducting  government  aid. 

Men  like  Oamegie  seem  ambitious  to  apply  part  of  their  wealth  to 
the  public  good,  and  patriotic  brains  should  endeavor  to  teach  such 
men  that  the  greatest  benefaction  they  can  possibly  bestow  would  be 
to  so  endow  a  newspaper  that  it  will  be  both  competent  and  willing 
to  force  a  hearing  for  correct  views.  J.  M.  Mason. 

Oharles  Town,  W.  Va. 

**Johnnie,  your  hair  is  wet.    You've  been  swimming  again." 
««I  fell  in,  mat". 

*  ^Nonsense.    Tour  clothes  are  perfectly  dry. " 
**Ye6'm.    I  know'dyou  didn't  want  me  to  wet  'em,  so  I  took  'em  off 
before  I  feU  in." 
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Senator  Va0t*0  Tribnte  totbeDog. 


Ooe  of  the  most  eloquent  tributes  eyer  paid  to  tbe  dog  was 
dellTered  by  Senator  Vest,  of  Missouri,  some  years  ago.    He  was 
attending  court  In  a  country  town,  and  wbile  waiting  for  the  trial 
of  a  case  in  which  be  was  Interested  was  urged  by  tbe  attorneys 
in  a  dog  case  to  help  tbem.    Yoluminous  evidenoe  was  introduced 
to  show  that  ih$  defendant  had  shot  the  dog  in  maiioij  while  other 
eyidenoe  went  to  show  that  tbe  dog  bad  attacked  defendant.    Vest 
took  no  part  in  the  trial  and  was  not  disposed  to  speak.    Tbe 
attorneys,  boweyer,  urged  him  to  speak.    Being  thus  urged  be  arose 
scanned  the  face  of  each  Juryman  for  a  moment,  and  said: 

**Gentlemen  of  the  Jury:    The  best  friend  a  man  has  in  the  world 
may  turn  against  him  and  become  bis  enemy.    His  son  or  daughter 
that  he  has  reared  with  loving  care  may  prove  ungrateful.    Those 
who  are  nearest  and  dearest  to  us,  those  whom  we  trust  with  our 
happiness  and  our  good  name,  may  become  traitors  to  their  faith. 
The  money  that  a  man  has  be  may  lose.    It  flies  away  from  him, 
perhaps  when  be  needs  it  most.    A  man's  reputation  may  be 
sacriflceii  in  a  moment  of  ill-considered  action.    The  people  who  are 
prone  to  fall  on  their  knees  to  do  us  honor  when  success  is  with  us 
may  be  the  first  to  throw  the  stone  of  malice  when  failure  settles  its 
cloud  upon  our  beads.    Tbe  one  absolutely  unselfish  friend  that 
man  can  have  in  this  selfish  world,  the  one  that  neyer  deserts  him, 
the  one  that  never  proves  ungrateful  or  treacherous,  is  bis  dog. 
A  man's  dog  stands  by  him  in  prosperity  and  in  poverty,  in  health 
and  in  sickness.    He  will  sleep  on  the  cold  ground,  where  tbe 
wintry  winds  blow  and  the  snow  drives  fiercely,  if  only  be  may  be 
near  his  master's  side.    He  will  kiss  tbe  band  that  has  no  food  to 
offer;  he  will  lick  the  wounds  and  sores  that  come  in  enconnter  with 
the  roughness  of  the  world.    He  guards  tbe  sleep  of  bis  pauper 
master  as  if  he  were  a  prince.     When  all  other  friends  desert  he 
remains.    When  riches  take  wings  and  reputation  falls  to  pieces 
he  is  as  constant  in  his  love  as  tbe  sun  in  its  Journeys  through  the 
heavens.    If  fortune  drives  tbe  master  forth  an  outcast  in  tbe 
world,  friendless  and  homeless,  the  faithful  dog  asks  no  higher 
privilege  than  that  of  accompanying  him,  to  guard  against  danger,  to 
fight  against  his  enemies.    And  when  tbe  last  scene  of  all  comes, 
and  death  takes  the  master  in  its  embraS  t  and  his  body  is  laid  away 
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Id  the  cold  ground,  do  matter  if  all  other  frieDds  pursue  their  way, 
there  hy  the  graveside  will  the  noble  dog  be  found,  his  head  between 
his  paws,  his  eyes  sad,  but  open  in  alert  watchfulness,  faithful  and 
true  even  in  death." 

Then  Vest  sat  down.    He  had  spoken  in  a  low  Yolce,  without  a 
gesture.    He  made  no  reference  to  the  evidence  or  the  merits  of  the 
case.    When  he  finished  Judge  and  Jury  were  wiping  their  eyes.    The 
Jury  filed  out  but  soon  entered  with  a  verdict  of  $500  for  the 
plaintiff,  whose  dog  was  shot;  and  it  was  said  that  some  of  the 
Jurors  wanted  to  hang  the  defendant. 

Nonpartisan  Jndioial   Appointments. 

A  purpose  to  select  the  best  possible  Judges  without  regard  to 
political  bias  has  been  evidenced  by  President  Boosevelt  In  the 
selection  of  the  men  recently  appointed  by  him  to  Judicial  positions. 
The  appointment  of  Hon.  Thomas  G.  Jones  to  the  Federal  court  for 
the  middle  district  of  Alabama  has  Justly  evolced  very  high  praise. 
The  fact  that  Mr.  Jones  is  a  Democrat  has  not  precluded  his 
selection  for  this  office  by  a  Republican  President.    The  same   is  true 
of  the  appointment  of  Franlc  I.  Osborne  to  the  court  of  private  land 
claims.    This  nonpartisanship  does  not  please  everybody.    Even  men 
of  great  intelligence  and  high  character  are  in  some  instances  so 
warped  by  partisanship,  or  so  fully  mastered  by  the  theory  that  all 
offices  should  be  filled  by  the  dominant  party,  that  they  regard  any 
such  exhibition  of  nonpartisanship,  even  in  the  appointment  of 
Judges,  as  due  to  amiable  wealcness  or  an  impractical  theory.     But 
happily  the  prevalence  of  such  views  is  rapidly  decreasing. 
Nonpartisanship  has  for  some  time  been  making  progress  in  respect 
to  Judicial  offices.    It  has  now  extended  beyond  such  offices  to  all 
municipal  offices.    The  magnificent  triumph  of  this  spirit  in  New 
York  City  during  the  present  month  is  the  most  conspicuous  instance 
of  this,  but  in  a  lesser  degree  it  was  illustrated  in  many  other  cities 
on  the  same  day.    But  whatever  may  be  said  in  respect  to  offices 
of  any  other  kind,  it  is  certain  that  intelligent  men  very  generally 
regard  the  Judicial  office  as  one  that  ought  to  be  removed  as  far  as 
possible  from  partisan  considerations,  and  many  of  the  most 
uncompromising  Republicans  give  the  highest  and  heartiest  approval 
to  President  Roosevelt's  appointment  of  these  Democrats  as  Judges. — 
Case  and  CXmmmd. 
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Rcjeotinff  Precedents. 


Ooe  of  the  Justices  of  the  New  York  supreme  court  is  reported  by 
the  New  Yorlc  Tribune  as  uslngr  the  following  language: 

«I  have  not  deemed  it  necessary  to  cite  authorities  in  support  of 
the  specific  Tiews  which  1  have  expressed.    It  is  enough  that  they 
must  commend  themselves  to  the  rational  mind.    It  seems  to  be 
considered  in  some  quarters  that  Judges  should  not  think  any  more 
on  their  own  account;  that  they  should  spend  their  lives  mousing 
through  mouldy  libraries  in  search  of  what  other  Judges  in  a  less 
enlightened  age  have  said,  not  even  upon  the  immediate  question  in 
hand,  but  upon  some  matter  more  or  less  distantly  related.    It  is 
thought  to  be  presumption  to  let  one's  own  bucket  down  into  the 
living  well  of  reason,  instead  of  being  content  to  lick  up  from  the 
muddy  trampled  earth  around  it  the  green  and  stagnant  leakage  of 
the  past.    And  so  the  science  of  law,  which  was  once  deemed  the 
perfection  of  human  reason,  is  being  left  behind  by  every  other 
science.'* 

The  specific  case  before  the  Justice  was  one  in  which  precedents 
were  urged  as  tending  to  establish  the  right  to  recover  $75,000 
damages  for  injury  to  a  farm  which  was  worth  but  $6, 500  before  it 
was  injured.    In  such  a  case  the  language  of  the  Justice  is  none  too 
strong.    There  is  certainly  a  tendency  among  some  of  our  Judges  to 
follow  precedents  to  slavishly.    When  a  Judge  can  see  with 
clearness  the  true  principle  on  which  a  case  ought  to  be  decided  the 
law  is  the  gainer  if  he  has  the  courage  to  decide  accordingly, 
notwithstanding  some  ancient  precedent  to  the  contrary.    Here, 
as  in  multitudes  of  other  situations,  the  true  rule  is  found  in  the 
old  and  honored,  but  not  entirely  specific  injunction:*    «Be  bold,  be 
bold,  but  not  too  bold."    After  all,  the  question  comes  back  to  the 
quality  of  the  Judge  himself.    A  great  Judge  will  not  be  afraid  to 
reject  a  precedent  that  is  palpably  wrong,  though  he  may  be  very 
conservative  where  the  matter  is  at  all  doubtful.— Oowe  and  Comment. 
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Dog  JSridenoe. 

A  decision  has  recently  been  added  by  the  Supreme  Court 
of  North  Carolina  to  our  scanty  stock  of  decisions  as  to 
the  admissibility  of  evidence  of  the  behavior  of  a  bloodhound 
in  following  the  tracks  of  a  person  from  the  scene  of  a 
crime  in  order  to  identify  the  criminal.    In  the  North  Carolina 
case  (State  v.  Moore,  89  S.  E.  Rep.  626)  the  evidence  of  the 
behavior  of  the  dog  was  introduced  to  corroborate  a 
witness,  but  it  was  held  inadmissible  because,  under  the 
circumstances  in  the  case,  the  dog's  behavior  had  no  tendency 
to  corroboration.    On  the  general  subject  Cook,  J.,  said : 
**This  is  a  novel  feature  of  evidence  in  our  jurisprudence, 
and  is  attended  with  some  danger  and  calculated  to  excite  the 
superstition  of  some  people  that  the  exercise  of  that 
instinctive  power,  not  possessed  bv  human  beings,  is  a 
supernatural  agency  in  the  aid  of  human  justice,  to  which 
too  great  importance  may  be  attached,  and  against  which 
courts  will  have  to  guard  when  the  occasion  arises." 
Three  cases  are  cited  by  the  court  in  which  evidence  of  this 
character  has  been  held  admissible  under  proper  restrictions. 
These  are  Hodge  v.  State,  98  Ala.  10;  Pedigo  v  .Com.  (Ky.  1898), 
44  S.  W.  Rep.  143;  and  Simpson  v.  State,  111  Ala.  6. 

The  principles  upon  which  such  evidence  is  admitted  and 
the  limitations  to  which  it  is  subject  are  best  stated  in 
the  Kentucky  case  as  follows  :  ''After  a  careful  consideration 
of  this  case  by  the  whole  court,  we  think  it  may  be  safely 
laid  down  that,  in  order  to  make  such  testimony  competent, 
even  when  it  is  shown  that  the  dog  is  of  pure  blood  and 
of  a  stock  characterized  by  acuteness  of  scent  and  power  of 
discrimination,  it  must  also  be  established  that  the  dog 
in  question  is  possessed  of  these  qualities,  and  has  been  trained 
or  tested  in  their  exercise  in  the  tracking  of  human  beings, 
and  that  these  facts  must  appear  from  the  testimonv  of  some 
person  who  has  personal  knowledge  thereof.    We  think 
it  must  also  appear  that  the  dog  so  trained  and  tested  was 
laid  on  the  trail,  whether  visible  or  not,  concerning  which 
testimony  has  been  admitted,  at  a  point  where  the 
circumstances  tend  clearly  to  show  that  the  guilty  party 
had  been,  or  upon  a  track  which  such  circumstances  indicated 
to  have  been  made  by  him.    When  so  indicated,  testimony  as 
to  trailing  by  a  bloodhound  may  be  permitted  to  go  to  the  jury 
for  what  it  is  worth,  as  one  of  the  circumstances  which  may 
tend  to  connect  the  defendant  with  the  crime  of  which  he  is 
accused.    When  not  so  indicated,  the  trial  court  should 
exclude  the  entire  testimony  in  that  regfgrd  from  the  jury." — Ez 
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liynohlBg—From  a  Sonthem  Standpoint. 
Br  William  Hatns  Lbyxl,  of  Texas. 

Tiie  Outlook. 

LaAt  sammer  I  happened  to  be  speoding  my  yacatiOD  at 
**Oote8 worth,"  the  couotry  home  of  the  late  United  States  Senator 
George,  about  two  miles  from  the  town  of  Oarrollton,  Miss.     During 
the  time  I  was  there  I  heard  one  day  that  on  the  night  previous 
two  defenseless  old  women  had  been  done  to  death  in  a  most  foul  and 
brutal  fashion,  and  that  because  of  it  the  people  of  the  county  were 
coming  into  town,  and  there  was  lllsely  to  be  a  lynching  of  several 
negroes  who  were  suspected  of  the  crime.  Never  before  having  been 
in  the  immediate  neighborhood  of  a  lynching,  and  wishing  to  learn 
something  of  the  character  of  these  repeated  outbreaks,!  rode  to  town 
to  study  the  situation  close  at  hand,  hoping  that  something  might 
occur  which  would  make  it  possible  to  prevent  any  violence.    I  found 
that  three  negroes,  a  mother  with  her  son  and  daughter,  tenants  of 
the  murdiered  couple,  had  been  arrested  on  suspicion  of  having 
committed  the  murderer  having  guilty  knowledge  of  the  facts,  and 
were  at  that  time  confined  in  the  county  Jail.     I  found  present  on 
the  streets  of  the  town  many  young  farmers  from  the  country  who 
were  carrying  rifies,  shot  guns,  or  pistols,  and  mixed  with  them 
a  few  of  the  matnrer  and  more  conservative  citizens  of  the  county, 
to  whom  the  young  fellows  seemed  to  look  for  direction.    All  of  them 
had  a  serious  and  determined  look  upon  their  faces. 

I  found  also  that  a  committee  of  prominent  men,  among  them 
the  SUte  Senator  from  that  district,  the  District  Attorney,  and  a 
lawyer  who  had  several  times  represented  the  county  in  the 
Legislature,  had  been  formed  and  at  the  hour  of  my  arrival  were  at 
the  jail  examining  the  negroes.     The  committee  was  earnestly 
solicitous  to  prevent  a  lynching.    It  satisfied  itself  that  those  three 
negroes  did  not  personally  commit  the  crime,  but  knew  who  did,  and 
were  as  yet  not  willing  to  reveal  their  guilty  secret.     Several  times, 
both  individually  and  as  a  committee,  these  gentlemen  addressed  the 
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mob,  trying  to  dissuade  it  from  violence,  and  pleading,  in  the  name 
of  humanity  and  for  the  good  name  of  the  county,  to  let  the  law  talse 
Its  course,  the  more  particularly  because  the  only  apparent  hope  of 
learning  who  were  the  real  murderers  was  involved  in  keeping  these 
negroes  alive.    The  mob  was  not  to  be  dissuaded.    As  the  authorities 
offered  practically  no  resistence,  the  mob  toolc  the  negroes,  hanged 
them  just  outside  the  town,  and  riddled  their  bodies  with  bullets. 

Realizing  that  it  would  be  regarded  as  an  impertinent  intrusion  for 
me  to  offer  any  suggestion,  since  I  was  an  outsider;  and  knowing  that 
there  was  no  chance  for  me  to  do  what  well  known  gentlemen  who 
had  the  confld^nce  of  their  neighbors  there  failed  to  do,  I  rode  away 
home  some  time  before  the  lynching  took  place. 

From  what  I  learned  of  the  whole  matter  of  the  circumstancs 
leading  up  to  the  crime  it  seemed  to  be  a  case  particularly  demanding 
that  the  law  should  be  permitted  to  take  its  course.    It  was  not  a 
question  of  the  rape  of  a  white  woman  by  a  negro  brute.      It  was  the 
assassination  of  the  aged  parents  of  a  young  white  man  who  had 
previously  shot  to  death  the  son  of  the  negro  mother  for  attempted 
poison.    The  young  man  was  out  on  bail  awaiting  the  action  of 
the  Grand  Jury.    But  there  was  only  one  way  to  prevent  that 
lynching.    That  was  by  superior  force,  and  the  constituted 
authorities  did  not  offer  it. 

In  connection  with  my  experience  and  observation  on  the  day 
of  the  lynching,  I  took  care  afterwards  to  discuss  the  case  itself 
and  the  whole  matter  of  lynching,  as  it  obtains  m  the  South,  with 
some  of  the  best  and  maturer  and  more  conservative  citizens  of  that 
part  of  the  State  of  Mississippi,  to  learn  whether  and  how  far  they 
approved  lynching  for  crime.     Of  course  I  found  some  extreme  men, 
who  are  good  citizens  in  their  way,  who  are  yet  very  nervous 
over  the  whole  question  of  the  negro  and  his  preponderance  in 
their  part  of  the  State,  and  who  assert  that  for  any  considerable 
crime,  of  whatever  nature,  committed  against  a  white  person  by  a 
negro,  they  would  take  the  law  into  their  own  hands  and  shoot  him 
down  as  they  would  a  dog.    These  are  extremists. 

The  greater  part  of  the  educated,  conservative,  thoughtful 
citizens  approve  of  lynching  for  the  rape  of  a  white  woman,  but 
de^plore  the  seeming  necessity  for  it,  and  are  groping  hopelessly 
in  the  dark  for  some  way  to  make  lynching  unnecessary.    They 
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see  tbat  it  is  gradually  nodermlDiDg  tbeir  clvlllzatloD,  destroying 
all  respect  for  law,  and,  with  reference  to  all  sorts  of  offenses,  is 
sabstltating  mob  law  for  the  ancient  forms  which  have  safeguarded 
the  liberties  of  the  English-speaking  people  for  centuries.    They 
contemplate  the  future  with  something  akin  to  terror,  and 
confess  themselves  tied  hand  and  foot  to  a  situation  from  which 
it  seems  impossible  to  break  away  without  hastening  the  very  thing 
they  fear.    They  believe  that  to  turn  over  to  the  law  a  black 
fiend  who  has  raped  a  defenseless  white  woman  and  made  over  her 
whole  life  into  a  living  hell  would  inevitably  tend  to  multiply  rapes 
and  practically  put  all  women  at  the  mercy  of  the  lustful  brutes. 

Their  explanation  of  the  situation  as  it  is  now  found  in  the  new 
South  may  not  be  entirely  satisfactory  to  the  denizens  of  the  cities 
and  the  dwellers  amidst  a  predominant  white  population,  but  I 
will  try  to  give  it  as  it  was  given  to  me  by  some  of  the  most 
conservative,  most  thoughtful,  and  most  wise  citizens  of  the 
South. 

1.  The  natural  barbarism  of  our  human  nature,  whose  first 
impulse  is  to  wreak  vengeance  for  an  outrage,  is  to  be  always 
considered,  for,  as  a  matter  of  fact,  neither  individuals  nor 
communities  ever  get  far  away  from  nature— and  that  is  human 
nature. 

2.  From  the  earliest  times  in  the  South  seduction  has  always 
resulted  in  either  what  is  known  as  a  ^'military  wedding"  or  a 
homicide.    The  community  has  always  supported  the  family  of 
the  seduced  woman  for  killing  the  seducer  if  he  would  not  redeem 
the  situation  as  far  as  possible  by  marriage.      If  tbat  was  the  result 
where  there  was  **consent,"  how  much  more  certainly  would 
homicide  be  the  result  where  there  was  force  used  to  accomplish  the 
ruin  of  a  woman — where  there  was  rape?      A  white  woman  would 

no  more  escape  than  a  negro.      If  the  white  man  must  pay  with 
his  life  for  rape,  how  much  more  certainly  a  negro  for  the  rape 
of  a  white  woman,  where  in  addition  the  revolt  of  all  the  instincts 
of  race  was  involved. 

8.    In  many  of  the  most  rural  communities  fn  the  South  the 
white  population  is  very  small  compared  with  the  negro  population. 
The  whites  are  really  at  the  mercy  of  the  blacks,  if  the  latter  but  once 
get  the  notion  that  there  is  reasonable  hope  of  escape.    For  there  are 
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always  enoagh  yicloua  negroes  lo  every  oommaQlty  rbad?  to 
commit  the  crimes  of  lust  if  tbey  can  do  so  and  yet  escape  Justice 
or  Tengeance.    I^ynching  is  resorted  to  not  merely  to  wreak 
Tengeance  but  to  terrorise  the  negro. 

4.  Byery  one  who  handles  large  bodies  of  negro  laborers — eyery  one 
with  whom  I  talked — ^belleyes  that  the  average  negro  fears  nothing 
as  much  as  force.    The  whites  believe  that  the  moment  the  negro 
ceases  to  fear  the  power  of  the  white  man  crimes  will  rapidly 
increase— crimes  of  the  most  revolting  character.    Among  the 
negroes,  criminals,  when  the  crime  is  committed  against  a  white 
man,  attain  to  a  certain  heroic  character,  and  are  the  objects  of  a 
certain  sort  of  admiration  which  they  crave  and  rejoice  in.    The 
conviction  is  general  that  terror  is  the  only  restraining  influence  with 
the  average  negro. 

5.  The  negroes,  even  the  best  of  them,  will  ordinarily  conceal 
a  fleeing  negro,  assist  him  in  his  flight,  and,  whenever  practicable, 
protect  him,  and  this  without  regard  to  the  requirements  of  Justice  or 
the  character  of  his  defense. 

6.  The  famous  slow  processes  of  the  law  and  the  frequent 
miscarriages  of  justice.    In  New  Orleans  a  few  months  ago  a  negro 
insulted  a  refined  white  woman,  was  arrested  and  put  upon  his  trial. 
The  woman  put  aside  her  modesty  and  went  on  the  witness  stand 
and  testified  to  the  facts.    The  facts  were  outrageous  and  cruel.   The 
lawyer  for  the  defense  succeeded  in  deferring  the  case  some  months 
upon  a  technicality,  and  later  the  brute  upon  conviction  got  only 
three  months'  sentence.    One  case  such  as  that  does  away  with  the 
confidence  in  the  law  engendered  by  a  hundred  cases  where  justice 

is  accomplished,  and  the  mind  of  the  people  turns  to  lynching  as  the 
only  certain  remedy. 

If  you  call  their  attention  to  the  fact  that  lynching  does  not  stop 
rape,  their  answer  is.  No,  but  it  prevents  it  more  than  any  other 
process  would  do. 

The  thinking  men  of  the  South  realize  the  horror  of  their 
situation;  they  see  that  mob  law  is  coming  to  be  the  law  for  all  sorts 
of  crimes,  that.it  is  beginning  to  be  used  even  in  private  quarrels 
and  against  the  whites  themselves.    They  think  it  is  a  cruelty 
to  serve  them  with  condemnation,  when  they  need  the  sympathy 
and  assistance  of  that  portion  of  our  people  who  live  securely 
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amid  a  predominaot  white  population.    It  is  easy  to  prescribe 
practically  impossible  premises,  but  yoa  can  by  such  means  get  no 
satisfactory  or  adequate  result. 

It  will  need  the  best  wisdom  and  the  best  conscience  and  the  best 
heart  of  our  whole  people,  of  the  North  and  of  the  South,  to  lead  us 
out  of  the  darkness  and  the  horrors  of  the  present  situation. 


Am  Others  See  Us. 


From  the  Nova  Soota  Journal.  • 

**In  these  times  of  rush  and  excitement,  when  in  so  many 
localities  of  the  neighboring  Bepublic  criminals  are  summarily  dealt 
with  by  Judge  Lynch  without  any  reference  whateTer  to  the  Law,  it 
is  refreshing  to  read  anything  so  brief  and  pointed  as  the  following 
article  from  Thb  Bab,  a  legal  journal  printed  at  Morgantown,  W. 
Virginia,  bearing  the  above  title.    It  is  short,  pithy,  pointed,  and 
ought  to  do  much  to  allay  that  feverish  haste  which  for  many  years 
has  dominated  in  certain  portions  of  the  United  States,  in  dealing 
with  criminals,  in  direct  opposition  to  law,  and  placing  in  the 
category  of  murderers,  every  man  who  thus  lifts  his  hand  against  his 
fellow  in  the  dealing  out  of  retributive  Justice.    The  calm  and 
dignified  trial  of  President  McKinley's  murderer  reflects  great  credit 
upon  the  United  States.    If  ever  there  was  an  instance  when  lynch 
law  might  have  been  Justiflable,  it  was  when  a  miserable  wretch 
shot  down  a  great  and  good  ruler  in  the  very  act  of  accepting  his 
friendly  overtures.    But  even  the  President  himself,  with  wonderful 
and  Christ-like  magnanimity  called  upon  those  surrounding  him  to  do 
the  man  no  harm.    Think  of  it;  and  that  noble  sentiment  has 
found  its  sequel  in  a  fair  and  honorable  trial,  when  every  legal 
privilege  and  every  legal  right  was  extended  to  the  notorious 
prisoner.    Surely  this  is  a  grand  example,  and  well  may  the  writer  of 
the  timely  article  in  Thb  Bab  exclaim: — **Now  let  the  lynchers  and 
the  mob  retire  and  hide  their  heads  in  the  presence  of  this 
magnificent  object  lesson." 
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Finding    Fault    Wttb    Jnrors. 


Is  it  proper  for  a  Judge  to  scold  a  Grand  Jury  from  the  bench 
for  refusing  to  indict  a  person  whom  the  judge  thinks  ought  to 
be  indicted  ? 

This  question  is  suggested  by  an  occurrence  on  Tuesday  in 
the  Court  of  Quarter  Sessions  of  Hudson  county,  New  Jersey. 
In  discharging  the  Grand  Jury,  Judge  John  A.  Blair  said  : 

'The  whole  Court  has  examined  the  testimony  taken  before  you 
in  the  Sullivan  case,  and  it  is  the  unanimous  and  unqualified 
opinion  of  the  Court  that  the  evidence  was  such  and  sufficient 
for  you  to  have  founded  an  indictment.     To  take  no  notice 
of  such  negligent  or  wilful  disregard  of  duty  on  your  part,  and 
to  permit  you  to  depart  with  the  thanks  of  the  public  from 
the  Court  would  be  equivalent  to  an  acknowledgment  of 
an  agreement  between  the  Grand  Jury  and  the  Court  not  to 
prosecute  and  punish  manifest  violations  of  law. 

It  seems  that  the  jurors  thus  addressed  constituted  the  third 
Grand  Jury  which  had  refused  to  find  an  indictment  against 
the  person  mentioned  by  Judge  Blair.     The  foreman  asked  the 
judge  for  leave  to  say  a  word  in  response  to  the  rebuke 
from  the  bench,  but  this  favor  was  peremptorily  refused. 

Now,  it  is  to  be  noted  that  the  Constitution  and  the  laws  of 
those  States  in  which  the  Grand  Jury  system  is  preserved 
do  not  leave  it  to  the  judges  to  say  who  shall  be  indicted. 
That  function  in  conferred  upon  the  Grand  Jury;  and  if  they 
determine  that  a  man  ought  not  to  be  indicted  and  that 
they  will  not  find  an  indictment  against  him,  all  the  judges 
in  the  State  together  cannot  change  the  result 

Of  course,  if  a  Grand  Jury  is  induced  by  corruption  or 
friendship  or  cowardice  to  ignore  an  accusation  where  they  ought 
to  find  an  indictment,  they  are  properly  censurable  by  somebody; 
but  should  they  be  reprimanded  publicly  by  the  judge  of  the 
court  in  which  they  are  serving,  simply  because  the  evidence 
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which  he  has  read  in  a  certain  case  convinces  him  that  they 
should  have  indicted  a  person  against  whom  no  indictment  has 
been  found  ?    And  should  such  a  rebuke  have  been  followed 
by  a  refusal  to  permit  any  explanation  from  the  foreman  ? 
Might  it  not  well  be  that  testimony  which  reads  like  the  truth 
seemed  unworthy  of  credit  when  heard  from  the  mouths  of 
witnesses  before  the  Grand  Jury. 

It  should  be  borne  in  mind  that  juries,  whether  Grand  Juries 
or  trial  juries,  are  intended  to  be  as  independent  in  their 
sphere  of  action  as  are  judges  in  theirs  ;  and,  except  in  cases 
of  manifest  misconduct,  so  plain  as  to  be  beyond  question, 
a  judge  has  really  no  more  right  to  scold  a  jury,  or  impugn  their 
motives,  or  hold  them  up  to  public  contempt,  from  his  place  on 
the  bench,  than  they  have  to  criticise  the  judge  from  their 
plaiX'S  in  the  jury  box. 

This  tendency  to  **score  juries,"  as  the  phrase  is,  needs 
somewhat  to  be  repressed. — £x. 

The  Ajnendments  Need  Amendment,   Bat  Oa^ht  to  be  Adopted. 


Editor  of  Thb  Bab  : 

Apropos  of  your  recent  invitation  to  discuss  the  proposed 
constitutional  amendments,  I  wish  to  say  that  I  concur 
generally  in  the  position  of  Thb  Bab.    It  does  not  seem  that 
the  question  of  partisan  politics  should  enter  into  the 
discussion  &t  all,  since  the  changes  attempted  are  in  the 
nature  of  general  remedial  action,  and  the  details  and  methods 
are  not  definitely  prescribed. 

It  appears,  however,  that  they  are  bungling  io  more  than 
one  instance.    Taking  first  the  '^Judicial  Amendment," 
we  find  not  only  that  there  is  no  express  provision  for  the 
length  of  the  term  of  the  judges  of  the  Supreme  Court, 
but  that  the  amendment  repeals  by  necessary  implication 
without  express  words,  a  portion  of  section  16  of  the  same 
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article,  and  also  a  portioQ  of  the  latter  clause  of  section 
88  of  article  6  of  the  coustitution. 

The  only  serioas  consideration,  however,  is  the  indefinite 
term.    But  viewing  the  amendment  in  the  light  of  the  present 
provisions,  and  there  being  no  authority  conferred  upon 
either  department  of  the  state  government  to  fix  the  term, 
the  proper  and  necessary  construction  is  to  hold  the  present 
length  of  term  until  changed  by  the  people  themselves. 
I  therefore  favor  the  adoption  of  this  amendment  with  all 
its  careless  preparation. 

Passing  to  the  "Irreducible  School  Fund  Amendment,"  I 
would  suggest  that  an  invitation  be  extended  to  ail  persons 
now  living,  who  have  held  the  office  of  State  Superintendent 
of  Schools  to  discuss  this  matter  in  print.    The  provision 
seems  to  assume  that  the  fund  has  already  reached  the 
million  dollar  mark.    As  to  this  I  am  not  informed.     The 
policy  of  holding  a  large  sum  in  reserve  in  this  manner, 
really  amounts  to  no  more  than  the  keeping  of  so  much  cash 
for  any  unusual  emergency  or  "hard  times,"  since  the 
people  can  at  any  time  decide  to  use  the  money  for  any 
purpose  they  may  choose,  though  it  would  require  the 
roundabout  method  of  a  constitutional  amendment  to 
unlock  the  treasury  doors.    Both  the  facts  and  the  policy 
need  discussion  in  this  instance. 

Coming  now  to  the  "Registration  Amendment,"  we  find  it 
also  somewhat  indefinite,  inasmuch  as  it  would  seem  to 
repeal  by  implication  alone  section  43  of  article  6  of  the 
same  instrument.    That  it  does  repeal  this  section  there  can 
hardly  be  any  doubt,  although  the  Legislature  may  enact 
laws  carrying  out  its  provisions,  if  adopted,  without  rendering 
the  question  pertinent.    I  am  therefore  in  favor  of  this 
amendment. 

Constitution  making  is  slow  work,  and  it  is  fortunate  that 
each  of  these  propositions  is  to  be  voted  on  separately. 
In  connection  with  the  "Irreducible  School  Fund 
Amendment,"  it  is  or  may  become  necessary,  in  view  of  the 
present  discussion  along  such  lines,  to  consider  the 
requirements  of  the  same  section,  as  to  the  proceeds  of 
any  taxes  that  may  be  levied  on  the  revenues  of  any 
corporation's.    Let  us  have  light  upon  the  School  Fund 
from  some  person  qualified  to  speak.  A.  D.  Pbbston. 

Beckley,  W.  Va.,  Dec.  12,  1901. 
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GODB  OF  ETHICS 


Prepared  bj  Jaage  T.  P.  Jacobs,  of  the  Special  Gommf  ttee  Appointed 
bj  the  West  Vlr^nta  Bar  Association. 


To  be  Reported  to  the  Next  Annual  Session  of  the  Association  fbr 
Consideration  and  Adoption. 

The  purity  and  efficiency  of  judicial   administration, 
which  under  our  syBtem  is  largely  government  itself, 
depends  as  much  upon  the  character,  conduct  and  demeanor 
of  attorneys  in  their  great  trust,  as  upon  the  fidelity  and 
learning  of  courts,  or  the  honesty  and  intelligence  of  juries. 

* 'There  Is  perhaps  do  profession,  after  that  of  the  sacred  ministry, 
Id  which  a  high-toned  morality  is  more  Imperatively  necessary 
thao  that  of  the  law.     There  is  certalDly,  without  any  exception, 
DO  profession  in  which  so  many  temptations  beset  the  path  to 
swerve  from  the  lines  of  strict  integrity,  in  which  so  many  and 
dilHcult  questions  of  duty  are  constantly  arising.    There  are  pit- falls 
and  man-traps  at  every  step,  and  the  mere  youth  at  the  very  outset 
of  his  career,  needs  often  the  prudence  of  self-denial  as  well  as 
the  moral  courage,  which  belong  commonly  to  riper  years. 
High  moral  principle  is  his  only  safe  guide;  the  only  torch  to 
llffht  his  way  amidst  dari<ness  and  obstruction." — Shervoood. 

No  rule  will  determine  an  attorney's  duty  in  the  varying 
phases  of  every  case.    What  is  right  and  proper  must,  in  the 
absence  of  statutory  rules  and  an  authoritative  code,  be 
ascertained  in  view  of  the  peculiar  facts,  in  the  light  of 
conscience,  and  the  conduct  of  honorable  and  distinguished 
attorneys  in  similar  cases,  and  by  the  analogy  to  the 
duties  enjoined   by  statute  and  the  rules  of  good  neighborhood. 

The  following  Greneral  Rules  are  adopted  by  the  Bar 
Association  of  the  State  of  West  Virginia  for  the  guidance 
of  its  members  : 

DUTY  OF  ATTORNEYS  TO  COURT  AND  JUDICIAL  OFFICERS. 

1.    The  respect  enjoined  by  law  for  courts  and  Judicial  officers  is 
exacted  for  the  salce  of  the  office  and  not  for  the  individual  who 
administers  it,  and  opinion  of  the  incumbent,  however  well  founded. 
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can  Dot  excuse  the  with  bold  I  ok  of  the  respect  due  the  office, 
while  admiDtstering  its  functions. 

2.  The  proprieties  of  the  Judicial  statioo,  in  a  great  measure, 
disable  the  Judge  from  defending  himself  asrainst  i«trictures 
upon  his  official  conduct.     For  this  reason,  and  because  such 
criticisms  tend  to  impair  public  confidence  in  the  administration 
of  Justice,  attorneys  should,  as  a  rule,  refrain  from  published 
criticism  of  Judicial  conduct,  especially  in  reference  to  causes  in 
which  they  have  been  of  counsel,  otherwise  than  in  courts  of 
review,  or  when  the  conduct  of  the  Judge  is  necessarily  involved  in 
determining  his  removal  from  or  continuance  in  office. 

3.  Marlced  attention  and  unusual  hospitality  to  a  Judge,  when 
the  relatlonb  of  the  parties  are  such  that  they  would  not  otherwise  be 
extended,  subject  both  Judge  and  attorney  to  misconstruction  and 
should  be  sedulously  avoided.     A  self-respecting  independence 

in  the  discharge  of  the  attorney's  duties,  which  at  the  same  time 
does  not  withhold  the  courtesy  and  respect  due  to  the  Judge's 
station,  is  the  only  Just  foundation  for  cordial,  personal  and  official 
relations  between  Bench  and  Bar.     All  attempts  by  means 
beyond  these  to  gain  special  personal  consideration  and  favor  of  a 
Judge  are  disreputable. 

4.  Courts  and  Judicial  officers,  in  the  rightful  exercise  of  their 
functions,  should  always  receive  the  support  and  countenance  of 
attorneys  against  unjust  criticism  and  popular  clamor ;  and 

it  is  an  attorney's  duty  to  give  them  his  moral  support  in  all  proper 
ways,  and  particularly  by  setting  a  good  example  in  his  own 
person  of  obedience  to  law, 

5.  The  utmost  candor  and  fairness  should  characterize  the 
dealings  of  attorneys  with  the  courts  and  with  each  other. 
Knowingly  citing  as  authority  an  overruled  case,  or  reading  a 
repealed  statute  as  in  existence  :   knowingly  misquoting  the  language 
of  a  decision  or  a  text-book ;  knowingly  mis-stating  the  contents  of 

a  paper,  the  testimony  of  a  witness,  or  the  language  or  arguments  of 
the  opposite  counsel ;  ofifering  evidence  which  It  Is  known  the 
court  must  reject  as  Illegal,  to  get  It  before  the  Jury  under  the 
guise  of  arguing  Its  admissibility,  and  all  kindred  practices 
are  deceits  and  evasions  unworthy  of  attorneys. 

Purposely  concealing  or  withholdin&r  in  the  opening  arguments 
positions  intended  finally  to  be  relied  on,  in  order  that  the  opposite 
counsel  may  not  discuss  them,  is  unprofessional.     Courts  and 
Juries  look  with  disfavor  on  such  practices  and  are  quick  to  suspect 
the  weakness  of  the  cause  which  has  need  to  resort  to  them. 

In  the  argument  of  demurrers,  admission  of  evidence,  and 
other  questions  of  law,  counsel  should  carefully  refrain  from 
*'side  bar"  remarks  and  sparring  discourse  to  infiuence  the  Jury 
or  bystanders.     Personal  colloquies  between  counsel  tend  to  delay 
and  promote  unseemly  wrangling  and  ought  to  be  discouraged. 

6.  Attorneys  owe  it  to  the  courts  and  the  public  whose  business 
the  courts  transact,  as  well  as  to  their  own  clients,  to  be  punctual  in 
attendance  on  their  causes ;  and  whenever  an  attorney  is  late  he 
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should  apologize  or  explain  his  absence. 

7.  One  side  must  always  lose  the  cause,  and  it  is  not  wise 

or  respectful  to  the  court  for  attorneys  to  display  temper  because 
of  an  adverse  ruling. 

DUTIBB  OF  ATTOBNBYS  TO  BACH  OTHBK,   TO  CLIBNT8  AND  TO 
THE  PUBLIC. 

8.  An  attorney  should  strive  at  all  times,  to  uphold  the  honor, 
maintain  the  dignity  and  promote  the  usefulness  of  the  profession, 
for  it  is  so  interwoven  with  the  administration  of  Justice  that 
whatever  redounds  to  the  good  of  one  advances  the  other,  and  the 
attorney  thus  discbarges,  not  merely  an  obligation  to  his  brothers, 
but  a  high  duty  to  the  State  and  his  fellow-man. 

9.  An  attorney  should  not  speal^  slightingly  or  disparagingly  of 
his  profession,  or  pander  in  any  way  to  the  unjust  popular 
prejudices  against  it;  and  he  should  scrupulously  refrain  at  all  times 
and  in  all  relations  of  life,  from  availing  himself  of  any  prejudice 

or  popular  misconception  against  lawyers,  in  order  to  carry  a  point 
against  a  brother  attorney. 

10.  Nothing  has  been  more  potential  in  creating  and  pandering 
to  popular  prejudice  against  lawyers  as  a  class,  and  in  withholding 
from  the  profession  the  full  measure  of  public  esteem  and  confidence 
which, belong  to  the  proper  discharge  of  its  duties  than  the  false 
claim,  often  set  up  by  the  unscrupulous,  in  defense  of  questionable 
transactions,  that  it  is  an  attorney's  duty  to  do  everything  to 
succeed  in  his  client's  cause. 

An  attorney  **owes  entire  devotion  to  the  interest  of  his 
client,  warm  zeal  in  the  maintenance  and  defence  of  his  cause,  and 
the  exertion  of  the  utmost  slcill  and  ability,"  to  the  end  that 
nothing  may  be  taken  or  withheld  from  him  save  by  the  rules  of  law 
legally  applied.     No  sacrifice  or  peril,  even  to  loss  of  life  itself,  can 
absolve  from  the  fearless  discharge  of  this  duty.     Nevertheless, 
it  is  steadfastly  to  be  borne  in  mind  that  the  great  trust  is  to  be 
performed  within  and  not  without  the  bounds  of  the  law  which 
creates  it.     The  attorney's  office  does  not  destroy  man's 
accountability  to  his  Creator,  or  lessen  the  duty  of  obedience  to 
law  and  the  obligation  to  his  neighbor;  and  it  does  not  permit, 
much  less  demand,  violation  of  law  or  any  manner  of  fraud 
or  chicanery  for  the  client's  sake. 

11.  Attorneys  should  fearlessly  expose  before  the  proper  tribunals 
corrupt  or  dishonest  conduct  in  the  profession,  and  there  should 
never  be'a  hesitancy  in  accepting  employment  against  an  attorney 
who  has  wronged  his  client. 

12.  An  attorney  appearing  or  continuing  as  private  counsel 
in  the  prosecution  of  a  crime  of  which  he  beljeves  the  accused 
innocent,  forswears  himself.     The  State's  attorney  is  criminal 

if  he  presses  for  a  conviction,  when  upon  the  evidence  he  believes 
the  prisoner  innocent.     If  the  evidence  is  not  plain  enough  to 
Justify  a  noUe  prosequiy  a  public  prosecutor  should  submit  the  case, 
with  such  comments  as  are  pertinent,  accompanied  by  a  candid 
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statement  of  his  own  doubts. 

IS.    Ao  attorney  cannot  reject  the  defence  of  a  person  accused 
of  a  criminal  offense  because  he  knows  or  believes  him  guWty. 
It  is  his  duty  by  all  fair  and  lawful  means  to  present  such  defenses 
as  the  law  of  the  land  permits,  to  the  end  that  no  one  may  be 
deprived  of  his  life  or  liberty  but  by  the  process  of  law. 

14.  An  attorney  must  decline  in  a  civil  cause  to  conduct  a 
prosecution,  when  satisfied  that  the  purpose  is  merely  to  harrass  or 
injure  the  opposite  party,  or  to  work  oppression  and  wrong. 

15.  It  is  a  bad  practice  for  an  attorney  to  communicate  or 
argue  privately  with  the  Judge  as  to  the  merits  of  his  cause. 

16.  Newspaper  advertisements,  circulars  and  business  cards, 
tendering  professional  services  to  the  general  public  are  proper,  but 
special  solicitation  of  particular  individuals  to  become  clients  is 
disreputable.    Indirect  advertisements  for  business,  by  furnishing 
or  inspiring  editorials  or  press  notices  regarding  causes  in  which 
the  attorney  takes  part,  the  manner  in  which  they  were  conducted, 
the  importance  of  his  positions,  the  magnitude  of  the  interests 
involved,  and  all  other  like  selMaudation  is  of  evil  tendency 

and  wholly  unprofessional . 

17.  Newspaper  publications  by  an  attorney  as  to  the  merits  of 
pending  or  anticipated  litigation,  call  forth  discussion  and 
reply  from  the  opposite  party,  tend  to  prevent  a  fair  trial  in  the 
Courts,  and  otherwise  prejudice  the  due  administration  of  Justice. 
It  requires  a  strong  case  to  Justify  such  publications,  and  when 
proper  it  is  unprofessional  to  make  tbem  anonymously. 

18.  When  an  attorney  is  witness  for  his  client,  except  as  to 
formal  matters,  such  as  the  attestation  or  custody  of  an  instrument 
and  the  like,  he  should  leave  the  trial  of  the  cause  to  other 
counsel.    Except  when  essential  to  the  ends  of  Justice,  an  attorney 
should  scrupulously  avoid  testifying  in  court  in  behalf  of  his 
client  as  to  any  matter. 

19.  Assertions  sometimes  made  by  counsel  in  argument  of  a 
personal  belief  of  the  client's  innocence  or  the  Justice  of  his  cause, 
are  to  be  discouraged. 

20.  It  is  indecent  to  hunt  up  defects  in  titles  and  the  like, 
and  inform  thereof,  in  order  to  be  employed  to  bring  suit;  or  to 
seek  out  a  person  supposed  to  have  a  cause  of  action,  and 
endeavor  to  get  a  fee  to  litigate  about  it.    Except  where  the  ties 
of  blood,  relationship  or  trust  make  it  an  attorney's  duty,  it 

is  unprofessional  to  volunteer  advice  to  bring  a  law-suit.    Stirring 
up  strife  and  litigation  is  forbidden  by  law  and  disreputable 
in  morals. 

21.  Communications  and  confidence  between  clients  and  attorney 
are  the  property  and  secrets  of  the  client,  and  can  not  be  divulged 
except  at  his  instance ;  even  the  death  of  his  client  does  not  absolve 
the  attorney  from  his  obligation  of  secrecy. 

22.  The  duty  not  to  divulge  the  secrets  of  clients  extends 
further  than  mere  silence  by  the  attorney,  and  forbids  accepting 
retainers  or  employment  afterwards  fiom  others  involving  the  • 
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clieDt's  iDterest  in  the  matters  about  whicb  the  oonfldeDoe 
was  reposed.    When  the  secrets  or  coDfldence  of  a  former  clleot 
may  be  availed  of  or  be  material  in  a  subsequent  sult«  as  a 
basis  of  aoy  Judgment  which  may  injuriously  affect  his  rights, 
the  attorney  can  not  appear  in  such  cases  without  the  consent  of 
his  former  client. 

23.  An  attorney  can  never  attack  an  instrument  or  paper  drawn 
by  him  for  an  infirmity  apparent  on  its  face ;  nor  for  any  other 
cause  where  confidence  has  been  reposed  as  to  the  facts  concerning 
it.    Where  the  attorney  acted  as  a  mere  scrivener,  and  was  not 
consulted  as  to  the  facts,  and,  unlcnown  to  him,  the  transaction 
amounted  to  a  violation  of  the  laws,  he  may  assail  it  on  that 
ground  in  suits  between  third  persons,  or  between  parties  to  the 
instrument  and  strangers. 

24.  An  attorney,  openly  and  in  his  true  character,  may  render 
purely  professional  service  before  committees  regarding  proposed 
legislation,  and  in  advocacy  of  claims  before  departments  of 

the  government,  upon  the  same  principles  of  ethics  which  Justify 
his  appearance  before  the  courts ;  but  it  is  immoral  and  illegal 
for  an  attorney  so  engaged  to  conceal  his  attorneyship,  or  tiO  employ 
secret  personal  solicitations,  or  to  use  means  other  than  those 
addressed  to  the  reason  or  understanding,  to  influence  action. 

25.  An  attorney  can  never  represent  conflicting  interests  in  the 
same  suit  or  transaction,  except  by  express  consent  of  all  concerned, 
with  full  knowledge  of  tbo  facts.    Even  then,  such  supposition 

is  embarrassing,  and  ought  to  be  avoided.    An  attorney 
represents  conflicting  interests,  within  the  meaning  of  the  rule, 
when  it  is  his  duty,  in  behalf  of  one  of  his  clients,  to  contend 
for  that  whicb  duty  to  other  clients  in  the  transaction  requires 
him  to  oppose. 

26.  *«it  is  not  desirable  professional  reputation  to  live  and  die 
with — that  of  a  rough  tongue,  which  makes  a  man  to  be  sought 
and  retained  to  gratify  the  malevolent  feeling  of  a  suitor,  in 
hearing  the  other  side  well  lashed  and  villlfled," 

27.  An  attorney  is  under  no  obligation  to  minister  to  the 
malevolence  or  prejudice  of  a  client  in  the  trial  or  conduct  of  a 
cause.    The  client  can  net  be  made  the  keeper  of  an  attorney's 
conscience  in  professional  matters.     He  can  not  demand  as  of  right 
that  his  attorney  shall  abuse  the  opposite  party,  or  indulge  in 
offensive  personalities.    The  attorney  under  the  solemnity  of  his 
oath  must  determine  for  himself  whether  such  a  course  is  essential 
to  the  ends  of  Justice,  and  therefore  Justifiable. 

28.  Clients,  and  not  their  attorneys,  are  the  litigants,  and 
whatever  may  be  the  ill  feeling  existing  between  clients  it  is 
unprofessional  for  attorneys  to  partake  of  it  in  their  conduct  and 
demeanor  to  each  other,  or  to  suitors  in  the  case. 

29.  In  the  conduct  of  litigation  and  the  trial  of  causes,  the 
attorneys  should  try  the  merits  of  the  cause,  and  not  try  each  other. 
It  is  not  proper  to  allude  to,  or  comment  upon,  the  personal 
history  or  mental  or  physical  peculiarities  or  idiosyncrasies  of 
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opposite  counsel.    Personalities  should  always  be  avoided,  and 
the  utmost  courtesy  always  extended  to  an  honorable  opponent. 

30.  As  to  incidental  matters  pending  the  trial,  not  affecting 
the  merits  of  the  cause,  or  working  subsuntial  prejudice  to 
the  rights  of  the  client,  such  as  forcing  the  opposite  attorney 
to  trial  when  he  is  under  affliction  or  bereavement ;  forcing  the 
trial  on  a  particular  day  to  the  serious  injury  of  the  opposite 
attorney,  when  no  harm  will  result  from  a  trial  at  a  different  time; 
the  time  allowed  for  signing  a  bill  of  exceptions,  crossing 
interrogatories  and  the  like,  the  attorney  must  be  allowed  to  Judge. 
No  client  has  a  right  to  demand  that  his  attorney  shall  be  liberal 

in  such  matters,  or  that  he  should  do  anything  therein  repugnant  to 
his  own  sense  of  honor  and  propriety ;  and  if  such  a  course  is 
insisted  on  the  attorney  should  retire  from  the  cause. 

31.  The  miscarriage  to  which  Justice  is  subject  and  the 
uncertainty  of  predicting  results,  admonish  attorneys  to  beware 
of  bold  and  confident  assurance  to  clients,  especially  where  the 
employment  depends  upon  the  assurance  and  the  case  is  not  plain. 

32.  Prompt  preparation  for  trial,  punctuality  in  answering 
letters  and  keeping  engagements,  are  due  from  an  attorney  to  bis 
client,  and  do  much  to  strengthen  their  confidence  and  friendship. 

33.  An  attorney  is  in  honor  bound  to  disclose  to  the  client  at 
the  time  of  retainer  all  the  circumstances  of  his  relation  to 

the  parties,  or  interest  or  connection  with  the  controversy  which 
might  Justly  infiuence  the  client  in  the  selection  of  his  attorney.    He 
must  decline  to  appear  in  any  cause  where  his  obligations  or 
relations  to  the  opposite  party  will  hinder  or  seriously  embarrass 
the  full  and  fearless  discharge  of  all  bis  duties. 

34.  An  attorney  should  endeavor  to  obtain  full  knowledge  of  his 
client's  cause  before  advising  bim,  and  is  bound  to  give  him  a 
candid  opinion  on  the  merits  and  probable  result  of  his  cause. 
When  the  controversy  will  admit  of  it,  he  ought  to  seek  to  adjust 
it  without  litigation,  if  practicable. 

35.  Money  or  other  trust  property  coming  into  the  possession 

of  an  attorney  should  be  promptly  reported,  and  never  commingled 
with  his  private  property  or  used  by  him,  except  with  the  client's 
knowledge  and  consent. 

36.  Attorneys  should,  as  far  as  possible,  avoid  becoming  either 
borrowers  or  creditors  of  their  clients ;  and  they  ought  scrupulously 
to  refrain  from  barganing  about  the  subject  matter  of  the 
litigation,  so  long  as  the  relation  of  attorney  and  client  continues. 

37.  Natural  solicitude  of  clients  often  prompts  them  to  offer 
assistance  of  additional  counsel.    This  should  not  be  met,  as 

it  sometimes  is,  as  evidence  of  want  of  confidence;  but,  after 
advising  frankly  with  the  client,  it  should  be  left  to  his  determination. 

38.  Important  agreements  affecting  the  rights  of  clients, 
should,  as  far  as  possible,  be  reduced  to  writing ;  but  It  is 
dishonorable  to  avoid  performance  of  an  agreement  fairly  made, 
because  not  reduced  to  writing,  as  required  by  rules  of  court. 

39.  Attorneys  should  not  ignore  known  customs  or  practice  of 
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the  bar  of  a  particular  oourt,  even  when  the  law  permits, 
without  ^ivinf^  the  opposite  counsel  timely  notice. 

40.  An  attorney  should  not  attempt  to  compromise  with 
the  opposite  party  without  notifying  his  attorney  if  practicable. 

41.  When  attorneys  Jointly  associated  in  a  cause  can  not 
at^rne  as  to  any  matter  vital  to  the  interest  of  their  client,  the 
course  to  be  pursued  should  be  left  to  his  determination. 

The  client's  decision  should  be  cheerfully  acquiesced  in,  unless 
the  nature  of  the  difiference  malces  it  impracticable  for  the 
atUjrnnys  to  co-operate  heartily  and  effectively,  in  which 
event  it  is  his  duty  to  ask  lo  be  discharged. 

42.  An  attorney  ought  not  to  engage  in  discussion  or  arguments 
abriut  the  merits  of  the  case  with  the  opposite  party  without 
maice  lo  his  attorney. 

43.  Satisfactory  relations  between  attorney  and  client  are  best 
preserved  by  a  frank  and  explicit  understanding  at  the  outset 

as  to  thH  amount  of  the  attorney's  compensation,  and,  where  it 
is  possible,  this  should  always  be  agreed  on  in  advance. 

44.  In  gent^ral,  it  is  riett^r  to  yield  something  to  a  client's 
dissatisfaction  at  the  amount  of  the  fee,  though  the  sum 

lie  roHsouable,  than  to  engage  in  a  lawsuit  to  justify  it,  which 
outrht  always  to  be  avoided,  except  as  a  last  resort  to  prevent 
imposition  and  fraud. 

45.  In  fixing  fees  the  following  elements  should  be  considered : 
1st — The  time  and  labor  required,  the  novelty  and  dilHculty  of 
the  questions  involved,  and  the  skill  requisite  to  properly  conduct 
the  cause.     2d — Whether  the  particular  case  will  debar  the 
attorney's  appearance  for  others  in  cases  likely  to  arise  out  of  the 
transaction,  and  in  which  there  is  a  reasonable  expectation 

that  the  attorney  would  otherwise  be  employed,  and  herein  of 
the  loss  of  other  business  while  employed  in  the  particular  case,  and 
the  antagonism  with  other  clients  growiffg  out  of  the  employment. 
3d — The  customary  charges  of  the  Bar  for. similar  services. 
4th — The  real  amount  involved  and  the  benefit  resulting  from 
the  service.     6th — Whether  the  compensation  was  contingent  or 
assured.     6th — Is  the  client  a  regular  one,  retaining  the 
attorney  in  all  his  business  ?     No  one  of  these  considerations 
is  in  itself  controlling.     They  are  mere  guides  in  ascertaining  what 
the  service  was  really  worth  ;   and  in  fixing  the  amount  it  should 
never  be  forgotten  that  the  profession  Is  a  branch  of  the 
administration  of  Justice  and  not  a  mere  money-getting  trade. 

46.  Contingent  fees  may  be  contracted  for,  but  they  lead 
to  many  abuses,  and  certain  compensation  is  to  be  preferred. 

47.  Casual  and  slight  services  should  be  rendered  without  charge 
by  one  attorney  to  another  in  his  personal  cause ;  but  when  the 
service  goes  beyond  this,  an  attorney  may  be  charged  as  other 
clients.    Ordinary  advice  and  services  to  the  family  of  a  deceased 
attorney  should  be  rendered  without  charge  in  most  instances, 

and  where  the  circumstances  make  it  proper  to  charge,  the  fees 
should  generally  be  less  than  in  cases  of  other  clients. 
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48.  Witnesses  and  suitors  should  be  treated  with  fairaess  and 
kiodoess.    Wheo  essential  to  the  ends  of  justice  to  arraign 
their  conduct  or  testimony,  it  should  be  done  without  villiflcation 
or  unnecessary  harshness.     Fierceness  of  manner  and  uncivil 
behavior  can  add  nothing  to  the  truthful  dissection  of  a  false 
witness*  testimony,  and  often  rob  deserved  strictures  of 

proper  weight. 

49.  It  is  the  duty  of  the  court  and  its  officers  to  provide  for 
the  comfort  of  the  Jurors.     Displaying  special  concern  for  their 
comfort  and  volunteering  to  ask  favors  for  them  while  they  are 
present — such  as  frequent  motions  to  adjourn  trials,  or  take  a  recess, 
solely  on  the  ground  of  the  Jury's  fatigue  or  hunger,  the 
uncomfortableness  of  their  seats  or  the  court  room,  and  the  like — 
should  be  avoided.     Such  intervention  of  attorneys,  when  proper, 
ought  to  be  had  privately  with  the  court,  whereby  there  will 

be  no  appearance  of  fawning  upon  the  Jury,   nor  ground  for  ill-feeling 
of  the  Jury  toward  the  court  or  oppoblie  counsel  if  such  requests 
are  denied.    For  like  reasons  one  attorney  should  never  ask 
another  in  the  presence  of  the  Jury  to  consent  to  its  discharge  or 
dispersion  ;  and  when  such  a  request  is  made  by  the  court, 
the  attorneys,  without  indicating  their  preferences,  should  ask 
to  be  heard  after  the  Jury  withdraws.    And  all  propositions  from 
counsel  to  dispense  with  argument  should  be  made  and 
discussed  out  of  the  hearing  of  the  Jury. 

50.  An  attorney  ought  never  to  converse  privately  with  Jurors 
about  the  case,  and  must  avoid  all  unnecessary  communication, 
even  as  to  matters  foreign  to  the  cause,  both  before  and  during  the 
trial.    Any  other  course,  no  matter  how  blameless  the  attorney's 
motives,  gives  color  for  imputing  evil  designs,  and  often  leads 

to  scandal  in  the  administration  of  Justice. 

51.  An  attorney  assigned  as  counsel  for  an  indigent  prisoner 
ought  not  to  ask  to  be  excused  for  any  light  excuse,  and  should 
always  be  a  friend  to  the  defenceless  and  oppressed. 

Once  when  Judge  Gary,  of  Chicago,  was  trying  a  case  he  was 
disturbed  by  a  young  man  who  kept  moving  about  in  the  rear  of  the 
room,  lifting  chairs  and  looking  under  things. 

<*Young  man,"  Judge  Gary  called  out,  **you  are  making  a  great 
deal  of  unnecessary  noise.    What  are  you  about?" 

<*Tour  honor,'*  replied  the  young  man,  <*I  have  lost  my  overcoat, 
and  am  trying  to  find  it." 

<*Well,"  said  the  venerable  Jurist,  ^'people  often  lose  whole  suits  in 
here  without  making  all  that  disturbance.** 

When  a  man  buys  his  wife  a  carriage,  and  finer  clothes  than  he 
can  afford,  other  women  call  it  being  <'good'*  to  her. 
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Romantlo    Caban    Justice. 

BT  OKORIB  H.  WESTLET 
In  the  Oreen  Ba^. 

No  governor  general  of  Cuba  stands  out  so  prominently  in 
the  history  of  the  island  as  Don  Miguel  Tacon,  who  held  the  reins 
of  Spanish  government  there  from  1834  to  1838.    The  old  Cubans 
who  remember  Tacon  say  that  he  was  un  hombre  muy  grande; 
hilt  it  cannot  be  said  that  they  regard  his  memory  with 
affection,  for  his  policy  was  one  of  violence  and  he  ruled  with 
a  hand  of  iron.    There  was  this  much  to  his  credit,  however, 
that  he  had  but  one  interpretation  of  the  law  for  the  rich 
and  the  poor,  for  the  humblest  peasant  and  the  wealthiest  grandee. 

While  acting  in  his  judicial  capacity  Tacon  rarely  tempered 
justice  with  mercy,  but  it  is  said  that  he  took  a  keen  pleasure  in 
coloring  it,  whenever  possible,  with  romance.     And  that  brings 
r\e  to  the  story. 

In  Havana,  in  Tacon's  time,  there  was  a  beautiful  young 
Creole  girl,  named  Miralda  Estalez,  who  kept  a  little  cigar  shop, 
frequented  by  the  young  men  of  the  town  who  loved  a  choicely 
made  and  superior  cigar.     Miralda  was  an  orphan,  having 
lost  her  father  and  mother  before  she  was  sixteen.     In  manner 
the  girl  was  delicate  and  refined,  j^et  cheerful,  and  though 
she  was  paid  constant  attention   by  her  rich  and  gay  young 
patrons,  she  never  lor  a  moment  allowed  her  head  to  be 
turned  by  their  flatteries,  or  was  unfaithful  to  Pedro  Mantanez, 
the  young  boatman  who  was  her  accepted  lover. 

One  of  Miralda's  customers   was  Count  Almonte,  the  gayest 
cavalier  in  Havana.     He  had  conceived  a  violent  passion 
for  his  fair  attendant,  and  one  day  finding  her  alone,  he  took 
the  opportunity  to  declare  it,  beseeching  her  to  go  with 
him  to  his  magnificent  mansion  at  Cerito  in  the  suburbs,  where 
he  would  surround  her  with  every  luxury  she  could  possibly 
desire,  except  of  course  the  luxury  of  being  a  countess. 
Miralda,  true  to  her  womanhood  and  her  lover,  scorned  his 
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appeal,  and  bade  him  never  again  insult  her  by  entering  her  shop. 
Almonte  went  aTay  confounded,  but  nevertheless  determined 
that  by  fair  means  or  foul  the  girl  should  be  his. 

On  the  toUowing  afternoon  a  file  of  soldiers  halted  at  the  door 
of  the  little  cigar  shop,  and  the  lieutenant,  entering,  ordered 
the  frightened  girl  to  follow  him  immediatel3\ 
""What  for  7'  she  asked.    ''By  whose  orders  ?" 
**The  governor  generaPs.*' 

Not  daring  to  oppose  such  high  authority,  Miralda  closed  her 
shop  and  went  with  the  lieutenant.    She  was  not  taken  to 
prison,  however,  but,  what  was  to  her  far  worse,  was  conveyed 
to  Almonte's  castle  at  Cerito.    The  Count  was  there  to  receive  her, 
and,  smiling  triumphantly,  he  assured  her  that  she  would  be 
kept  a  prisoner  until  she  acceded  to  his  desires. 

What  was  the  surprise  of  the  lover  Pedro,  that  evening,  to  find 
the  little  cigar  shop  closed,  and  Miralda  nowhere  to  be  tound. 
He  instantly  sought  for  some  clue,  and  obtaining  one,  he  traced 
it  up  until  he  discovered  where  the  girl  was  confined.    Then, 
to  make  sure  that  she  was  not  there  of  her  own  ft'ee  will, 
he  disguised  himself  as  a  friar  of  the  order  of  San  Felipe,  and, 
applying  at  a  favorable  moment,  he  succeeded  in  getting  in 
and  securing  an  interview  with  his  inamorata,  who  received  him 
with  open  arms. 

The  next  thing  was  to  get  Miralda  out  of  the  Count's  dutches, 
and  this  was  not  easy.    Almonte  was  rich  and  powerful,  and 
Pedro  was  only  a  poor  boatman.    Nevertheless  the  young  lover 
was  not  discouraged  ;  he  had  heard  that  Tacon  loved  justice, 
and  he  determined  to  go  to  him  at  once.    After  some  delay  he 
obtained  an  audience  and  presented  his  case. 

''Is  Miralda  your  sister  ?^  asked  the  governor,  as  Pedro 
finished  his  story. 
"She  is  my  betrothed,"  replied  Pedro. 

Tacon  then  bade  him  come  nearer,  and  holding  up  a  crucifix, 
commanded  him  with  a  look  that  penetrated  to  his  very  soul, 
to  swear  to  the  truth  of  what  he  had  said.    Pedro  knelt,  kissed 
the  cross  and  swore.    Tacon  then  told  him  to  wait  in  the 
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adjoining  room,  with  the  assurance  that  the  matter  would  soon 
be  attended  ta    Two  hours  later  Tacon  had  the  Count  and 
Miralda  before  him. 

^KJount  Almonte,"  said  the  governor  you  adopted  the  uniform 
of  the  guards  for  your  own  private  purposes  upon  this  young 
girl,  did  yon  not  ?' 

''£xcelencia,  I  cannot  deny  it" 

'^Declare,  upon  your  honor,  Count  Almonte,  whether  she  is 
unharmed  whom  you  have  thus  kept  prisoner." 

^Excelencia,  she  is  as  pure  as  when  she  first  entered  beneath 
my  roof,"  was  the  reply. 

Tacon  turned  to  an  attendant  and  sent  him  to  the  church 
near  by  for  a  priest,  who  in  a  few  moments  entered. 

'*Holy  father,"  said  Tacon,  ^'you  will  bind  the  hands  of 
this  Count  Almonte  and  Miralda  Estalez  together  in  the  bonds 
of  wedlock." 

''Excelenciaf'  exclaimed  the  Count  in  amazement ;  while  the 
girl  and  her  lover  exchanged  glances  of  consternation. 

**Not  a  word,  Senor  ;  it  is  your  part  to  obey. 

'*My  nobility,  Excelencia !" 

''Is  forfeited  r'  said  Tacon. 

Count  Almonte  knew  the  governor  too  well  to  ofTer  ftirther 
protest,  and  he  doggedly  yielded  in  silence.     Poor  Pedro, 
not  daring  to  speak,  was  half-crazed  to  see  the  prize  he  had 
so  long  coveted  thus  about  to  be  torn  from  him.    Miralda 
stood  as  if  bereft  of  her  senses,  and  before  she  had  ftilly  realized 
what  was  taking  place,  the  ceremony  was  over. 

Tacon's  next  move  was  to  summon  the  captain  of  the  guard, 
to  whom  he  gave  a  hastily  written  order.    Miralda  and  Pedro 
were  directed  to  remain,  and  Almonte  was  commanded  to 
return  to  his  castle. 

For  half  an  hour  the  lovers  sat  there  mystified,  while  Tacon 
went  on  quietly  with  other  business,  as  it  he  had  forgotten 
their  existence.    Presently  the  officer  of  the  guard  returned. 

''Is  my  order  executed  ?"  said  Tacon. 
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*'Ye8,  Excelencia  !    Nine  ballets  passed  throngh  the  Connt's 
body  as  he  rode  round  the  comer  of  the  street  yon  mentioned." 

Tacon  then  turned  to  the  priest  and  said,  '^Yon  will  see 
legal  announcement  is  made  of  the  marriage  just  performed  here, 
as  well  as  the  legal  announcement  ot  the  death  of  Count 
Almonte,  with  the  addition  that  his  widow  becomes  sole  heiress 
to  his  property  and  his  name." 

Miralda  and  Pedro,  greatly  relieved,  were  then  dismissed  with 
the  benevolent  injunction  to  attend  to  the  further  prosecution 
of  the  case  for  themselves. 

Gagging  a  Prisoner. 

The  SoUcUors^  Journal  (London)  of  October  19,  1901,  contains  the 
following  item  of  a  trial  recently  held  in  England: 

**An  extraordinary  scene  occurred  at  the  West  Biding  Quarter 
Sessions,  held  at  Wakefield,  on  Monday.     A  prisoner  indicted  for 
horse  stealing,  on  euteriug  the  dock,  commenced  to  shout  and  abuse 
the  members  of  the  court  and  otherwise  act  in  a  most  violent  and 
noisy  manner.     A  plea  of  not  guilty  having  been  extracted  from  him 
with  some  diCBculty,  be  coutioued  shouting  with  such  persistence 
that  it  was  quite  impossible  for  the  case  to  be  heard.    He  was 
tl  erefore  taken  down  to  be  medically  ozamined.    Later  in  the  day, 
the  doctor  having  reported  tbat  he  was  of  sound  mind,  the  case  was 
proceeded  with.    The  prisoner  again  created  such  a  disturbance  that 
no  other  voice  could  be  heard  in  court.     It  being  absolutely 
impossible  to  go  on  otherwise,  he  was  gagged  and  handcuffed  while  the 
evidence  was  given,  and  eventually  received  a  sentence  of  seven 
years'  penal  servitude.    He  utilized  every  opportunity  which  was 
afforded  him  to  renew  his  violent  conduct,  and  refused  to  address  the 
court  or  the  jury.    As  it  was  a  charge  of  felony  the  court  would  not 
send  the  prisoner  down,  it  being  pointed  out  that,  according  to 
Archbold  no  trial  for  felony  can  be  had  except  in  the  presence  of  the 
prisoner.    The  reason  for  this  is  stated  to  be  tbat  he  is  given  in 
charge  to  the  jury.    A  charge  of  misdemeanor  may  be  tried,  although 
the  accused  be  not  present,  if  he  has  previously  pleaded.    In  a  case 
before  Wills,  J.  (R.  v.  Berry,  104  L.  T.  J.,  110),  it  is  stated  that  If  a 
prisoner  creates  a  distnrbanoe  the  trial  may  go  on  in  his  absence.    In 
the  absence  of  any  direct  ruling  as  to  a  charge  of  felony,  it  can 
hardly  be  suggested  that  in  the  West  Biding  case  the  action  of  the 
Bench  was  not,  at  least,  the  outcome  of  common  sense,  though 
objection  might  be  taken  to  the  fact  that  the  prisoner's 
opportunities  for  cross-examination  were  somewhat  limited.    If  a 
prisoner  may  not  be  subjected  to  restraluL,  it  wouid  be  possible  for 
any  accused  person  by  violent  conduct  to  delay  his  trial  almost 
indefinitely." 
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out official  record,  but  which  made  the  first  epoch  in  the 
history  of  West  Virginia, 

Bt  Profbbsob  W.  p.  Wiluet. 

A  history  furnishing  the  ^'missing  link"  in  the  chain  of 
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THE  AMERICAN  MONTHLY  REVIEW  OP  REVIEWS 
is  commended  by  Statesmen,  Professional  men  and  thousands  of 
others  prominent  in  the  world's  activities,  for  its  fine  discrimi- 
nation in  sifting  the  actual  news  from  conflicting  report  and  the  presen- 
tation of  current  events  in  their  just  proportion.  They  comment  on  its 
freedom  from  daily-paper  sensationalism.  All  men  and  women  who 
want  to  know  what  the  world  is  doing  find  it  an  intellectual  necessity, 
to  judge  from  the  letters  received  from  hundreds.  Its  editorials  are 
comprehensive,  and  labor  saving  to  the  busy  man  or  woman.  Its 
timely  contributions  on  important  topics  are  by  the  best-informed 
writers.  Its  reviews  of  other  magazines  give  the  best  of  their  best 
work.    It  is  profusely  illustrated. 

These  letters  will  enable  all  thoughtful  men  and  women  to  judge 
of  its  value  to  them : 


PRBS!DENT 
••  F  know  that  through  its  col- 
umns views  have  been  presented  to 
me  that  I  could  not  otherwise  have 
had  access  to ;  because  all  earnest 
and  thoughtful  men,  no  matter 
how  widely  their  ideas  diverge,  are 
given  free  utterance  in  its  col- 
umns.**— Theodore  Roosevelt 

EX.PRBSIDBNT 

'  I  consider  it  a  very  valuable 
addition  to  my  library.** 

^-Grover  Cleveland, 

*  It  is  a  publication  of  very  great 
value.  I  have  sometimes  found 
there  very  important  matter  indeed 
which  I  should  not  otherwise  have 
discovered.*' — George  F»  Hoar^U.  S, 
Senator^  Mastaehujetts, 


**  I  am  a  constant  reader  of  the 
'Review  of  Reviews,'  and  appre- 
ciate it  very  highly  indeed  1  think 
it  a  very  important  part  of  my 
library,  and  practically  a  necessity 
for  one  in  public  life.**— 7.  £, 
F^traker,  £/.  5*.  Senator,  Ohio^ 

**  It  Is  one  of  the  best  and  most 
satisfactory  publications  of  the 
d2Ly."^CAaries  IV,  Fatrdankj,C/,  S, 
Senator,  IneUana, 

'*  I  do  not  have  a  great  deal  of 
time  to  read  magazines,  but  I  take 
pleasure  in  saying  that  the  '  Review 
of  Reviews'  is  among  the  number 
which  finds  a  place  on  my  table 
each  month."— T^mri  K.  Jones, 
U,  S»  Senator,  Arkansas^ 


Send  for  particulars  as  to  how  it  can  be  had  with  an  Invaluable  set 
of  books  for  50  cents  a  month. 

€l^e  Itetaieto  of  tit\At)Oi^  Companp 

13  ASTOR  PLACE,  NEW  YORK 
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Jirrisdicaon  of  Coum 


Thtfl   l«ftoitelloii   arati  te  Tint  JurMietloBal  vneomp- 

(aet  €BBSl,  aod  *  wmnt  of    il  tloaa,  wlieB  a  ooort  la  maUwg 

loaT   ahvaja   hb  iAiowb  ^vea  wittrta  the  loope  of  ita  vnthor- 

agaiast  a  recital  of  noord  to  ttf ,  awly  to  aa  inferior  as  well 

thecontraiy.  as  to  a  wiperlar  egort 


The  law  leqaiiee  Aa  prnr—  of  lawlif  prater  notice,  or  citation, 
totlyedetaidant  to  Bvpna  aadtefenfl  ia  ofder  to  blad  faha  bgr^i^er- 
■onal  Indgmeati  yet  heretofdia  It  bat  been  held  erroneouslj  that  a  re- 
cital that  the  eoart  ftmnd  dne  eenrlce  had  been  made,  each  recital, 
-thoaghiali^  waodedaaBd^verltr  when  made  bj  a  court  of  seooid, 
and  the  aUanoe  at  tha  laoawl  raiied  a  aoodoihra  pwamapMnaaf  JU 
Teritf« 

This  work  hoMiltat  ala^of  Inrlediction  angr  ahraia  be  riiown 
to  Impeadi  indh  tlidie  redtaUand  that  a  lade  of  lorladioflon  mv ^ 
ahaa«  lo  nontadlflt  iha  xoooid  recitals. 


Xi   ami  I IU6  xKt  Jmfifllottop* 
n<-ChnirU  Bwweeent  aovTelwtr 
uL— NAture.  Ouuraoter  and  Fowen 
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tloii. 
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Will  Go  On  Your  Bond. 

Citizens  TimMSiiaranly  Go. 

West    VirgirviaL 

CAPlTAIi,        ■      ■      $250,000.00. 

Aee^yl^d  m  Soto  Suotjr  I^^m  Oottii— ♦  of  «ho  VBttod  tftiiAM. 

Transacts  a  General  Tmst  and  Guaranty  Business. 

J.  M.  JACKSON,  Jr..  President. 
«|.  B.  FINLBY.  8«orotary  and  Tvmmurmr. 

V.  B.  ARCH  BR,  0«norml  CounMl. 

8.  D.  CAMDEN,  F.  S.  LANDSTBEBT,  HABBISON  B.  SMITH. 

J.  M.  Jackson,  Jr.,  C.  H.  Shattack,  S.  D.  Camden,  JohnT.  Mo- 
Oraw,  L  O.  Beynolda,  T.  Moore  Jackson,  David  K  Johnston,  War- 
ren Miller,  F.  S.  Landstreet,  A.  D.  Follett,  V.  B.  Archer,  W.  P. 
Habbard,  Harrison  B.  Smith,  Thos.  Gartlan,  J.  B.  Pinley. 

JlMKK»lml»  Colll|MiL 

Caldwell  4  Caldwell,  John  Bassell, 

Dayton,  Dayton  4  Bine,  Thomas  P.  Jacobs, 

Linn,  Withers  4  Brannon,  Simms  4  Enslow, 

Johnson  4  Hale,  StClair,Walker  A  Snmmerfleld 

John  D.  Alderson,  Heniy  B.  Gilkeson, 

Faulkner,  Walker  4  Woods,  Brown,  Jackson  4f  Knight, 

Hunter  H.  Moss,  Jr. 
We  act  as  receivers 
Buy  and  sell  bonds 
Bent  safety  deposit  vaults 
Pays  interest  on  time  deposits 
Keep  books  and  collect  accounts 
Become  sole  surety  on  bonds  of  all  kinds 
Make  loans  on  collateral  and  real  estate 
Collect  incomes,  rents,  interests  and  dividends 
Act  ss  administrator,  executor,  guardian  and  committee. 
Manage  sinking  funds  for  corporations  and  municipalities 
Manage  estates,  real  and  personal,  for  you  or  your  children 
Act  as  trustee  under  jBortffsges,  assignments  and  deed  of  trust 

We  are  preparod  to  ejceoate  Court  BQndm 
promptly  at  eirery  county  aeat  In  tlie  State.  Ap^ 
pljr  to  looBl  tk£tent9.  

Home  Office,  FarkorabtirSf  W.  Va. 
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Legislation  hostDe  to  wealth  is  politieal  Mgaodage.  Leg- 
islation subeervtent  to  wealth  iepolitieal  auioide.  It  cannot  be 
denied  that  "money  talks."  ThetUng  to  be  prevented  is  that 
money  should  talk  with  more  tongoes  than  belong  to  it,  and  that 
it  dxnild  say  things  that  are  neittier  true  nor  just,  aild  that  these 
tUngs  should  be  made  laws  for  the  people. 


ft  A  TBAR  Of  ABTANCB. 
New  IkMilalMM  Mtf  MosgaatowBt  W.  ?a. 
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THE  BAR. 


WEST  PUBLISHING  CO.,  St  Paul,  Minn. 


Admiralty 
Law 

By 

ROBERT  M.  HU6HES, 
of  the  Norfolk  Bar. 
Sopt  1, 1901. 


A  new  text-book  in  the  Hornbook 
Series,  by  an  experienced  specialist 
A  well-arranged  ^ew  of  the  whole 
subject,  with  authorities,  etc,  and 
full  text  of  the  admiralty  statutes. 
13.75  delivered. 


EquiW 
Jurispruaence 

By 

JAMES  W.  EATON 
Editor ''Collier's  Bank- 
ruptcy," eto. 
Sept  1, 1901. 


A  new  "Hornbook,"  giving  a  gen- 
eral view  of  the  nature,  scope  and 
mode  of  exercise  of  equity  juris- 
prudence, with  separate  treatment 
of  each  important  equitable  doc- 
trine, right,  ground  of  relief,  and 
remedy.     ♦3.75,  delivered. 


The 

Southeastern 

Reporter. 


Reporting  promptly  and  currently 
all  decisions  of  five  Southeastern 
statea    Advance  sheets,  $S  a  year. 


The  Century     systematic  and  uniform  digests  oi 
and  American    all  Amencan  case-law.     Send  for 
Digests.  fu«  information. 

WEST  PUBLISHING  CO.,  St.  Paul,  Minn. 
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test  Yiitliila  Bir  hmMM. 


Under  the  Sditorial  Charge  of  the  Ex- 
eeotire  Cotaocii; 


Entered  «ftho  Pott  OfltoO'  ast  Motrntt*- 
town  MMCond-cUts  mtil  matter. 


Priee  !•«  m  Oopj.    •I.OO  m  thmr  lu 


"aK; 


AdTerCiMiDitf  Rkltoa  on  RequcRit. 


AU  CirciUt  Clerhe«r»aatb«rtMdrAtf«mi 
to  receiTe  and  reeel|>t'f6r  snbecriptiont. 


Addreee  all  cDflUttOflfattlMn  tb 
THB  BAB, 

]Ionr»ntowB,  W.  Ta. 


An  Open  Fomm. 

This  Jonnial  is  Intended  to  furnish 
an  open  forum  to  every  lawyer  for  the 
dlscuflslon  of  any  poUoy  or  proposition 
or  interest  tb  the  Profbssioni  It  in- 
vites a  free  Interohange  of  views  upon 
all  such  topics  whether  they  agree  with 
the  views  of  TftB  Bab  or  not. 

Tam  BJkBgoes  tb  every  Court  Roustt 
itt  the  State  and  is  read  by,  probably;, 
three-fourths  of  the  lawyers  of  the 
State,  and  thus  furnishes  not  only  a 
ready  medium  of  oommunlbation  be- 
tween membeA-Vff  the  Prof&S8ldn,bttt 
of  unilloatlon  of  the  Prof e«ion  on  all 
matters  of  common  oonoem,  which  is 
its  pilme  mission. 

Bvery  olei«  of  a  einniit  court  is  the* 
authorized  agent  of  Th«  Bab  in  hlr 
county,  and  has  the  subscription  bills 
in  his  possession,  and  will  receive  and 
reoeipt^fbr  all  money  due  on  that  ao- 
oountv  or  for  new  subsoriptlons^  and 
his  receipt  will  always.be  a  good  ae^ 
quittance  for  money  due  Thx  Bab. 

Tbm'Basl  Is  Aimlshed  at  the  nominal 
rate  of  tLOO  a  yea*,  which  is  less  thatt 
the  cost  of  publioation,  and  we  wouM 
like  to  have  the  name  of  every  lawy.CT 
In  the  Statexm  onr  subscription  Uatm 
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**  ^|>HB  fiiBt  need  of  onr  country,"  said  Lord  Roaebery  in  his 
1      Rectorial  Address  before  the  University  of  Qlasglow 
in  1900,  ^*is  the  want  of  men.    We  want  men  for  all 
sorts  of  high  positions — first-rate  men  if  possible ;  if  not,|as 
nearly  first-rate  as  may  be."    There  is  another  kind  of  men 
whom  Lord  Rosebery  did  not  mention,  but  who  are  no  less 
essential  to  the  wellfare  of  a  democracy — ^men  who  are  capable 
of  recognizing  first-rate  men,  and  choosing  them  for  the 
roling  classes. 


iHt  ^ 


LAST  week  a  prisoner,  gray-haired  and  haughty,  was 
arraigned  in  the  police  court  at  Boston  charged  with 
stealing  an  overcoat.    The  coat  had  been  made  by  a 
tailor  for  the  prisoner,  who  offered  in  payment  a  check  drawn 
on  a  bank  in  South  Carolina.    When  the  check  was  presented 
for  payment  it  was  found  that  there  were  no  funds  at  the  bank 
to  meet  it,  and  it  was  discovered  later,  on  investigation,  that 
the  prisoner  had  pawned  the  overcoat.    When  called  upon  to 
make  his  defense  the  prisoner,  who  proved  to  be  a  former 
governor  of  South  Carolina,  arose  and  said : 

It  has  been  given  out  to  the  public  that  I  was  a  natural  bom 
animal.    But  in  1872  I  was  chief  magistrate  of  one  of  the 
proudest  States  in  the  Union — South  Carolina.    I  was  driven 
by  social  ostracism,  in  spite  of  my  lofty  position  and  in  spite 
of  my  college  day  associations,  to  the  degrading  use  of 
morphine.    From  that  I  soon  went  to  the  use  of  opium.     I 
lost  all  my  social  prestige,  and  when,  in  1876,  the  Republican 
Party  fell,  I  fell,  too. 

The  former  governor  of  South  Carolina  was  sentenced  to 
Deer  Island  for  four  months. 
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THE  late  Henry  Russell,  the  veteran  English  composer  of 
of  *' cheer,  Boys,  cheer,"  and  of  more  than  800  other 
songs  which  were  popular  in  their  day,  had  many 
amusing  experiences  when  he  sang  his  ballads  on  various 
occasions.    Once,  after  rendering  '* Woodman,  Spare  That 
Tree,"  a  gentlemam  rose  in  the  gallery  and  asked: 
"Was  the  tree  spared?" 

On  being  answered  in  the  affirmative,  he,  with  a  sign  of 
heartfelt  relief,  exclaimed : 
•'Thank  Gk)d  for  thati" 

After  singing  the  song  of  ''The  Dog  Carlo,"  who  jumped  off 
an  Atlantic  liner  and  saved  a  child's  life,  Russell  was  gravely 
waited  upon  by  a  couple  of  Yorkshire  miners,  who  begged  him 
for  a  pup. 

y£t  NEW  mode  of  opening  court  has  been  adopted  by  the 
▼  ^     U.  8.  Supreme  Court.    It  has  heretofore  been  customary 
for  the  lictor  preceding  each  Judge  to  knock  on  the  door 
and  call  out  something  like  "Hats  off,"  to  bring  about  order 
in  the  room  as  the  Judge  enters.    Here's  the  way  things  start 
in  now: 

As  the  Judge  approaches  the  court  room  the  officer  at  the 
door  will  knock  on  same  and  announce  "The  Justice  of  the 
Supreme  Court." 

If  a  juiy  is  in  the  box  the  crier  will  say  to  the  foreman  in  a 
low  tone  as  the  Judge  approaches  the  bench  "Jurors  will  please 
rise." 

Officers  will  refrain  from  making  announcements,  as  "Hats 
off"  and  the  like,  except  when  really  necessary. 

The  custom  of  opening  and  closing  court  by  calling  out 
"Oyez  I"  "O  Yis  I"  or  words  to  that  effect  has  not  yet  been 
tampered  with. 
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Contempt  In  Kontnokj 


A    CONTEMPT  case  that  will  interest  the  bar  and  the 
bench  alike  is  that  of  Ex  parte  Strieker  (109  Federal 
Rep.  146),    The  facts  of  the  case  are  brief  and  simple. 
Strieker  was  a  Cincinnati  lawyer,  who  also  practiced  in 
Covington,  Ey.    Arriving  at  the  latter  place  to  try  a  case  in 
which  he  was  retained,  he  found  the  judge  was  absent  in 
Chicago,  and  had  telegraphed  the  sheriff  to  adjourn  all 
business  until  a  future  day.     Pursuant  to  the  provisions  of  a 
Kentucky  statute,  the  attorney  requested  the  clerk  to  hold  an 
election  for  a  special  judge  to  try  the  ease.    The  clerk 
refused.    After  the  return  of  the  regular  judge,  the  case 
proceeded  to  trial.    In  the  midst  of  the  trial  the  judge  sent 
for  the  clerk,  and  inquired  who  the  Cincinnati  attorney  was 
who  had  requested  the  election  of  a  special  judge  while  he  was 
absent  in  Chicago.    The  attorney  stood  up,  and  replied  in  a 
respectful  manner  that  he  was  the  man.    He  was  ordered  to 
sit  down,  which  he  did,  and  the  case  proceeded  until  the  noon 
recess,  when  the  judge,  without  further  proceedings, 
announced  that  Strieker  was  fined  $25  for  contempt  of  court, 
and  the  sheriff  would  take  said  Strieker  in  custody  until  the 
fine  was  paid.    The  petitioner  applied  to  the  United  States 
District  court  for  a  writ  of  habeas  corpus.    Judge  Evans,  in 
his  opinion,  holds  that  a  person  who  is  summarily  adjudged 
guilty  of  contempt  without  a  hearing  for  an  act  not  committed 
in  the  presence  of  the  court,  and  who,  in  consequence  thereof 
is  imprisoned  for  non-payment  of  the  fine  imposed,  is 
deprived  of  his  liberty  without  due  process  of  law,  in  violation 
of  the  fourteenth  Amendment  to  the  Constitution  of  the 
United  States. 
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The  Proposed  Amendineiite  to  tlieBtalejCofUifttaetloiu 


1^  ORD  BACON  recommended  that  ftll  important  affairs 
■    be  committed  first  to  Argus  with  a  hundred  eyes,  and 
afterwards,  to  Briareus  with  a  hundred  arms.    For,  he 
remarks,  things  will  have  their  firftt  or  second  agitation.     If 
they  are  not  first  tossed  upon  the  arguments  of  counsel,  they 
will  be  afterward  tossed  upon  the  uncertain  waves  of  fortune. 

This  ifi  especially  applicable  to  amendments  of  the  organic 
law — the  law  that  is  designed  to  be  permanent  and  fixed,  and 
not  subject  to  change  ^ven  at  the  will  of  the  legislature,  or 
even  when  it  is  found  to  be  bad  in  its  resultsand  practically 
subversive  of  the  very  purpose  for  which  it  waa  made. 

Nevertheless  there  are  a  number  of  proposed  amendments 
to  the  constitution  now  before  the  people  of  this  State  for 
adoption,  that  have  apparently  been  drawn  with  less  care 
and  received  less  attention  from  the  Legislature  than  an 
ordinary  statute,  say,  for  regulating  the  catching  of  fish,  the 
protection  of  a  skunk,  or  to  prohibit  a  woman  wearing  a  high 
hat  in  a  theater.    Some  overworked,  hasty,  or  inexperienced 
legislator,  who  was  not  learned  in  the  law,  or  even  in  grammar, 
took  a  paper  pad  on  his  knee,  scratched  off  an  amendment 
supposed  to  be  needed  to  the  organic  law,  tossed  it  over  to  his 
committee,  and  the  committee  guessing  at  its  purpose,  agreed 
that  it  ought  to  be  done,  reported  it  to  the  legislature  with 
recommendation  that  it  be  adopted,  and  no  member  finding 
in  it  any  special  or  peculiar  application  to  his  locality,  it  was 
adopted  without  discussion  and  without  opposition  as  a 
matter  of  course. 

At  least  this  seems  to  be  about  the  history  of  some  of  the 
proposed amendmen to,  judging  from  their  construction, 
their  language  and  the  general  vagueness  of  their  meaning. 

We  instance  what  is  known  as  the  the  Judicial  Amendment 
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and  we  call  attention  to  an  analysis  of  this  amendment  by 
Col.  Fast,  whose  article  appears  on  another  page.     We  think 
Col.  Fast's  criticism  of  this  amendment  is  well  founded  in 
every  particular  and  even  stops  short  of  all  the  counts  that 
might  be  included  in  an  indictment  against  it.    And  we 
venture  to  say  that  there  is  no  lawyer  who,  after  reading  Col. 
Fast's  article,  will  not  instinctively  revolt  against  interjecting 
this  blunderbus  of  an  amendment  into  our  organic  law. 

It  is  a  shame  that  a  proposition  so  loosely  framed,  and 
involving  such  glaring  incogruities  should,  in  the  first 
instance,  be  proposed  as  a  part  of  the  organic  law,  and  in  the 
second  place  that  it  should  be  formally  submitted  to  the 
people  for  adoption.    The  people  have  a  right  to  assume 
that  a  measure  of  such  a  character  has  been  carefully 
digested  and  framed  to  accomplish  a  plain  purpose.    The 
people  have  no  time  or  talent  for  a  patient  or  technical 
consideration  of  such  a  proposition ;  and  even  the  newspaper 
press  seeks  only  to  advise  of  the  porpoee  of  the  amendments. 
Were  it  not  that  this  journal  feels  it  to  be  its  province  and 
part  of  its  duty  to  discuss  them  from  a  legal  standpoint  the 
mischief  in  these  amendments  would  go  undiscovered  and 
undisclosed  until  they  had  gone  beyond  recall. 

The  question  remains :  What  are  we  going  to  do  about  it? 

The  judicial  amendment  is  the  one  in  which  the  Profession 
has  a  special  and  peculiar  interest.    The  necessity  for  another 
judge  on  the  Supreme  bench  is  immediate  and  urgent.     The 
need  for  a  respectable  compensation  for  the  judiciary  is  vital 
and  cannot  be  postponed  without  serious  detriment* 

There  are  but  two  courses  open :  The  first  is  to  adopt  the 
amendment  and  take  the  chances  of  it  accomplishing  or 
failing  to  accomplish  its  purposes,  and,  in  the  latter  event, 
waiting  the  time  necessary  to  have  it  interpreted  by  the 
Supreme  court,  and  then,  upon  an  adverse  decision  going  back 
to  the  legislature  and  beginning  over  again ;  or  secondly  in 
rejecting  the  amendment  at  the  polls  and  going  directly  to 
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the  legislatore  for  a  new  amendment  and  another  yote  at 
the  polls. 

In  the  meantime  it  behooyes  the  bar  of  the  state  to  choose 
between  these  alternatives  and  act  as  a  body.    We  continue  to 
invite  discussion  of  any  and  all  these  amendments  to  which  the 
columns  of  Ths  Bab  will  be  freely  open  till  the  day  of  the 
election. 


Put  on  Prolmtloii. 


A  SYSTEM  of  probationary  punishments  has  been  in  yogue 
in  the  criminal  courts  of  Boston  for  some  years,  which 
seems  to  have  developed  into  an  established  order. 

Within  the  past  ten  years  about  forty  thousand  arrested  . 
persons  have  been  put  on  probation  with  excellent  results. 
It  is  thirty  years  since  the  experiment  was  first  tried  in  Boston 
under  a  volunteer  system.    In  1878  it  was  made  official ; 
thirteen  years  ago  it  was  made  mandatory.    Now  the  State  has 
seventy  probation  officers,  fifteen  of  them  in  the  city  of  Boston 
eight  in  the  Municipal  Court,  six  of  them  men  and  two  women. 
The  latter  have  charge  of  the  girls  and  women  who  are 
arrested.    They  must  be  prepared  to  give  the  judge 
information  upon  which  he  can  base  a  decision  as  to  the 
wisdom  of  placing  offenders  on  probation.    Juveniles  are  tried 
every  day  at  a  special  hour  when  adults,  except  those  directly 
interested,  are  excluded.    There  is  great  advantage  in  the 
prompt  disposition  of  children's  cases.    They  are  not  even 
placed  in  institutions,  much  less  in  jail :  but  their  cases  are 
disposed  of  at  once,  and  they  either  go  out  on  probation  or  are 
sent  to  industrial  schools.    Women  placed  on  probation  are 
visited  by  the  probation  officers  in  their  homes,  taught 
domestic  occupations,  and  advised  about  their  children. 
Thirty  per  cent  of  the  women  arrested  and  put  on  probation 
since  1896  have  never  been  re-arrested. 


Digitized  by  VjOOQIC 


68  THB  EAK 


Vokins  9mnAt  Vm^ 


YT  eeems  to  be  a  never  failing  source  of  inspiration  for  our 
P     British  brethren  of  the  Profession,  at  their  banquets  and 
after-dinner  speeches  to  poke  fun  at  the  habits  and  methods 
of  the  American  lawyer. 

They  tell  terrible  storiee^  it  is  said^  of  ''Msitors  walking 
straight  into  the  private  room  of  an  American  lawyer  without 
being  announced ;  of  the  multipUcily  of  thiagt  wUch  an 
American  lawyer  is  supposed  to  know  without  in  fact  knowing 
any  of  them  well^  how  be  may  be  called  upon  to  advise  on  a 
question  of  commercial  law>  to  condcict  acase  before  a  jury, 
to  draw  a  willy.adviBe  a  trustee  on  his  own  responsibility:,  aneat 
a  ship>in  an  admiralty  suitor  prosecute  a  foi^r;  and  then,  as 
the  most  shocking  thing  of  all,  they  tell  of  Americait  counsel 
who  are  in  the  railroad  or  construction  or  biscuit  business, 
thus  combining  the  ftmctions  of  a  general  manager  and  a 
legal  adviser.    They  excuse  the  condition  with  us  on  tha 
ground  that  it  is  simply  a  case  of  neces^ty,  as  a  general  stanii 
in  a  country  village  may  be  pardoned,  admittiiig  that  the 
division  of  labor  is  a  plant  of  slow  powth.    But  they  are  Mce 
that  the  separation  of  the  legiU  profession  into  two  branches 
is  not  a  relic  of  barbiudsm  or  a  form  of  trade  umonism,.  but  a 
result  of  the  tendency  to  division  of  labor  whudt  aooempaaiea 
a  high  state  of  development . 

THE  hospitable  spirit  of  the  Clarksburg  bar  wiil  not  be 
surpassed  by  any  bac  in  the  State  as  hosts  of  the  State 
Bar  Association.    That  bar  ia^  made  up  o£  lawyers  and 
gentlemen  'Veil  shaken  before  taken.*' 
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Is  An  Unwritten  Deolsfon  of  our  Appellate  Oonrt  OonstlUitional? 


BY  Art  VIII  sec.  6  of  the  constitation.of  West  Viiginia,  it 
is  provided: 

''When  a  judgment  or  decree  is  reversed  or  affirmed  by 
the  Supreme  Court  of  Appeals,  every  point  fairly  arising  upon 
the  record  shall  be  considered  And  decided,  and  the  reasons 
thereof  shall  be  concisedly  stated  in  writing. »  .  .  .  and  it  shall 
be  the  duty  of  the  court  to  prepare  a  syllabus  of  the  points 
concurred  in  by  three  of  the  judges.*' 

There  can  be  no  doubt  as  to  what  this  means,  except  thai 
there  may  be  no  question  in  a  given  case  as  to  what  is  a- point 
fairly  arising  upon  the  record. 

When  the  Court  determines  that-  a  point  does  fairly  arise 
upon  the  record,  it  shall  be  considered  and  decided,  and  the 
reasons  for  the  decision  shall  be  stated  in  writing 
("therefdr".) 

The  purpose  of  this- section  and  its  usefulnesr rest  on 
several  grounds.    It  demands  consideration  of  the  record  by 
each  judge,  and  enjoins  a  written  statement' of  the  reasons  fbr 
for  the  conclusions  leached. 

We  know  the  written  statement  as  the  '^opinion'',  as. 
distinguished  from  the  syllabus  which  sets  forth  i^hepointa 
adjudicated.    The  e^dlabus  must  find  its  support  in  Utte 
opinion,  and  to  prevent  a  misapprehension  aato  what'p6ints 
are  covered  by  the  opinion,  the  court  is  required  to  specify 
them,  and  not  leaver  reporter  to  gather  them  according  to 
what  he  may  think  waa  adjudicated,  as  distingicislied  from  the 
obiter  dicta. 

Decisions  thus  vendeied  are^f  binduq^witlioiity,  under 
section  4,  and  the  reasoning-of  the  Court  is  espianatory  and 
illustrative  of  the  doctrine  established. 

Now,  suppose  that  under  this  provistos,  a  judge  4issentft. 
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He  is  not  leqoiied  to  state  his  leasons,  and  if  he  does,  he  only 
makes  more  plain  what  the  majority  of  them  has  settled.  He 
may  demonstrate  that  they  are  wrong,  but  his  opinion  is 
known  to  be  against  what  the  others  have  determined.  He 
oannot  change  the  result,  which  is  found  probably  in  the  head 
note,  and  the  reasons  for  the  actual  decision  are  required  to  be 
stated  in  the  majority  opinion. 

How  can  any  one  so  read  this  organic  law  as  to  imagine 
that  the  Court  can  refuse  to  write  any  reasons? 

Suppose  we  should  find  a  case  stated,  and  then  a  mere  note 
in  the  report  (as  occurs  in  some  jurisdictions)  *Ter  curiam, 
reversed,"  or  "afltened". 

Obviously,  this  would  be  in  violation  of  the  law.    The 
losing  party  would  think  that  his  rights  had  not  been 
considered,  and  that  no  reasons  could  be  assigned  for  his 
defeat.    His  counsel  would  respectfully  tell  him  that  the 
Goxvrt  had  made  a  serious  oversight  of  duty,  that  the 
Constitution  had  guarded  his  interests  by  commanding  the 
Court  to  take  the  pains  to  be  exact,  and  to  submit  to  the 
public  in  a  permanent  record,  the  grounds  of  its  judgment, 
etc. 

But  if  a  decision  without  assigning  any  reasons  for  it,  is 
unconstitutional,  what  can  we  say  when  we  read  an  able 
opinion,  closely  argued  and  supported  by  authority,  written  by 
a  judge  who  concludes  thus — 

''It  follows  from  what  I  have  said,  in  the  thirty  preceding 
pages,  that  the  court  below  erred  in  the  application  of  the 
statute  of  limitation,  and  in  the  third  instruction  given  to  the 
Jury,  and  this  judgment  should  be  reversed — But  the  majority 
of  the  court  wholly  dissent  from  my  views  and  therefore  we 
affirm  the  judgment." 

The  reasons  given  are  not /or  the  decision,  but  all  against 
it.    The  majority  write  nothing  in  support  of  their  holding ; 
they  have  not  dug  it  out  with  pen  and  labor,  nor  weighed  all 
the  authorities,  as  probably  did  the  judge  who  wrote 
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critically,  expecting  his  work  to  pass  under  the  criticism  of 
ages  to  come.    More  than  once  a  judge  appointed  to  write 
the  views  of  an  entire  court,  Jias  come  back  to  his  brothers 
with  an  opinion  to  which  he  was  impelled  on  close  scrutiny, 
and  this  opinion  wholly  changed  the  result. 

When  we  remember  the  object  of  these  provisions,  the 
effort  to  ensure  full  consideration  of  every  point,  as  matter  of 
justice  to  the  particular  litigants,  and  as  safe  guidance  for 
future  reference — we  must  regret  when  all  these  safeguards  are 
thrown  away,  that  a  reader  of  the  opinicn  will  most  surely  be 
misled  in  looking  to  that  case  for  a  point  settled  in  the 
jurisprudence  of  the  State. 

^T  SPORT  has  been  issued  by  the  Census  Bureau  at 
▼  ^     Washington  relating  to  the  population  of  the  United 
States  as  a  whole,  including  all  outl3ring  posessions. 
The  report  is  based  upon  the  census  of  the  year  1900,  and 
brings  up  the  total  to  84,288,060.     The  items  which  make  up 
this  total  are  as  follows :     Continental  United  States,  or 
United  Stated  proper,  76,094,575;  Philippines,  6,061,380, 
being  the  estimate  of  the  statistician  to  the  Philippine 
Commissien;  Porto  Rico,  958,248;  Hawaii,  154,001;  Alaska, 
63,502;  Guam,  0,000;  American  Samoa,  9,100;  persons  in  the 
military  and  naval  service  of  the  United  States  outside  of  the 
territory  of  the  United  States  proper,  91,219. 

JI^HB  expense  incurred  in  the  trial  and  conviction  of 
I       Czolgosz,  the  assassin  of  President  McKinley,  was 

$1,799,50.    Of  this  sum  $500  was  paid  the  attorney  who 
defended  him,  $1,000  to  the  scienists  who  examined  him,  $145 
to  the  deputies  who  guarded  him,  $86  for  pictures  taken,  and 
there  is  a  bill  of  $118,50  for  the  transporting  of  Czolgosz  and 
his  guards  to  Auburn. 
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Theflohool  S^nit  Amendmcmt. 


WE  have  had  freqaent  iBqairiee  about  the  proposed 
ooDfltitational  amendmaot  relating  to  the  School  Fand ; 
but  hare  been  imable  to  find  anyooe  who  ia  disposed 
to  discQSS  it.    We  take  from  the  last  BchoolJaumal  the 
subjoined  article  by  Sapt.  Miller,  which  giree  a  very  fair 
exposition  of  the  hiatorj  of  thefnnd  and  the  effect  that  the 
adoptiop  of  the  vnendment  will  hare  upon  it : 

^'The  following  is  the  foarth  proposed  amendment  to  the 
Constitution  of  West  Virginia,  which,  if  adopted  at  the  next 
general.election  in  November  1902,  will  limit  the  school  fund 
to  one  million  dcUars. 

**The  accamnlation  of  the  School  Fund  provided  lor  in  section 
four  of  Article  XII,  oi  the  Constitution  of  this  State,  shall  cease 
upon  the  adoption  of  this  amendment,  and  all  the  money  to  the 
credit  of  said  fund  over  one  million  of  dollars,  together,  with  the 
interest  of  said  fund,  shall  be  used  for  the  support  of  the  Free 
Schools  of  this  State.    All  money  and  taxes  heretofore  paya)>le 
into  the  Treasury,  under  the  provisions  of  the  said  section  four 
to  the  credit  of  the  School  Fund,  shall  be  hereafter  paid  into  the 
Treasury  to  the  credit  of  the  general  school  fund  for  the  support 
of  the  FreeSchools  of  the  State.'' 

As  theie  seems  to  be  a  good  deal  of  misapprehension 
throughout  the  State  in  respect  to  this  fbnd,  commonly  known  as 
the  "Irreducible  School  Fund,*'  we  haye  thought  well  to  give  a 
few  facts  as  to  the  origin,  growth  and  present  condition  of  the 
fund  and  to  invite  further  brief  discussion  in  the  columns  of  the 
Journal  as  to  4;he  proposad  amendment. 

This  ftind  had  its  origin  in  the  sum  of  one  hundred  and 
twenty  thousand  dollars  which  was  a  part  of  the  Literary  Fund 
of  Virginia,  and  which  sum  was  a  portion  of  the  stock  of  banks 
located  in  that  part  of  Vixgiaia  which  became  a  part  of  the  new 
State.    From  an  examination  of  our  Constitution,  it  appean 
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thi^  the  Mmvoes  ftpom  which,  and^by  whieb^^thendd  ftmd  has 
been,  or  ini^  be,  increasedare  nine  in  nnn^er. 

Some  of  these  sources  ha^e  never  prodacedsnythiag;  others 
bat  little,  and  for  many  years  the  growth  of  the  ftind  was  yery 
slow.    Becently,  howcTer^  it  has  grown  more  rapidly.    In  1896 
the  increase  was  a  little  over  $41,000;  in  1897  it  was  $38,623;  in 
1898,  $56,631;  in  1899;  $45,319  and  in  1900,  $48,036. 

On  October  first  1901,  this  fdndhad'reachedthe  sum  of 
$1,096,118,37,  and  according  to  the  report' of  the  Anditor 
$649,500  was  invested  in  interest  bearitig  securities  %t  from  fonr 
to  eight  per  cent    If ecessarily  the  remainrder  of  this  fVind, 
$$46,616.37  must  be  reported  as  nniirrested,  and  the  impressioli 
has  gooesbtoad  that  this  bulittce  iB'ntm^it>dhctive  and  lying 
idle  in  the  State  Treasnry.    This  however,  is  net  the  case,  for, 
according  to  «  system  which  has  been  In  ^pera^a  t»  many 
years,  the  svrphis  in  the  Treasvry  is  p^aHMed  In  Stale 
Depositaries  wbemil  draws  three  pMr  cent,  and  Is  compontided 
qaarterly.    So  the  entire  fond  is  productive,  and  the  interest, 
according  to  law,  becomes  a  part  of  the  general  school  fhnd, 
which  is  distribnted  eaoh  year. 

A  strange  argument  in  favor  of  limiting  the  fhnd  is  that  there 
is  urgent  need  of  a  laiger  school  income  at  once;  that  we 
should  have  a  longer  school  term,  and  pay  better  salaries, 
rather  than  lay  np  in  stcwe  ftur  fatore  generations  that  will  be 
much  better  4ible  to  educate  themselves  than  we  are  t6day. 
On  the  other  hand  nearly  all  the  States  of  the  Union  have  a 
much  laiger  invested'ftind  than  oovs,  and  they  ore  adding  tb 
these  fhnds  in  varions  ways  from  year  to  year.    Some  Say,  ahio, 
that  if  the  principle  of  ^'laying  up  fbr  ^  rainy  day^^  is  good  for 
the  indbridual,  why  not  for  the  States  at  least  so  Ikr  as  it 
applies  ton  school  fond? 

At  this  point  in  the  discussion  it  is  proper  to  stale  that 
nnder  the  recent  Actol  the  Legislature  the  growth  of  this  fhnd 
will  not  besoTapid  ns  it  hi*  been  within  the  last  sLk  or  eight 
years;  in  fact,  the  onnaal  increase  will  probkbly  be  less  tikan 
one  third  what  it  has  been  daring  this  period*    By  the 
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provisions  of  the  new  corporation  law  revenues  derived  from  the 
tax  on  the  incomes  of  corporations  go  into  the  State  fand  and 
not  into  the  School  Fand  as  heretofore. 

IT  is  not  likely  says  Van  Duke,  that  rich  men,  by  virtue  of 
their  riches  will  ever  become  the  ruling  class  in  this 
country,  in  the  open.    The  natural  operatioa  of  jealousy 
and  envy  will  take  care  of  that.    The  possession  of  a  large 
estate,  in  the  eyes  of  those  who  do  not  consider  how  it  was 
acquired  nor  how  it  issued,  will  always  be  a  cause  of  suspicion 
often,  as  in  the  case  of  Washington,  most  ungenerous  and 
unjust.    But  that  rich  men  should  endeavor  to  control 
legislation,  local  and  National,  in  their  own  interest,  and  to 
secure  influence  and  thus  to  become  a  ruling  class  in  secret, 
is  more  than  likely.    It  is  natural.    It  is  a  f aot. 

A  Pertinent  Parable. 


Hear  a  parable  of  the  machine,  the  money  bag,  the  mouth, 
and  the  hoe.    The  man  with  the  machine  persuaded  the  man 
with  the  hoe  to  vote  precisely  as  he  told  him,  and  thus  made 
himself  of  much  value  as  a  commodity  of  barter  or  an 
instrument  of  assessment,    The  man  with  the  money-bag, 
desiring  protection  or  power,  went  into  the  market  place  and 
found  there  the  man  with  the  machine,  whereupon  these  two 
discovered  a  community  of  interest    This  worked  well  until 
the  man  with  the  hoe  grew  suspicious  that  his  part  m  the 
transaction,  while  the  most  important,  was  the  least  profitable. 
Then  appeared  the  man  frith  the  mouth,  promising  to  wind  up 
the  concern,  distribute  the  assets,  and  alter  the  laws  of  nature  so 
far  as  necessary  to  effeet  a  universal  exchange  of  hoes  for 
money  bags.    This  programme  was  not  fully  carried  out    But 
the  machine  was  put  temporarily  out  of  repair;  the  money-bag 
was  sent  abroad  for  its  health;  the  mouth  had  an  opportunity  to 
explain  some  of  its  promises  and  retract  the  rest;  and  the  hoe 
having  marched  in  several  processions  and  gained  much 
experience,  went  on  hoeing  as  before. 
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The '^Jvdioui 


ToThs  Bab: 

At  the  last  seBsion  of  the  Legislature  the  following 
ameudment  was  proposed  to  the  Coustitation  of  the  State, 
which  is  to  be  voted  on  for  ratification  or  rejection  at  the  next 
election : 

"Section  two  of  Article  VIII  to  be  amended  bo  as  to  read  as 
follows : 

"Sec.  2    The  supreme  court  of  appeals  shall  consist  of  five 
judges.    Those  judges  in  ofBce  when  this  amendment  takes 
effect  shall  continue  in  office  until  their  terms  shall  expire, 
and  the  legislature  shall  provide  for  the  election  of  an 
additional  judge  of  said  court  at  the  next  general  election, 
whose  term  shall  begin  on  the  first  day  of  January,  one 
thousand  nine  hundred  and  five,  and  tuie  governor  shall,  as 
for  a  vacancy,  appoint  a  judge  of  said  comrt  to  hold  office 
until  the  first  day  of  January,  one  thousand  nine  hundred  and 
five.    The  judges  of  the  supreme  court  of  appeals  and  of  the 
circuit  courts  shall  receive  such  salaries  as  shall  be  fixed  by 
law,  for  those  now  in  or  those  hereafter  to  come  into  office." 

Just  who  is  responsible  for  the  phraseogy  of  this 
amendment  is  not  generally  known.    It  is  apparently 
without  parentage ;  and  the  legislature  solemnly  gives  it  a 
name  by  enacting  that  it  shall  be  known  as  "Judicial 
Amendment." 

What  are  the  objects  sought  to  be  accomplished  by  this 
amendment? 

1.  To  increase  the  number  of  the  judges  of  the  supreme 
court  from  four  to  five. 

2.  To  enable  the  legislature  to  increase  the  salaries  of  the 
judges  of  both  the  supreme  court  and  the  circuit  courts. 

Will  this  proposed  amendment,  if  adopted,  achieve  the  ends 

for  which  it  is  designed? 

The  section  which  it  proposes  to  amend  now  reads  as  follows: 

2.    The  supreme  court  of  appeals  snail  consist  of  four  judges 
any  three  of  whom  shall  be  a  quorum  for  the  transaction  of 
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bosiDttes.    They  Bball  be  elected  bj  the  Totera  of  the  State  and 
hold  their  office  for  the  term  of  twelve  rears,  uulees  sooner 
removed  in  the  manner  pieeeribed  by'ttiia  constitution,  except 
that  the  judges  in  office  when  tbis^article  takes  effect  shall 
remain  therein  until  the  expiration  of  their  present  .term  of 


The  ameQdmwt  is.  a  substitnta  foe  the  whole  of  section  two 
of  ijrticle:Vm.    Three.essential  piovisions  of  the  section  as*. 
it  now  stands  are  omitted  from  the  amendment. 

1,  T^atrtheiif4fl#s<Mattb#  6{«:te(2^  th&9cief$.ofth&St(Ue. 
Is  it  intended  that  the  Governor  shall  appoint  them?    Section 
8,  Article  VII,  says:  ''The  governor  shall  nominate,  and  by 
and  with  the  advice,  and  consent,  of  the  senate^  *  *  appoint 
all  officers*  *  *  whose  appointment  ^or  eleetien.  ianoi 
otherwise  provided  for."    This  amendment  omits  the 
provision  requiriog  the  election  of  judges  by  the  people. 
Unlesfr  thelegislatorerby  law  makes,  the  requirement  their 
appointment  seems  to  vest  in  the  Qovemor. 

2.  It  further  omits  the  provision  that  the  judge9  ihaU  hold 
their  office$  Jor  twelvj^.y€Qr8.    The  po weri  to  prescribe  the  length, 
of  term  must  .tb^nbe^in  tbe-legislature*    Waa.it  thft  intention 
of  the  unknown 4rangbtamaa of  this  amendment. to  leave 

the  leqgtb  of.  term,  io:  abeyaooe  snbj^.to  legislative 
regulation? 

8.    It  further  omits  the  provision,  which  is  one  of  the 
safeguaiidsr  to  an  independent  judiciary,  that  Vti».juig^  shall 
hold  hi$  office  during  hie  term  "unZeM  sooner  removed  inrthe 
manners-prescribed  by'  tbis^CanstiMion/*    Is  at .  tiieantention  of 
this  fatherless  amendment  to  leave  the  judges  of  the^upreme 
cou^jb to.belegiaUteji/ontoloffioeiaA.thft  whimKxr^oapiioe  of 
the  legislatura? 

It>)im,haiAly  bectbatftb^^omissioA  of  tha  tbree^olMisesiabeve 
named  was  accidental  and  due  to  an  oversi^t;.  Why  were 
they,  omitted?    Is  it  the  intention  then,  reading,  all.the 
ommieeiopi.tqiptb^f  tbatvthe.gavernor  shall  a^y^int.  the 
judges?    TJiaiitbey  shall J]loUx>ffioe  ioi;lifey  or-dwring  good. 
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behavior,  or  merely  at  the  pleasure  of  the  Governor?    And 
finltlly,  that  if  unwilling  to  do  the  behesti  of  the  party  that 
may  happen  to  be  in  power  they  may  be  removed  by  a  mere 
act  of  the  legislature  terminating  their  terms,  without  the 
process  of  impeachment?    It  is  doubtless  true  that  better 
judges  could  be  secured  through  the  appointment  of  the 
Governor,  with  the  approval  of  the  Senate,  for  a  long  term  or  a 
life  term,  than  by  election.    But  their  tenure  of  office  ought  to 
be  secure  against  interruption  by  mere  act  of  the  legislature. 

Will  the  amendment  propose,d  enable  the  legislature  to 
increase  the  salaries  of  the  judges  of  the  circuit  courts  and  of 
the  supreme  court?    The  "Judicial  Amendment"  does  not 
pretend  to  repel  section  16  of  Article  VIII.    It  merely  comes 
in  conflict  with  it.    Section  two  will  stand  as  amended,  if  the 
"Judicial  Amendment"  is  adopted,  and  section  16  will  likewise 
stand.    Both  sections  must  be  read  and  construed  so  as  to  give 
effect  to  both,  if  such  reading  and  construction  are  possible. 
Section  16  in  part  reads  as  follows :  'The  salary  of  a  judge  of 
the  supreme  court  of  appeals  shall  be  two  thousand  two 
hundred  dollars  per  annum,  and  that  of  a  judge  of  the  circuit 
court  shall  be  one  thousand  and  eight  hundred  dollars  per 
annum."    The  part  of  the  amendment  which  we  understand 
was  intended  to  modify  this  provision  is  contained  in  the  last 
sentence  thereof,  which  is  as  follows :  "The  judges  of  the 
supreme  court  of  appeals  and  of  the  circuit  courts  shall  receive 
such  salaries  as  may  be  fixed  by  law,  for  those  now  in  or  those 
hereafter  to  come  into  office."    Now  if  both  of  these  provisions 
are  to  stand,  and  are  to  be  construed  so  as  to  give  to  both  of 
them  harmonious  interpretation,  what  will  be  the  result?    It  is 
not  pretended  that  any  part  of  section  16  is  repealed.    Are  not 
the  salaries  of  the  judges  now  in  office  as  w^l  as  those  to  come 
into  into  office  fixed  by  law.  and  that  law  the  law  of  the 
Constitution  as  expressed  in  section  16  of  Article  VIII?    The 
amendment  merely  says  that  the  judges  shall  receive  such 
salaries  as  shall  be  fixed  by  law.    Under  this  view  and 
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interpretetion  there  is  no  irreoonoiUble  ooofliot  between  the 
two  eectione.    Th^  Me  in  perfect  harmony.    Perhape  the  nee 
of  the  word  ''law^  instead  of  ""legislatore"  is  unfortunate  for 
the  amendment    If  the  amendment  had  said  that  the  salaries 
mi|^t  be  fixed  by  the  UgUUMtmre^  the  oonflict  between  section  16 
and  section  2  as  amended  would  be  irreconcilable,  and  the 
repeal  of  so  much  of  section  16  as  is  in  conflict  with  it  might 
be  claimed.  B.  E.  Fast. 

Morgantown,  W.  Va. 

A  Fmimied  prophcoj  AlMmt  lifnoota. 

In  the  Presidential  campaign  of  1866  the  Democrats  in  the  West 
made  an  effectlTe  point  by  oootrastiog  Mr.  Buchaoao's  long  public 
career  as  a  Senator,  Secretary  of  State,  and  Minister  to  Bogland  with 
General  Fremont's  limited  experience,  consisting  of  a  serrice  of 
twenty-one  days  In  the  United  States  Senate. 

In  the  great  campalgo  of  1860  they  tried  the  same  tactics,  which 
had  proved  so  saooeBSf ul,  to  disparage  Mr.  Lincoln .  He  had  served 
bat  a  single  term  In  Congress,  while  Senator  Dooglas  had  for  many 
years  enjoyed  a  national  reputation. 

This  point  was  urged  In  a  heated  discussion,  overheard,  between 
an  ardent  supporter  of  Senator  Douglas  and  a  German  voter  who 
favored  Mr.  Lincoln.    The  former  finally  thought  to  overwhelm  his 
opponent  by  saying: 

**Who  Is  this  Lincoln,  anyhow?    Nobody  ever  heard  of  him  until 
Senator  Douglas  brought  him  Into  notice  by  holding  Joint  debates 
with  him.    Senator  Douglas,  on  the  other  hand.  Is  a  great  statesman. 
Why  be  has  had  his  eye  on  the  Presidential  chair  for  the  last  ten 
years." 

'*yot  is  dot  you  say?"  was  the  reply.    '*You  say  Meester  Douglas 
have  had  his  eye  on  the  Presidential  chair  for  ten  years?" 

«<Yes,  that  Is  Just  what  I  said." 

**yell,  you  shoost  tell  Meester  Douglas  eef  he  Iceep  bees  eye  on  dat 
chair  shoost  a  leedle  vile  longer,  he  vlli  see  old  Abe  Lincoln  sitting 
down  in  It " 

That  closed  the  debate,  amid  a  roar  of  laughter  from  the  bystand  e 
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Bthios  of  BnuM— An  Apolofcj. 


Mr.  Bdltor  of  Tmi  Bab: 

Your  January  number  publishes  a  Oode  of  Btbics  to  be  reported  to 
the  next  meeting  of  the  Bar  Association;  and  a  nice  time  will  some 
attorneys  have  working  in  such  lines. 

Take  No.  16  and  17  on  page  38»  about  Indirect  advertisements,  and 
newspaper  articles— I  wonder  how  you  expect  to  get  business  or  to 
reach  courts  and  Juries  by  underhand  and  cunning  wi^s,  if  you 
cannot  get  free  use  of  newspapers.    Tour  idea  is  wrong.    We  are  not 
in  this  business  for  amusement  or  reputation,  and  the  lawyers  have 
as  much  right  to  advertise  and  **get  there"  as  other  people. 

The  men  who  make  fortunes  in  other  trades  or  pursuits  dependent 
on  patronage  of  the  public,  thrive  mainly  by  Just  the  things  this 
pretty  code  condemns.    Take  **Peruna",  and  hair  restorers 
and  ointments  for  itch  and  Itching,  and  soaps,  and  the 
loathsome  mixtures  for  worse  complaints — they  get  into  all 
corners  of  the  papers,  and  big  pi^^  is  given  for  the  chance  of  winning 
customers.    Don't  you  know  that  what  sells  the  truck  is  the  ink,  and 
the  men  who  get  It  up  could  not  reap  a  harvest  of  wealth  if  there  was 
no  money  in  it?    **Take  Kidney-oids."  Ton  read  aloud  to  a  lady  some 
pretty  story,  that  looks  all  right,  and  is  really  interesting,  when  all  of 
a  sudden  you  run  onto  something  that  you  cannot  mention  hardly  to 
anybody,  leastwise  to  a  woman;  and  then  yon  see  that  some  smart 
fellow  has  been  hired  to  write  a  sly  puff  for  the  drug,  and  it  gets  into 
your  mind  in  spite  of  your  disgust.    It  Is  more  than  likely,  too,  that 
when  you  throw  the  paper  down  she  will  pick  it  up  to  see  what  was 
the  matter.    That  makes  two  people  who  find  what  they  never 
thought  of  before,  and  if  they  are  simple  as  most  folks  are,  they  may 
send  for  this  thing,  if  they  get  the  symptoms. 

Now  the  reader  may  not  like  the  nastiness  of  this,  but  he  will  like- 
ly remember  the  name  and  what  it  is  said  to  be  good  for,  and  even  if 
he  pities  the  compounder  of  filth,  the  latter  don't  care  if  he  is  called 
on  and  paid  when  the  trouble  comes;  and  so,  the  advertiser  makes  his 
point  and  money, — ^that's  the  thing. 
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Deceot  doctors  doo't  stoop  to  that  way  of  pushiog  themselves,  and 
niaoy  of  them  stay  poor  aod  respected,  who  could  be  rich,  if  they 
coald  ooce  get  od  to  telling  the  ailmeots  aod  cares  of  the  people  that 
coQsalt  them.     Many  a  quack  doctor,  who  advertises  big  makes  more 
money  than  a  real  gentleman  in  the  medical  profession,  who  is  not 
cute  enough  to  toot  himself.     Just  think  how  easy  and  cheaply  a 
physician  who  has  the  confldence  of  a  cummuniCy,  could  keep  his 
name  before  the  public.     He  knows  lots  of  things  that  neighbors 
would  delight  to  understand,  of  things  past,  present  and  to  come; 
and  Just  a  little  account  from  time  to  time  of  wbo  has  pains  and 
where,  and  sbort  articles  on  deformities  and  mishaps,  with 
exaggerated  estimates  of  his  own  abilities  and  a  skillful  puff  of  the 
doci;(jr,  would  give  the  public  piles  of  gossip,  and  bring  him  into 
widening  fame. 

You  think  an  honorable  man  would  not  do  this  for  practice  and  money 
and  that  be  would  hurt  the  feelings  of  the  people  whose  coofldence 
he  betrays;  but  there  is  where  be  misses  his  chance,  and  it  is  a  better 
chance  than  the  itch  man,  who  has  to  pay  fur  the  use  of  columns 
which  a  lazy  reporter  may  be  glad  to  fill  free  for  a  home  professional 
man. 

It  is  heap  more  so  when  we  come  to  lawyers.    They  have  the  most 
interesting  business  of  every  community.    The  papers  want  to  treat 
them  well,  to  get  the  legal  advertisements  etc.,  aod  they  do  so  much 
writing  that  they  are  bandy  in  presenting  a  subject.    They  can  fix 
a  fairy  tale  to  beat  Simmon's  Regulator  a  romance  in  real  life — 
drawing  names  of  modest  women  or  distressed  parents,  and  the 
category  of  human  weakness  and  woe  into  a  long-spun  advertisement 
of  the  lawyer. 

Mrs.  Flaherty  has  a  vicious  cow,  and  a  neighbor  a  deficient  pig 
style,  and  a  blind  boy  has  a  damage  suit  any  of  these  themes  can  be 
worked  up,  and  the  slick  lawyer  can  be  made  the  hero  of  a  drama, 
and  a  miracle  of  learning,  by  an  adroit  insertion  of.his  name  almost 
anywhere.     His  name  is  not  signed,  because  that  would  give  the 
thing  away;  but,  Mr.  Editor,  we  should  glory  in  such  a  man,  because 
he  fools  people,  sponges  on  the  press,  uses  his  opportunities,  gets  a 
boost,  and  in  the  way  of  noteriety  he  excels  men  of  self-respect. 

Your  code  also  makes  a  hit  at  articles  written  to  influence 
proceedings  in  court,  but  you  must  not  cut  us  off  from  this  insidious 
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means  of  advaotage.     You  want  to  get  solid  with  the  Judge,  or  make 
people  think  you  are.     A  good  stiff  fulsome  eulogy  on  a  Judge  warms 
his  heart  and  sinks  into  his  memory;  and  if  he  is  too  vain  to  he 
nauseated,  he  is  more  apt  to  favor  the  man  who  flatters  him  in 
public  print,  than  one  who  squirts  such  secretions  into  his  naked  ear. 
I  calculate  that  a  Judge  holds  his  Job  by  bis  popularity  and  you  must 
work  on  that.     You  cannot  tell  him  from  the  bar,  or  in  a  brief,   what 
others  will  think  of  a  decision,  and  he  will  smell  something  if  you 
put  ii  at  him  privately,  but  if  he  reads  the  same  thing  in  a  paper  as 
coming  from  some  other  source,  you  may  catch  him,  unbeknownst. 

The  same  idea  applies  to  the  Jury — only  you  must  be  more  careful 
so  as  not  to  get  Jailed  for  contempt,  and  in  all  cases  you  must  use 
artful  language,  according  to  the  matter  in  hand. 

If  you  can  make  the  public  think  that  you  are  doing  a  big  business, 
and  h'ive  a  stand  in  with  the  court,  and  if  you  can  then  get  a  pull  on 
the  court  and  Jury  through  the  press,  you  have  a  long  lead  ahead  of 
the  **old-timers"  who  have  too  much  character  to  adopt  the  schemes 
of  shysters — and  above  all,  it  costs  you  nothing  in  money — the 
publishers  pay  all  that. 

Don't  you  think,  that  when  the  newspapers  afford  us  this  free  road 
to  vulgarity  and  profit,  you  should  oppose  any  rules  that  wonld  block 
the  course? 

There  is  no  money  Id  writing  for  the  Bar.    It  is  read  by  very  few 
who  admire  fakirs,  and  it  offers  no  show  to  push  my  business,  so  Just 
please  don't  try  to  interfere  without  enterprise;  and  I  take  leave  of 
you,  with  the  request  that  you  do  not  publish  my  full  name,  because 
this  is  an  instance  where  it  would  not  pay  to  sign  it. 

«*Eli." 

**Mummy,"  said  a  small  girl — mummy,  dear,  I  do  wish  I  might 
give  some  money  for  poor  children's  dinners." 

**So  you  may,  darling." 

**But,  mummy,  I  haven't  any  money." 

••Well,  darling,  if  you  like  to  go  without  sugar  I  will  give  you  the 
money  instead,  and  then  you  will  have  some." 

**Must  it  be  sugar,  mummy?" 

•*Why  no  darling.     What  would  you  like  to  do  without?" 

''How  would  soap  do,  mummy?"  exclaimed  the  small  maiden  in 
triumph. — ^Ez. 
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Can  a  will  bo  TTpewrltten. 


ToThxBab, 

Uader  our  Oode,  Chapter  77  sectlOD  3  <*do  will  shall  he  valid  noless 
it  he  iQ  writlog  and  signed  ....  aod  moreover  unless  it  he  wholly 
written  hy  the  testator  the  signature  shall  he  made  or  the  will 
acknowledged  hy  him  in  the  presence  of  at  least  two  competent 
witnesses. 

As  a  general  principle  writing  includes  printing.    Pa«e  on  Wills, 
sec.  159.     Henshaw  v.  Foster,  9  Pick.  312. 

All  contracts  which  are  required  to  he  in  writing  under  the 
statute  of  frauds,  and  all  deeds  which  are  required  to  he  in  writing, 
are  no  douht  good  when  typewritten.     Before  the  time  of  the 
typewritten  policies  of  insurance,  hills  of  lading,  honds,  notes,  checks 
and  drafts,  deeds,  and  other  instruments  were  often  on  printed 
forms,  and  never  seemed  to  have  been  rejected  or  questioned  hy  tho 
courts  as  proper  compliance  with  '^writing"  where  required,  and  as 
constituting  written  instruments.    The  late  authorities  si^  that  the 
only  branch  of  business  or  of  communication  at  this  day  which  does 
not  recognize  typewriting,  is  the  diplomatic  service  and  the 
correspondence  and  treaties  between  nations.    But  under  our  statute 
it  is  perfectly  plain  that  the  statute  contemplated  manuscript, 
because  It  provides  that  unless  the  will  *4s  written  by  the  testator"  it 
shall  require  witnesses,  etc.    That  does  not  mean  that  a  paper  could 
be  written  in  the  form  of  a  will  by  a  typewriter  and  the  name  of  an 
individual  signed  to  it  m  type,  and  then  that  the  paper  could  he 
probated  as  a  will  by  proving  that  the  proposed  testator  was  seen  to 
have  pecked  it  off  on  a  machine.    Our  statute  contemplated  that  the 
will  should  he  so  written  that  the  character  of  the  writing  would 
indicate  its  authorship,  and  show  whether  or  not  it  was  in  the 
handwriting  of  the  person  who  signed  it.    The  handwriting  being 
Just  as  much  a  thing  to  he  considered  as  the  signature  affixed. 

It  is  the  opinion  of  the  writer  that  a  typewritten  will  is  valid 
under  the  laws  of  West  Virginia  when  properly  executed  and 
witnessed,  and  that  while  a  holograph  Will  can  only  he  in  the 
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haodwritlog  of  a  testator  yet  type  writiog  will  satisfy  the  statute  as 
to  aoy  will  which  has  been  daly  witnessed;  Oan  aoy  one  cite  a  West 
Yirgioia  case  oo  the  question? 

••X.  Y.  z.*» 

Mr.  Evarta'  most  conapicnous,  perhaps  sole,  title  to  fame  is, 
that  he  was  a  great  lawyer  and  brilliant  advocate.    As  snch,  he 
shone  in  the  impeachment  case  against  President  Johnson  and  in 
the  proceedings  before  the  Geneva  TribunaL    And  as  a 
lawyer,  he  arged  before  the  Electoral  Commission,  that  Mr. 
Hayes  had  a  better  title  to  the  Presidency  than  Mr.  Tilden. 
From  his  youth  up  his  training  had  qualified  him  for  forensic 
efforts,  his  study  of  legal  principles  was  profound,  his 
acquaintance  with  literature  was  wide,  his  ideas  of  professional 
ethics  were  exalted.    He  held  great  National  offices,  but  his 
title  to  them  was  rather  as  lawyer  than  stateman. 

Although  of  only  medium  height  and  of  spare  frame,  he 
nevertheless  presented  a  striking  figure.    His  carriage  was  erect, 
his  head  well  poised  and  conscious  power  was  written  in  his  face. 
His  was  11  head  worthy  of  the  sculptor's  art,  with  the  lofty  brow, 
the  brilliant  eyes,  the  long  intellectual  nose,  the  short  but  firm 
chin.    A  full  length  portrait  in  oil  of  Mr.  Evarts  may  be 
seen  at  the  New  York  City  Bar  Association,  and  it  shows  his 
impressive  features  to  advantage.    Painted  or  sculptured,  the 
head  is  distinctively  an  intellectual  head,  and  the  dominion  of 
mind  was  written  so  plainly  all  over  his  features  as  to  impress 
even  the  most  casual  observer. — Ex. 

One  d$y  the  Sligo  people  say  a  man  from  Boughley  O'Byme  was 
tried  in  Sligo  for  breaking  a  skull  in  a  row,  and  made  the  defense, 
not  unknown  in  Ireland,  that  some  heads  are  so  thin  you  cannot  be 
responsible  for  them.    Having  turned  with  a  look  of  contempt 
towards  the  prosecutor  he  cried:    <*That  little  fellow's  skull,  if  ye 
were  to  hit  it,  would  crush  like  an  egg-shell,"  he  beamed  on  the  Judge 
and  said:    **But  a  man  might  whallop  aw$y  at  your  head  for  a 
fortnight."— From  The  Celtic  Twilight,  by  W.  B.  Teats. 
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Teatifled  to  what  he  Said  to  Himself. 

Bepreseatative  Wellep,  a  Kansas  legislator,  is  probably  the  only 
man  la  the  world  who  has  been  allowed  by  a  court  of  inquiry  to  testify 
regarding  what  he  said  to  himself 

In  1895  a  committee  was  appointed  by  the  Kansas  legislature  to 
investigate  the  alleged  bribery  of  certain  members  in  connection  with 
a  defeated  railroad  bill.    Mr.  Weilep  was  the  first  witness  called  by 
the  prosecution.     In  the  course  of  his  testimony  he  told  of  seeing 

Bepresentative  M late  one  night  coming  down  a  hotel  stairs. 

"I  said  to  myself,"  continued  Weilep,  but  a  member  of  the  defense 
had  Jumped  to  his  feet. 

'*Ho1d  onl"  ho  shouted,  *'you  can't  testify  about  what  you  said  to 
yourselfl" 

The  prosecutor  retorted  hotly  that  there  was  no  law  to  prohibit  Mr. 
Weilep  from  so  testifying. 

Both  serious  and  ludicrous  was  the  argument  that  ensued.    A 
majority  of  the  committee  finally  concurred  In  the  chairman's 
decision,  that  the  witness  had  a  right  to  tell  what  he  said  to  himself. 

**I  said  to  myself,"  seriously  proceeded  Weilep,  *'that  M had 

been  up  to  Billy  Carter's  room  to  get  his  pay." 

The  testimony  was  recorded  and  made  a  part  of  the  official  record 
of  the  Kansas  house. 

Soon  after  Daniel  Webster  came  to  the  bar,  he  was  retained  in  a 
suit  between  two  neighbors.    It  seemed  that  they  had  got  to 
loggerheads  about  a  disputed  line,  out  of  which  had  grown  trespass 
suits  and  all  sorts  of  controversies,  and  that  the  more  malicious  and 
artful  of  the  two  had  so  piled  the  other  with  law  In  one  shape  or 
another,  that  he  had  nearly  ruined  him.    The  latter  at  last  became 
aroused,  and  brought  an  action  against  the  other  for  malicious 
prosecution  and  retained  Mr.  Webster  to  manage  It.    On  the  trial 
proof  of  malice  was  clear  and  convincing,  and  It  was  evident  that  the 
day  of  reckoning  had  at  last  come.    In  summing  up  for  the  plaintiff, 
Mr.  Webster  after  making  a  strong  argument  against  the  defendant, 
showing  that  he  had  again  and  again  instituted  suits  against  his 
client,  merely  to  perplex  and  annoy  him,  closed  as  follows:     <*In  a 
word,  gentlemen,  I  do  not  see  how  I  can  better  conclude  than  In  the 
words  of  the  good  old  psalm."    Then  looking  at  the  Jury  but 
pointing  to  the  defendant,  he  repeated  from  his  favorite  authors, 
Sternhold  and  Hopkins: 

He  digged  a  pit,  he  digged  it  deep, 

He  digged  it  for  his  brother. 

By  his  great  sin,  he  did  fall  in 

The  pit  he  digged  for  t'other. 
And  so  it  proved.    The  verdict  was  heavy  against  the  <*dlgger." 
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IxMklnff  Baokward. 


One  hundred  years  ago  a  man  coold  not  take  a  ride  on  a 
steam  tx>at. 

He  could  not  go  from  Washington  to  New  York  in  a  few  hours. 

He  had  never  seen  an  electric  light  or  dreamed  of  an  electric  car 

He  could  not  send  a  telegram. 

He  could  not  talk  through  the  telephone,  and  he  had  never  heard 
of  the  ••hello"  girl. 

He  could  not  ride  a  bicycle. 

He  could  not  call  in  a  stenographer  and  dictate  a  letter. 

He  had  never  received  a  typewritten  communication. 

He  had  never  heard  of  the  germ  theory  or  worried  over  bacilli  and 
bacteria. 

He  never  looked  pleasant  before  a  photographer  or  had  his 
picture  taken. 

He  had  never  heard  a  phonograph  talk  or  saw  a  kinetoscope  turn 
out  a  prize  fight. 

He  never  saw  through  a  Webster's  Unabridged  Dictionary  with  the 
aid  of  u  Roentgen  ray. 

He  had  neven  taken  a  ride  in  an  elevator. 

He  had  never  imagined  such  a  thing  as  a  typesetting  machine  or  a 
typewriter. 

He  had  never  used  anything  but  a  wooden  plow. 

He  had  never  seen  his  wife  using  a  sewing  machine. 

He  had  never  struck  a  match  on  his  pants  or  anything  else. 

He  couldn't  take  an  ansBSthetic  and  have  his  leg  cut  off  without 
feeling  it. 

He  had  never  purchased  a  ten  cent  magazine  which  would  have 
been  regarded  as  a  miracle  of  art. 

He  could  not  buy  a  paper  for  a  cent  and  learn  everything  that  had 
happened  the  day  before  all  over  the  world. 

He  had  never  seen  a  McOormack  reaper  or  a  self-binding 
harvester. 

He  had  never  crossed  an  iron  bridge. 

In  short  there  were  several  things  that  he  could  not  do  and  several 
things  he  did  not  know. 
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Hie  MeetiBK* 


THB  outlook  for  a  profitable  and  entertaining  meeting  of 
the  State  Bar  Aseociationy  at  Clarksburg,  is  exceedingly 
flattering. 
The  Secretary  reports  that  the  indications  for  a  large 
attendance  are  good ;  the  program  is  one  of  the  best;  the 
papers  will  interest  every  lawyer ;  the  two  addresses  will  be 
delivered  by  two  eminent  members  of  the  Profession,  the  one 
a  leading  lawyer  in  this  State,  and  the  other  the  leader  of  the 
bar  in  Pittsburg.    It  goes  without  saying  that  as  guests  of  the 
Clarksburg  bar  the  social  features  will  be  unsurpassed  in  the 
history  of  the  Association.    These  annual  meetings  are 
becoming  more  attractive  every  year,  and  it  will  only  be  the 
natural  course  of  things  that  make  the  coming  meeting  the 
beet  of  all.    The  following  is  the  progrom  in  detail : 
SBVENTBENTH  ANNUAL  MBETZNG 

OF  THB 

WEST  yiBGJNIA  BAB  ASSOCIATION 
At  Culrksbubo, 
February  12th  and  13th,  19Q2. 

PBOGRAH. 

FIRST  DAT— FEBBUABT  12. 
2:00  P.  IL — ^Annual  Address  of  President       -        -       John  Bassell. 
Beport  of  Committee  on  Admissions  and  Blection  of  Members. 
Beport  of  Secretaiy. 
Beport  of  Treasurer. 
Beport  of  Standing  Committees  as  follows: 

Bzecutlye  ConnciL 

On  Judicial  Administration  and  Legal  Beform. 

On  Legal  Education. 

On  Grleyanoes. 

On  Legal  Biography. 
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PBOGRAM  OONTINVSD. 


3:30  P.  M.— Pftper,  by  Hod  Jobo  A.  Campbell,  0t  New  Ouniberlaiid« 
Subject— **Tbe  Proper  Method  of  NomlDatiog  Caodidates  for 
Judicial  Offices,  and  the  Salaries  to  be  paid  Judgea." 

8H)0  p.  M. — AoDoal  Address  by  Hod  David  T.  WatsoD,  Pittsburg,  Pa. 
Subject  to  be  Aooounoed  Later. 


SBOOND  DAY— FEBRUARY  13. 

9:00  ▲.  M. — ^Paper        -  Edgar  B.  Stewart-,  of  Morgaotown, 

Subject— 'The  Torreus  System." 

Paper,        .       .       ^         -        -       -       Z.  T.  Yiosou,  HuntiDgtoUi 
Subject— **The  Decisions  of  tbe  Supreme  Court  Relatlog  to 
Our  Newly  Acquired  Territories." 

2:00  p.  M. — ^Nomination  of  Officers. 

Appointment  of  Standing  Committees. 

Miscellaneous  Business. 

Election  of  Officers. 

Election  of  Delegates  to  American  Association. 

8:00  p.  x. — Banquet. 


TOPICS  FOB  DISCUSSIOK 

1.  Tbe  Constitutional  Amendments  Proposed  by  tbe  Legislature  of 

1901,  and  the  Duty  of   tbe  Association,  Collectlyely  and 
Individually  In  Relation  Thereta 

2.  The  Report  of  the  Special  Committee  on  a  Code  of  Ethics. 

3.  The  Admission  of  Attorneys  from  Other  States  to  Practice  in 

this  State  upon  their  Foreign  License  Alone. 

4.  The  Recent  Statutory  Changes  in  the  Action  of  Assumpsit — their 

Wisdom  and  Expediency. 

5.  The  Advisability  or  expediency  of  Adopting  a  Minimum  Schedule 

of.  Fees. 

6.  A  Majority  Verdict  in  Civil  Cases. 

7.  The  Taking  of  Chancery  Evidence  in  Open  Court 

8.  The  Formation  of  Local  Bar  Associations  in  Connection  with  the 

State  Association. 

(Any  of  the  above  topics  may  be  called  up  at  any  time  when  the 
Association  is  not  otherwise  occupied  by  the  regular  program.) 
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Blind  Ck>ii0erTaUmi  In  Admlnlsterlnff  Criminal  Ijaw. 


T 1 NDER  this  beading  the  New  York  Law  Joomal  oriticises 

w     the  West  Virginia  Court  of  Appeals  in  rather  drastic 

style,  for  its  ruling  in  a  recent  case. 

The  Journal  says : 

The  decision  of  the  Supreme  Court  of  West  Virginia  in 
State  V.  Sheppard  (89  S.  E.,  676)  illustrates  the  blind 
conservatism  with  which  the  criminal  law  is  still  administered 
in  some  jurisdictions.    On  the  trial  of  the  defendant  for  a 
felony,  before  his  entrance  into  court  a  witness  has  been 
asked  her  name  and  that  of  her  husband.    The  prisoner's 
absence  was  then  noticed  and  he  was  brought  into  court  and 
the  same  answers  were  given.    The  appellate  court  had  the 
hardihood  to  bold  that  the  taking  of  such  testimony  in  the 
prisoner's  absence  amounted  to  reversible  error.    This  is  the 
most  barrenly  technical,  the  most  absurd  decision  that  has 
come  to  our  notice  for  a  long  pisriod. 

The  Journal  is  generally  conservative  in  tone  and  judicial  in 
the  use  of  language,  but  the  above  criticism  strikes  us  as  a 
radical  departure  from  its  usual  calm  and  considerate  spirit. 

It  may  be  that  the  case  presents  an  extremely  technical 
adherence  to  the  requirement  that  the  defendant  in  a  criminal 
trial  has  a  right  to  be  confronted  with  the  witnesses  against 
him.    The  omission  in  this  instance  was,  it  must  be 
admitted,  merely  formal  and  inconsequential,  and  was 
attempted  to  be  cured  by  repeating  the  questions  and  answers 
that  were  made  in  the  defendant's  absence.    But,  nevertheless, 
the  rights  of  the  defendant  had  been  violated  by  beginning 
the  examination  while  he  was  absent.    If  the  court  had 
liberty  to  curtail  his  privilege  in  any  degree  or  to  any  extent 
who  is  to  determine  the  scope  and  extent  of  the  court's 
discretion  in  this  regard?    The  law  does  not  give  the  court 
any  discretion.    It  is  not  a  matter  that  is  submitted  to  the 
discretion  of  the  court  at  all.    The  law  is  positive  and  inelastic. 
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If  it  is  violated  in  any  degree  the  rights  and  protection  of  the 
defendant  have  been  violated  in  that  degree.     The  law  has 
been  broken  and  the  question  of  degree  is  not  in  it. 

The  danger  in  such  cases  is  in  first  opening  the  gate.     The 
court  of  Appeals  in  this  case  doubtless,  did  not  regard  the 
technical  curtailment  of  the  defendant's  rights  as  prejudicial 
to  his  case,  but  the  decision  was  based  upon  the  necessity  of 
adhering  to  the  positive  law,  and  the  danger  of  a  disastrous 
precedent  in  the  court  assuming  to  ignore  or  assume  the 
prerogative  of  making  such  a  law  elastic  to  any  degree  within 
its  discretion. 

Our  conservative  contemporary  would  have  been  more  like 
itself  if  it  had  said :     There  is  more  wisdom  in  a  criminal 
court  being  unreasonably  technical  in  the  enforcement  of  a 
positive  law  than  in  assuming  a  prerogative  to  say  how  far  it 
shall  or  shall  not  be  enforced. 

WB  are  in  receipt  of  prompt  reports  for  the  current  year 
from  the  following  accommodating  Circuit  Clerks : 
J.  V.  Bell,  of  Keyser; 
W.  H.  Wilson,  of  Elkins; 
Jos.  A.  Anderson,  of  Summersville ; 
J.  H.  Patterson,  of  Marlinton ; 

D.  H.  Hendrickson,  of  Petersburg ; 
Jas.  H.  Martin,  of  Winfield ; 

J.  O.  Mayfield,  of  Middleboume ; 
G.  K.  Chapman,  of  Harrisville ; 
W.  K.  Pritt,  of  Parsons; 

E.  C.  Tetrick,  of  Clarksburg; 
R.  A.  Plesher,of  St.  Mary's. 

Also  from  J.  P.  Engle,  G.  W.  McCauley,  C.  N.  MoWhorter, 
and  Earl  Barr. 

If  Circuit  Clerks  will  kindly  close  up  the  year's  business  this 
month,  we  will  promise  not  to  bother  them  for  a  year  at  least 


Digitized  by  VjOOQIC 


84  THE  BAR. 


Doff  liure  lo  Nortli  Carolina. 


The  Korth  Carolina  Sapreme  Court  bas  decided  its  first  dog  case, 
and  the  dog  lost,  says  the  North  Carolloa  Law  Joomal. 

The  qoestioo  it  was  asked  to  pass  oo  was  whether  a  mao  can  be 
coDTicted  of  theft  on  the  oocorroborated  testlmooy  of  a  dog. 

The  court,  through  Justice  Cook,  gives  a  nei^ative  answer. 

A  store  was  robbed  in  Pitt  county  early  last  February.    The  thieves 
entered  through  a  window  and  left  a  basket.    Next  day,  after  the 
robbery  had  been  discovered,  bloodhounds  were  secured  from  Kinston, 
allowed  to  smell  the  basket  and  the  window  and  then  started  upon 
the  trail.    Finally  they  went  up  to  Amos  MfX)re  and  bayed  him,  and 
then  to  Ashley  Dixon  and  bayed  him.    Thereupon  they,  with  four 
other  negroes,  were  arrested.    Later  one  of  the  four  turned  State's 
evidence  and  implicated  all  the  others. 

On  the  trial  the  action  of  the  dogs  in  regard  to  Moore  and  Dixon 
was  testified  to  by  a  witness  against  the  earnest  protest  of  the 
defendant's  counsel,  who  contended  that  the  evidence  was 
incompetent,  as  the  tracks^the  dogs  trailed  had  never  been 
identified  as  the  defendants'  or  proved  that  they  were  made  by  them 
at  the  time  of  the  larceny. 

The  Supreme  Court  sustains  his  objection  and  orders  a  new  trial  for 
Moore  and  Dixon. 

The  court  holds  tha^  the  trailing  of  the  men's  tracks  and  the 
baying  of  them  by  bloodhounds,  unless  the  tracks  are  otherwise 
identified  or  the  men  connected  by  other  evidence  with  the  theft,  are 
insufficient  to  convict.    The  opinion  goes  on  to  say  that  in  this  case 
there  is  no  evidence  to  connect  the  circumstance  of  the  baying  of 
the  men  wHh  the  making  of  tracks  at  the  time  the  larceny  was 
committed,  nor  is  there  any  evidence  that  the  dog  scented  any  tracks 
made  by  the  defendants. 

The  opinion,  is  written  by  Judge  Cook,  who  in  the  course  of  it, 
discourses  quite  learnedly  on  dogs.    He  says: 

**It  is  a  matter  of  common  knowledge  that  there  are  many  breeds 
of  dogs  endowed  with  special  traits  and  gifts  peculiar  to  their 
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respective  kind — the  poioter  and  setter  take  instlDCtiyely  to  haotlng 
birds;  the  bound  to  foies,  deer  and  rabbits,  but  we  know  of  no  breed 
which  iDstloctlTely  hunts  maukiDd.    Tet  we  know  that  dogs  are 
capable  of  ruoDlog  the  tracks  of  human  beings,  as  is  frequently 
evidenoed  by  the  lost  dog  trailing  his  master's  track  long  distances  and 
through  crowded  streets,  and  finally  overtaking  him,  which 
demonstrates  the  further  fact  that  the  dog's  distinctive  peculiarity 
exists  between  different  persons  which  can  be  recognised  and  known 
by  a  dog.    And  It  Is  a  well  known  fact  thao  the  bloodhounds  can  be 
trained  to  ron  the  track  of  strangers;  and  In  this  the  training  consists 
only  In  being  taught  to  pursue  the  human  track;  the  gifts  or  powers  or 
instincts  belnff  already  Inherent  in  the  animal  he  Is  Induced  to 
exercise  them  under  the  persuasive  influence  and  protection  of  his 
trainer  or  master.    Once  trained  in  this  pursuit,  we  must  assume 
that  his  accuracy  depends,  not  upon  his  training,  but  upon  the 
degree  of  capacity  bestowed  upon  him  by  Nature.    Bzpcrlence  and 
common  observation  «how  that  among  dogs  of  the  full  blood  and  full 
brothers  or  sisters,  one  or  more  may  be  highly  proficient,  while  others 
will  be  Inefficient,  unreliable  and  sometimes  worthless;  some  may  be 
acute  to  scent,  while  others  will  be  dull  to  scent  and  incapable  of 
running  a  Hx>ld'  track.    Then,  again  we  may  find  the  most  reliable 
and  favorite  bound  taking  the  *fresher'  track  which  crosses  his  trail, 
or  quitting  the  cold  trail  of  a  fox  and  following  the  *hot'  trail  of  a 
deer  which  he  might  strike.    Likewise  the  pointer  or  setter  may 
abandon  a  *cold'  trail  of  a  covey  of  birds  and  follow  a  *warmer'  one 
upon  which  he  may  happen  to  run.    Or  the  squirrel  dog  may  leave 
the  tree  at  which  he  has  taken  his  stand  and  barked,  and  go  to 
another,  or  quit  entirely.    So  It  does  no  violence  to  common 
experience  to  assume  that  dogs  are  liable  to  be  deficient  in  their 
instincts.    Therefore,  we  frequently  hear  huntsmen  speak  of  some 
dogs  as  arue*  and  ^staunch,'  while  others  will  be  denounced  as 
unreliable  or  Uiars.'    It  sometimes  happens  that  the  best  trained 
fox  hounds  will  lead  their  masters  into  a  rabbit  chaser  or  a  pointer 
will  hold  his  master  with  trembling  excitement  while  he  ^points'  a 
terrapin." 

It  was  a  Harvard  law  student  who,  having  found  a  flea  in  bed, 
described  it  as  a  chose  in  action. 
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A  me  of  H«mor  Based  !■  FMst. 


Up  Id  the  mountaioB  of  North  Geoi^ia  there  was  reoeDtly  on  trial 
before  a  mral  Justice  of  the  peace  a  suit  for  damages  against  the 
Soathem  Railroad.    Ttie  action  was  for  injuries  sustained  by  a 
farmer  of  that  section,  on  account  of  his  fence  having  been  burned 
by  sparks  from  one  of  the  engines  operated  by  the  defendant 
company.    The  case  was  hoUy  contested,  but  the  farmer  won  out 
through  the  adroitness  of  his  counsel.    In  the  course  of  bis  argument, 
counsel  for  the  defendant  read  at  length  from  Shearman  on 
Negligence,  and  seemed  to  have  the  better  of  the  argument  until 
counsel  for  the  plaintiff  in  his  reply  said:     **Tour  Honor,  it  would 
appear  to  me  to  be  a  contempt  of  court  for  a  lawyer  to  get  up  here, 
in  the  good  State  of  Georgia,  and  in  one  of  her  courts,  and  quote 
Sherman  as  authority  in  the  defense  of  one  who  lias  set  another's 
property  on  lire.    Tour  Honor  is  too  well  acquainted  with  Sherman 
and  his  fires  to  tolerate  this  sort  of  a  thing  for  a  moment,  I  am 
sure.''    The  remark  had  the  desired  effect.    The  old  Justice,  raising 
himself  to  an  upright  position,  purple  with  rage,  exclaimed:     <*Tou 
are  right,  sirl  you  are  rightl    Take  a  Judgment  for  the  full  amount 
of  your  claim,  together  with  interest,  attorney's  fees  and  costs. 
And  you,  sir,"  turning  to  the  amazed  counsel  for  the  defendant,  <4f 
you  ever  dare  to  read  to  this  court  from  that  book  again,  I  will,  sir, 
send  you  to  Jail,  sir." 

It  is  needless  to  say  no  explanation  was  attempted. 

The  lawyers  are  a  power  in  every  State.    Suppose  they  should 
all  go  to  work  and  make  lynching  unpopular?    They  cannot  only  do 
this,  but  they  can  do  much  to  reform  our  present  system  so  that 
Justice  will  be  more  swift  and  certain. 

In  State  vs.  Hawley,  63  Ct.,  the  court  determines  the  old  question 
of  the  guilt  of  our  first  parents;  saying,  **Adam  and  Bve  were  both 
guilty." 
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W[ST  VIRGINIA  COUei  OF  APPEALS. 

Decisions  Handed    Down  at   the    Last 

Term* 


RPRTEO  SPECIALLY  FOR  THE  RMDERS  OF  THE  BAR. 


Appearing  Here  For  the  First  Time  in 

Print* 


Gall  vs.  Back 

Branooo,   P. 

(From  Barbour  County.) 

Decree  reversed  and  bill  dismissed. 

Dent  dissented  and    filed  an  opinion. 

Syllabus 

1.  Where  an  action  is  pendincr  on  the  law  side  of  the  circuit  court 
upon  a  common  law  bond  equity  will  not  take  Jurisdiction  to  enjoin 
the  prosecution  of  such  action  and  decree  cancellation  of    the  bond  on 
the  mere  ground  that  a  compromise  of  the  liability  under  the  bond 
had  been  made,  and  that  the  sum  of  money  stipulated  by  the 
compromise  to  be  paid  in  discharge  of  such  liability  had  been  paid,  as 
adequate  defense  against  the  bond  on  such  grounds  can  be  made  in 
the  action  at  law. 

2.  Cancellfttion.    Principles  on  which  equity  will  exercise 
Jurisdiction  to  cancel  written  instruments. 


Bennett  vs.  Pierce, 

Brannon,    P. 

(From  Barbour  Ck)unty) 

Decree  affirmed 

Syllabus. 

1.    In  a  suit  in  equity  to  enforce  specific  performance  of   an 

executory  contract,  if  the  title  of  the  vendor  is  questioned  on 
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reaflooable  ground,  the  veDdor  muRt  show  good  title;  bat  io  a  suit  to 
eaforce  a  lieu  reserved  Id  a  deed  oooveying  tbe  land  for  purchase 
money,  the  purchaser  must  clearly  show  actual  defect  of  title,  or  a 
suit  pending  or  threatened  involving  it,  and  the  ground  on  which  the 
cloud  rests. 

2.    A  deed  though  void  is  good  color  of  title  under  the  statute  of 
limitations. 

8.    If  one  co-paroener  or  tenant  in  common  conveys  the  entire 
tract  to  a  stranger,  and  the  stranger  takes  actual  possession  claiming 
the  whole,  it  is  an  ouster  of  the  other  co- parceners  or  tenants  in 
common,  and  the  stranger's  poshession  is  adversary  to  them,  and  the 
statute  of  limitations  runs  in  his  f&vor. 

4.  When  the  period  of  the  statute  of  limitations  as  to  recovery 
of  land  has  run  out,  the  statute  vests  good  title  in  the  occupant 
against  his  adversaiy. 

5.  Though  at  the  date  of  a  conveyance  of  land  retaining  a  lien  for 
purchase  money  the  title  of  the  grantor  is  defective,  yet  If  at  i  he  time 
when  he  aslcs  a  decree  to  enforce  that  lien  in  a  suit  brought  for  the 
purpose,  the  title  has  become  good  and  valid,  tbe  original  defect  of 
title  will  not  debar  the  grantor  from  such  relief. 


Ward  vs.  Ward's  Heirs. 

Braonon,  P. 

(From  Taylor  County) 

Decree    reversed.    Remanded. 

Dent  absent. 

Syllabus. 

1.  A  general  objection  to  an  answer  Is  good  if  it  contain  no  matter 
whatever  presenting  a  bar  to  any  of  the  relief  contemplated  by  the 
bill;  but  if  it  contain  some  matter  good  as  such  bar,  and  other  matter 
not  good,  a  general  objection  will  not  answer,  but  there  should  be 
exceptions  pointing  out  the  special  objections. 

2.  If  an  appellant,  pending  his  appeal,  convey  all  his  right 
involved  in  the  appeal  to  his  adversary  in  the  appeal,  or  in  any  way 
release  error,  the  fact  may  be  pleaded  in  bar  of  his  appeal;  but  failure 
to  so  plead  will  not  conclude  the  right  of  such  adversary  under  his 
conveyance. 

3.  A  conveyance  from  one  co-paroener  to  another  co-parcener  of 
his  undivided  interest  in  the  common  land,  does  not  pass  his 
pre-existing  demand  against  his  co-parceners  or  their  interests  in  the 
land  for  improvements  put  upon  the  land,  unless  such  demand  is 
expressly  released  or  transferred  in  the  conveyance. 

4.  If  a  supplemental  answer  is  filed  presenting  new  matt^er  of 
defense,  the  plaintiff  has  right  seasonably  to  file  an  amended  bill  to 
meet  such  new  matter. 

5.  A  special  replication  is  not  available  in  chancery  practice,  but 
an  amended  bill  must  be  used.    Under  Sec  35,  Ch.  125,  Code,  a 
special  reply  may  be  made  to  an  answer  of  new  matter  calling  for 
affirmative  relief  and  answering  the  purpose  of  a  cross  bill;  but  a 
special  replication  is  a  different  thing. 
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Oall   ▼&  Gall 

BraoDODy  P. 

(From  Barbour  OooDl«y.) 

Decree  reversed.    Demanded. 

Syllabus 

1.  Where  a  petition  Is  filed  io  a  suit  in  equity  by  one  not  a  party 
to  It,  and  whose  rights  are  not  mentioned  in  the  bill,  and  such 
petitition  asks  relief  touching  the  sublect  matter  of  the  bill,  and  such 
petition  disclosed  an  interest  in  the  petitioner  in  such  matter  hostile 
to  the  claim  of  the  plaintiff,  the  plaintiff  must  file  an  amended  bill  to 
bring  the  petitioner  and  his  claim  before  the  court  before  there  can 
bean  adjudication  of  the  plaintiffs  rights.    The  mere  petition  does 
not  make  the  petitioner  a  party  for  the  purposes  of  decree. 

2.  Where  necessary  parties,  as  disclosed  by  the  record,  are  not 
before  the  court,  a  decree  affecting  their  rights  will  be  reversed  and 
the  cause  remanded  for  an  amended  bill  bringing  them  and  their 
rights  in,  without  passing  on  the  merits. 

3  One  not  a  party  to  a  bill  can  make  no  defense  to  it  by  demurrer 
or  answer. 

4  Where  a  bill  seeks  subrogation  to  a  lien  on  land,  and  there  are 
other  persons  holding  liens  on  the  land  in  confiict  with  such  claim  of 
subrogation,  they  must  be  n^ade  parties  to  the  bill. 


Camden   vs  Ferrell 

Brannon,  P. 

(From  Webster  County) 

Decree  aflBrmed 

Syllabus 

A  bill  of  review  based  on  newly  discovered  evidence  does  not  lie  to  a 

decree  by  default. 


Poling 

vs. 

Board  of  Education. 

Poffenbarger,  J. 

(From  Barbour  County) 

Reversed  and  Remanded. 

Syllabus. 

1.  Mandamus  does  not  lie  to  enforce  against  a  board  of  education 
the  payment  of  a  claim  for  supplies,  furnished  for  use  in  school 
houses,  which  has  not  been  reduced  to  Judgment  against  such 
board  or  merged  in  an  order  issued  therefor. 

2.  Mandamus  does  lie  to  enforce  the  payment  of  an  order  issued 
by  such  board  and  for  the  satisfaction  of  a  Judgment  recovered 
against  it. 

3.  When  a  board  of  education  refuses  to  allow  or  disallow  a 
claim  for  such  supplies  and  refuses  to  consider  it  at  all,  mandamus 
lies  to  compel  it  to  act  upon  the  claim,  but  not  to  control  it  in  so 
doing,  or  to  compel  an  allowance  of  the  claim  or  the  issuance  of  an 
order  therefor. 
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Cariens,  ts  Oariens 

BraoDOD,  P. 

(From  Wood  Ck)UDty) 

Decree  reversed,  Id  part. 

Syllabus 

1.    A  decree  of  divorce  a  meosa  et  thoro  allowioff  alimony  to  the 

wife  is  res  Judicata  as  to  ttie  alimony;  but  the  husband  may  be 

discharged  therefrom  by  the  subsequent  adultery  of  the  wife. 

2    A  decree  flziog  the  custody  of  a  child  upon  decree  in  a  divorce 
suit  is  final  00  the  conditions  then  existing,  and  should  not  be 
changed  afterwards  unless  on  altered  conditions  since  the  decree,  or 
no  material  facts  then  existing,  but  then  unknown,  and  for  the 
welfare  of  the  child. 


Iron  Company  vs  Quesenberry 

Brannon,   P. 

(From  Summers  County) 

Decree  affirmed 

Syllabus 

1.  A  bill  in  equity  to  set  aside  a  Judgment  and  obtain  a  new  trial 
must  allege  facts  showing  a  valid  legal  defense  to  the  original  cause 
of  action,  in  addition  to  the  mistake  or  other  ground  of  relief,  and 
the  defense  stated  must  be  of  such  a  nature  that  it  would  be  likely  to 
change  the  result  upon  a  new  trial.    The  mere  general  statement 
that  a  party  has  a  valid  defense  will  not  do, 

2.  In  a  pleading  a  statement  of  what  is  only  a  conclusion  of  law, 
without  facts  given,  or  what  is  only  the  opinion  of  the  party  on  facts 
not  given,  is  bad. 


Samuel  Newberger  and  Dora  Newberger 

vs. 

Charles  E.  Wells  and  D.  H.  Leonard. 

Poffenbarger,  J. 

(From  Wood  County) 

Revised  and  remanded. 

Syllabus. 

1.  When  the  basis  of  an  action  or  suit  is  some  fraud  committed 
by  the  defendant,  and  the  plaintiff  does  not,  and  can  not  by 
exercising  due  diligence,  discover  it  immediately,  the  original  fraud 
is  regarded  not  only  as  causing  the  wrong  complained  of  and  for 
which  the  action  or  suit  is  brought,  but  as  performing  the  further 
function  of  concealing  the  wrong  and  obstructing  the  prosecution 
of  the  cause  of  showing  by  the  plaintiff  that,  though  exercising  due 
diligence,  he  did  not  and  could  not  discover  the  original  fraud,  and, 
in  such  case,  the  statute  does  not  begin  to  run  until  the  time  when 
the  wrong  was,  or  ought  to  have  been  discovered. 

2.  In  matters  of  concurrent  Jurisdiction,  equity,  by  analogy, 
applies  to  stale  claims,  the  bar  of  the  statute  of  limitation,  and 
recognizes  the  same  exceptions  to  its  operations  that  are  allowed  in 
courts  of  law. 
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J.  J.  Sperry,  Petitioner, 

78. 

J.  M.  Sanders,  Judge,  and  John  Yaiden. 
Poffenbarger,  J. 
Writ  refused  and  rule  discharged. 
Syllabus. 
In  a  chancery  suit  brought  to  enforce  the  lien  of  a  judgment  upon 
real  estate,  a  circuit  court  has  jurisdiction  to  determine  whether  or 
not  such  judgment  is  valid,  although  it  may  be  void  upon  its  face, 
and  the  writ  of  prohibition  does  not  lie  to  restrain  the  judge  of  such 
court  from  proceeding  in  such  cause. 


Milton  A.  Ammons,  Guardian,  &c.,  et  als., 

vs. 

Howard  L.  Ammons,  et  al.. 

South  Penn  Oil  Company,  Appellant, 

Poffenbarger,  J. 

(Monongalia  County) 

Reversed  and  remanded. 

Syllabus. 

1.  A  purchaser  of  real  estate  di vised  to  infants  in  remainder,  and 
sold  under  decree  in  a  summary  proceeding,  brought  under  chapter 

83  of  the  Code,  who,  before  paying  all  the  purchase  money,  discovers 
that  the  decree  of  sale  and  proceedings  are,  in  material  respect,  not 
in  conformity  with  the  statute,  and  therefore,  so  erroneous  as  to 
becloud  and  endanger  his  title,  may  file  his  petition  in  said 
proceeding  for  the  purpose  of  having  such  error  corrected  and  his 
title  cleared,  and  have  relief  thereon  as  far  as  it  is  in  the  power  of 
the  court  to  give  it. 

2.  When,  in  such  case,  the  infant  remainder-men,  by  their 
guardian,  bring  a  suit  in  chancery  to  compel  the  purchaser  to  pay  the 
balance  of  purchase  money  due,  exhibiting  with  the  bill  all  the 
decrees  and  orders  made  and  papers  filed  in  the  summary  proceeding, 
and  the  purchaser  answers  the  bill,  averring  as  new  matter 
constituting  a  claim  for  affirmative  relief,  the  error  and  irregularity 
in  the  decrees,  and  prays  a  correction  of  the  same,  and  confirmation 
of  the  sale,  and  also  files  a  cross-bill  for  the  same  purpose,  the 
original  bill  should  be  treated  and  regarded  as  a  rule,  in  the  summary 
proceeding,  to  show  cause  why  the  purchaser  should  not  be  proceeded 
against  for  the  failure  to  pay  the  purchase  money,  and  the  answer 
and  the  cro^s-bill  of  the  purchaser  as  his  petition  in  the  summary 
proceeding  for  correction  of   the  error  and  perfecting  of  his  title. 

3.  When  the  real  estate  so  sold  is  an  estate  in  remainder,  created 
by  a  devise  to  the  daughter  of  the  testator  foT  her  natural  life, 
remainder  in  fee  to  her  heirs,  and  the  sale  is  made  npon  the 
application  of  the  guardian  of  her  children,  her  children,  born  after 
such  sale,  are  deemed  to  have  been  before  the  court  by  representation, 
and  can  claim  no  interest  except  in  the  fund  arising  from  the  sale, 
and  in  it  they  are  entitled  to  share  equally  with  the  others. 

4.  Quaere,  whether  said  principle  of  representation  is  qualified  to 
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the  extent  that  a  decree  of  sale,  which  fails  to  provide  for,  and 
protect,  the  interest  of  the  persons  not  in  ewe  and  so  deemed  to  be 
before  the  court,  by  sobstituting  the  fund  derived  from  the  sale  of 
the  land  in  place  of  it,  and  preserving  the  fund  to  the  extent 
necessary  to  satisfy  such  interests,  is  ineffectual  to  pass  their  title  to 
the  purchaser. 


Howard  Clark,  Plaintiff,  Below, 

Defendant  in  Error, 

vs. 

The  West  Virginia  Central  &  Pittsburg  Railway  Company, 

Defendants  Below,  Plaintiff  in  Error. 

(From  the  Circuit  Court  of  Tucker  County) 

Poffenbarger,  J. 

Reversed  and  remanded. 

Syllabus. 

1.  A  writ  of  error  lies  from  the  Supreme  Court  of  Appeals  to  the 
order  of  a  Judge  of  a  Circuit  Court  improperly  refusing  an  appeal 
from  the  Judgment  of  a  Justice  of  the  peace. 

2.  Such  order  made  in  a  case  tried  by  a  Jury  in  a  Justice's  court, 
in  obedience  to  the  decisions  of  the  Supreme  Court  of  Appeals, 
holding  an  act  of  the  legislature,  allowing  appeals  in  such  cases, 

to  be  unconstitutional,  in  a  case  involving  the  constitutionality  of  a 
law,  and  such  writ  lies,  although  the  amount  in  controversy  is  less 
than  one  hundred  dollars. 


Blue  Jacket  Consolidated  Copper  Co:,  Plaintiff  below,  Appellant. 

vs. 
Arnold  C.  Scherr,  Auditor  of  the  State  of  West  Yiiginia,  Defendant 
below,  Appellee. 
Affirmed. 
Poffenbarger,  J. 
Syllabus. 

1.  The  colliection  of  an  illegal  tax  cannot  be  enjoined  upon  the 
sole  ground  that  it  is  illegal. 

2.  A  bill  for  an  injunction  to  stay  the  collection  of  taxes  must 
tender  or  offer  to  pay  such  taxes  as  are  conceded  to  be  due,  or  as 
the  court  can  see  ought  to  be  paid,  as  a  condition  precedent  to 
the  granting  of  such  relief. 

3.  State  officers,  who,  under  the  color  of  the  authority  of 
unconstitutional  state  legislation,areguiltr of  personal  trespasses  and 
wrongs,  may  be  sued,  although  the  constitution  of  this  state 
provides  that  the  State  shall  never  be  made  defendant  in  any 

suit  at  law  or  in  equity;  and  suits  may  be  maintained  against 
such  officers  in  their  official  capacity,  to  arrest  or  direct  their 
official  action,  by  injunction  or  mandamus,  when  said  suits  are 
authorized  by  law,  and  the  act  to  be  done  or  omitted  is  purely 
ministerial,  in  the  performance  or  omission  of  which  the  plaintiff 
has  a  legal  interest;  but  in  other  cases  such  suit  cannot  be 
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maiDtained  wbeo  such  oflQcer  Is  only  a  nomiDal  party,  for  such 
suit  is  then  tantamouDt  to  a  suit  against  the  state. 

4.     Sections  86  and  87  of  chapter  36  of  the  Acts  of  the 
legislature  of  1901,  classifying  corporations  chartered  under  the  laws 
of  this  stare,  and  designating  those  having  principal  places 
of  l)usfne^s  or  chief  works  outside  of  the  state  as  non-resident 
rorpordtifins,  and  imposing  upon  them  a  greater  license  tax  than 
up«>n  those  having  their  principal  places  of  business  and  chief 
wiiiks  within  the  state,  does  not,  in  so  classifying  them  and 
discriminating,  violate  Section  1  of  Article  10  of  the  Constitution 
of  this  state,  nor  Clause  1  of  section  10  of  Article  1  of  the 
Constitution  of  the  United  States,  nor  the  14th  Amendment 
to  the  Constitution  of  the  UnitcHi  States,  and  is,  therefore, 
vRiiil  and  Tbp  charge  of  buch  greater  tax  upon  such  non-resident 
corpfiration  legal. 


Henry, Schmulbach,  Frederick  J.  Park,  and  Chas.   M.  Frissell,  plain- 
tiffs below,  plaintiffs  in  error, 
vs 
J  S'  ph  Speidel,  Charles  Menkemeller,  Charles  W.   Kreiter,  and  John 
Kri'iter,  and  John   S.  Bitz,  defendants,  below,  Defendants 
in  error. 
Poffenbarger,  J. 
From  Ohio  County. 
AflQrmed. 
Syllabus. 

1.  Mandamus  lies  to  correct  an  improper  amortlon  from  office 
and  to  restore  to  the  full  enjoyment  of  his  franchise  a  person  who 
has  been  improperly  deprived  thereof:  and  when  one  has  been 
wrongfully  deprived  of  his  office  by  the  illegal  appointment   of 
another,   the  writ  lies  to  compel  his  restoration,  though  the 
person  appointed  in  his  stead  be  in  possession  de  facto, 

2.  When  a  city  council  is  composed  of  two  bodies,  called 
branches,  a  majority  of  each  of  which  is  necessary  to  a  quorum, 
which  by  law  are  required  to  meet  in  joint  session  at  the  first 
meeting  after  the  regular  charter  election,  or  as  soon  thereafter 
as  practicable,  and  elect  certain  city  officers,  and  at  such 

regular  meeting  fewer  members  than  a  quorum  appear  in  each  branch, 
and  the  charter  empowers  a  smaller  number  than  a  quorum  to  adjourn 
from  time  to  time  and  compel  the  attendance  of  absent 
members,    and    in    pursuance   thereof  the    council 
had    theretofore  provided    by  ordinance  that  such  smaller 
number  may  order  the  city  sergeant,  or  any  of  his  deputies,  to 
arrest  the  absent  members,  or  any  of  them,  and  cause  them  to 
appear  forthwith  to  the  place  of  meeting,  and  there  to  remain 
until  the  meeting  adjourn  or  leave  of  absence  is  gfven,  and  had 
also  previously  provided  by  ordinance  that  the  first  branch,  upon 
notice  by  messenger  from  the  second  branch,  shall  proceed  in  a  body 
to  the  chamber  of  the  second  branch  and  proceed  to  elect  officers, 
a  quorum  of  each  being  present;  and  such  smaller  number  than  a 
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quorum  so  meeting  do  cause  the  abseut  members  to   be  so  arrested 
and  compelled  forthwith  to  atteod,  and  before  any  adjournment  In 
either  branch  is  had,  the  second  branch,  bv  messenger,  gives  such 
notice  and  thereupon  the  presiding  officer  of  the  first  branch  and  a 
minority  of  its  members  proceed  willingly,  and  the  others  under 
compulsion,  into  the  chamber  of  the  second  branch  and  the  election 
of  officers  is  there  proceeded  with,  and  a  majority  of  such  first  branch 
refuse  to  vote  in  such  election,  but  a  majority  of  all  the  meoiliers  in 
such  Joint  session  do  vote  for  the  persons  elected,  such  election  is 
valid. 


Marr 

vs. 

Town  of  Mannington. 

McWhorter,  J. 
(From  Marion  County) 
Affirmed. 
Syllabus. 
Same  as  Dancer  vs.  Town  of  Mannington  decided  at  this  term. 


State  of  West  Virginia, 

vs. 
Miles  Davis  and  Others. 
Dent,  J. 
(Pleasants  County) 
Reversed  and  Rule  discharged. 
Syllabus. 
1.    On  trial  of  persons  charged  with  contempt  in  disobeying  an 
injunction,  the  evidence  must  be  sufficient  to  establish  guilt  beyoud 
a  reasonable  doubt;  otherwise  the  rule  should  be  discharged. 


State 
vs. 
Young. 
(McDowell  County) 
Dent,  J. 
Affirmed. 
Syllabus. 
1.    If  a  person  maliciously  ana  without  provocation  fire  a  gun 
charged  with  a  deadly  load  into  a  crowd  regardless  of  consequences 
and  kill  an  innocent  bystander,  he  is  guilty  of  murder,  and  it  is  for 
the  Jury  to  say  from  the  facts  and  circumstances  whether  such 
Icilling  was  wilful,  deliberate  and  premeditated. 
.  2.    A  suspension  order  entered  on  motion  of  the  prisoner  after 
trial;  verdict.  Judgment  and  sentence  will  not  vitiate  such  trial, 
verdict,  Judgment  or  sentence,  although  such  suspension  order  fail  to 
show  the  presence  of  the  prisoner  in  person  at  the  time  it  was  entered. 
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Schilb  vs  Mood 

BraoDOD,   P. 

(From  Wood  County) 

Decree  reversed,  remanded. 

Syllabus 

1.    The  judgment  creditor  in  a  Judgment  upon  a  negotiable  note 

must  oe  a  party  to  a  suit  in  equity  by  a  subsequent  endorser  to  enforce 

substitution'  to  the  lien  of  the  Judgment  against  the  land  of  the  prior 

endorser. 

2  A   subsequent  endorser  of  a  negotiable  note  who  pays  a  Judgment 
on  it  in  favor  of  the  hoider  against  the  malcer,  a  prior  endorser  and 
the  subsequent  endorser,  the  malcer  being  insolvent,  is  entitled  in 
equity  to  substitution  to  the  lien  of  the  Judgment  against  such  prior 
endorser. 

3  A  subsequent  endorser  of  a  negotiable  note  paying  a  Judgment  on 
it  against  the  malcer,  a  prior  endorser  and  himself,  which  is  a  lien  on 
land  of  the  prior  endorser,  may  sue  in  equity  to  enforce  substitution 
to  the  lien  of  the  Judgment  against  the  land  of  the  prior  endorser, 
without  first  getting  a  Judgment  at  law  against  the  prior  endorser, 
for  the  money  paid  by  him.        

Fletcher 

vs. 
Hickman 
BrannoD,   P. 
(From  Ritchie  County) 
Judgment  reversed.    Habeas  Corpus  dismissed. 
Syllabus. 
1    When  a  father  has  committed  the  custody  of  his  infant  child  to 
another  person  by  agreement  to  be  maintained  and  cared  for,  which 
agreement  has  been  acted  on  by  such  other  person,  such  agreement 
will  bind  the  parent,  and  prevent  his  reclaiming  custody  of  the  child, 
unless  he  can  show  that  a  change  of  custody  will  plainly  promote  the 
child's  welfare,  moral  or  physical. 


McConnell 

vs 

Cox 

McWhorter,  J. 

(Marshall  County) 

Reversed  and  remanded. 

Syllabus. 

1  While  a  building  association  may  fix  a  minimum  premium 
payable  in  advance  or  in  periodical  installments,  such  premium  must 
be  a  lumpsum,  certain  and  definite,  and  not  a  percentage  payable 
indefinitely  at  fixed  periods. 

2  A  percentage  payable  indefinitely  at  fixed  periods  is  interest, 
and  although  it  be  called  **premium,"  and  is  in  addition  to  the  legal 
rate  of  interest  already  charged,  it  is  usurious,  and  should  be 
expunged  from  the  account.    Gray  vs  Baltimore  Building  and  Loan 
Association,  48  W.  Ya.,  37  S.  £.  53. 
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Floya 

vs. 

TowQ  of  ManoiDgtoQ. 

McWhorter,  J. 

(From  MarioD  Cuuaty) 

Afflrmed. 

Syllabus. 

Same  as  Daocer  vs.  Towq  of  MaQoiDgtx)D  decided  at  this  term. 


Stewart  L.  McClato,  Plalotiff  below,  Appellee, 

vs 

Thomas  Batton,  Defendant  below,  Appellant. 

PofiPenbarger,  J. 

From  Doddridge  County. 

Reversed  and  Remanded  with  leave  to  amend  the  bill. 

Syllabus. 

1.  Where  a  sherlflF  appends  to  his  list  of  sales  of  delinquent 
lands  the  following  affidavit:     '*I,  S.  B.,  Mc,  sheriff  of  the  county 
of  D.,  swear  that  the  above  list  contains  a  true  account  of  all  the 
real  estate  within  my  county  which  has  been  sold  by  me  to 
Individuals,  during  the  present  year,  for  the  non-payment  of  the  taxes 
thereon  for  the  years,  1889  and  1890,  and  that  I  am  not  now 
directly  or  indirectly  interested  in  the  purchase  of  any  said  real 
estate,"  thus  omitting  from  the  affidavit  required  by  law  the  words 
**Nor  have  I  at  any  time  been  directly  or  indirectly  interested  in   the 
purchase  of  any  of  said  real  estate,''  such  omission  is  a  fatal  defect 

in  the  sale  and  invalidates  a  deed  made  in  pursuance  of  a  purchase 
made  at  such  sale. 

2.  Such  an  omission  is  not  a  mere  irregularity,  but  a  fatal 
omission,  raising  a  presumption  of  the  violation  of  section  9  of 
chapter  31  of  the  Code. 

3.  Parol  evidence  is  not  admissible  to  uphold  or  invalidate  a 
tax  deed,  and  It  must  be  determined  from  the  proceedings  of  record 
on  which  the  deed  is  founded  and  from  the  face  of  the  deed  itself, 
whether  the  deed  is  valid. 

4.  A  defective  tax  deed  should  not  beset  aside,  unless  the 
person  entitled  to  have  the  same  set  aside,  shall  pay  or  tender  to  the 
purchaser,  or  his  heirs,  devisee  or  assignee,  or  the  person  holding 
under  him,  or  some  one  or  more  of  them,  the  purchase  money  paid 
for  the  real  estate  at  the  tax  sale,  and  all  the  taxes  since  paid 
thereon  for  any  year  or  years  for  which  such  person  so  claiming,  or 
those  under  whom  he  claims,  have  not  paid  taxes  thereon,  and  the 
costs  of  the  survey  or  report,  with  interest  on  each  of  said  sums 
from  the  date  of  the  payment  thereof  until  paid  by  such  claimant. 

5.  When  the  taxes  paid  by  a  purchaser  at  a  tax  sale  are  a  just 
charge  upon  the  property  sold,  but  the  tax  sale  or  deed  is  invalid 
because  of  irregularities  in  the  proceedings,  relief,  in  equity  to 
set  aside  such  sale  or  deed,  will  be  conditioned  upon  the 
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reimbareemeot  of  the  defeDdant,  and  the  plaintiff  must  keep  the 
tender  good  by  pleading  it  and  paying  the  money  into  court,  if  the 
amount  is  ascertainable,  and  ^Arbether  it  is  or  not,  be  must  offer 
in  his  bill  to  pay  it  when  ascertained. 

6.     Where  the  bill  is  JnsuflQcient  but  the  proof  shows  the 
plaintiff  is  entitled  to  relief  upon  the  cause  of  action  imperfectly 
stated  in  the  bill,  and  the  decree  is  reversed,  the  cause  will  be 
remanded,  with  leave  to  amend  the  bill. 


D.  B.  Meighen,  Assignee,  Plaintiff  below.  Plaintiff  in  error, 

vs 

D.  B.  Williams,  Defendant  below,  Defendant  in  error. 

Poffenberger,  J. 

From  Wetzel  County. 

Beversed  and  remanded. 

Syllabus. 

1.  A  summons,  issued  by  a  Justice  of  the  peace,  requiring  the 
defendant  to  appear  before  him  at  his  oflQce,  at  a  proper  time  therein 
specified,  to  answer  the  complaint  of  the  plaintiff,  *'In  a  civil 
action  for  the  recovery  of  money  due  on  a  Judgment  on  the  docket 
of  J.  A.  Connelly,  late  a  Justice,  to  show  cause  why  said 
Judgment  should  not  revive  and  be  re-entered  and  execution 

issue  thereon,  in  which  the  piaintiff  will  demand  Judgment  for 

one  hundred  and  sixty-two  dollars  and cents,  exclusive  of 

interest  and  cost,"  is  sufficient. 

2.  A  Judgment  may  form  the  basis  and  subject  matter  of  a  civil 
action  before  a  Justice  of  the  peace,  and  such  summons  having 

all  the  requisites  of  a  summons  in  such  case,  after  striking  out  the 
words,  **To  show  cause  why  said  Judgment  should  not  revive 
and  be  re-entered  and  execution  issue  thereon,"  is  amendable  in 
that  respect,  and  if  the  plaintiff  flies  a  complaint  showing  the 
object  of  the  action  to  be  the  obtaining  of  a  Judgment 
and  not  the  revival  of  the  former  Judgment,  such 
summons  is  thereby  amended,  that  part  of  the  summons 
which  purports  to  set  forth  the  cause  of  action  being  regarded  as 
pleading  in  the  action  to  that  extent. 


G^rge  Johnston  and  Laura  A.  Johnston, 
Plaintiffs  below, 
vs 
Annie  M.  Hunter,    W.   W.    Rogers;    Justice   of   the  Peace  for  Ohio 
County,  West  Virginia,  and  Henry  Stoehr,  a  Constable  for 
said  Ohio  County,  West  Virginia, 
Defendants  Below. 
From  the  Circuit  Court  of  Ohio  County. 
Poffenbarger,  J. 
Affirmed. 
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Syllabus. 

1.  The  writ  of  prohibition  is  purely  Jurisdictiuoal  aod  will  oot 
lie  to  correct  errors  or  be  allowed  to  usurp  the  functioos  of  a  writ 
of  error  or  artiorari,  or  of  the  remedy  by  appeal. 

2.  The  existence  and  legal  constitution  of  a  court  is  an 
inseparable  part  of  its  jurisdiction,  and  it  has  no  power  to  hear 
and  determine  causes  except  at  times  and  places  authorized  by  law. 

3.  Except  when  expressly  authorized  by  law,  a  justice  of  the 
peace  caooot  hear  and  determint  a  cause  in  a  district  other  than 
the  one  for  which  he  was  elected. 

4.  When  a  justice  of  the  peace  makes  his  process  in  an  action 
returnable  before  him  in  a  district  other  than  the  one  for  which 
he  was  elected  and  in  which  he  resides,  he  thereby  does  an  act 

in  excess  of  his  lawful  powers  and  the  writ  of  prohibition  lies  to 
restrain  him  from  proceeding  to  try  such  action  without  his 
district. 


State 

vs. 

Eager 

Brannon,   P. 

(From  Boone  County) 

Judgment  affirmed. 

Syllabus. 

1  An  indictment  under  Sec.  9,  Chapter  152,  Code  1899,  which 
charges  that  the  defendant  **did  attempt"  to  murder  another,  is 
good,  though  it  does  not  charge  that  the  act  constituting  the  attempt 
was  done  with  intent  to  murder.    The  word  'attempt'  implies  the 
*intent.' 

2  Upon  an  indictment  under  Sec.  9,  Chapter  152,  Code  1899,  for 
attempting  to  commit  murder  the  verdict  may  convict  of  an  attempt 
to  commit  murder  in  either  the  first  or  second  degree,  and  the 
verdict  not  only  may,  but  must,  specify  the  degree  of  the  murder 
attempted. 


Adams 

vs. 

Baker 

Brannon,   P- 

(From  Tucker  County) 

Decree  reversed.  Case  remanded. 

Syllabus. 

1  Where  a  sale  of  land  either  by  deed  or  contract  describes  the 
tract  as  containing  a  given  quantity,  but  says  '*be  the  same  more  or 
less,  and  is  conveyed  by  the  boundary,  and  oot  by  the  acre"  there  can 
be  no  abatement  of  purchase  money  for  deficiency  of  quantity,  in  the 
absence  of  intentional  fraud. 

2  A  general  warranty  in  a  deed  related  only  to  title,  and  does  not 
warrant  the  quantity  of  land  stated  in  it. 

3  Delivery  of  a  deed  depends  on  the  intent  of  the  parties,  and, 
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though  Dot  made  in  formal  words,  may  be  sbowo  by   circamstances. 
If  the  parties  meet  to  make  It,  aod  read,  sif^o  and  acknowlgdge  it 
without  reservatioD,  this  amouots  to  delivery. 


Lewis  Ts.  Craoe, 

BraonoD,   P. 

(From  Cabell  C!ounty) 

Decree  reversed  in  part,  cause  remanded. 

Syllabus. 

A  debtor  of  a  partnership  cannot  apply  his  indebtedness  to  pay  a 

debt  due  him  from  a  member  of  the  firm  individually  to  the  prejudice 

of  firm  creditors.  

Melissa  Deariog,  etal.,  Plaintiff  below.  Appellee, 
vs 
Thomas  T.  Selvey,  Executor  of  James  Selvey,  Appellant. 
Poffenbarger,  J. 
From  the  Circuit  Court  of  Taylor  County. 
Reversed  and  bill  dismissed. 
Syllabus. 

1.  An  ex  parte  settlement,  upon  the  face  of  which  no  error  is 
apparent,  is  prima /ode,  correct,  and  the  burden  of  proof  is  on  the 
plaintiff  in  attacking  any  item  in  such  settlement  to  show  that 
it  is  improper. 

2.  Where  a  will  bequeaths  and  devises  all  of  the  testator's 
property,  both  real  and  personal,  after  the  death  of  his  widow, 
to  his  children,  and  at  the  time  of  the  making  of  the  will  he 
owned  certain  real  estate,  but  before  his  death,  acquired 
additional  land,  the  after  acquired  real  estate  passes  to  the  devisees 
with  the  other. 

3.  If  in  such  case  the  testator  directs  the  executor  of  his  will 
to  sell  the  real  estate  owned  by  him  at  the  time  he  made  the  will, 
describing  it  as  **My  said  home  farm,"  and  the  disposition  of  his 
estate  is  such  that  the  purpose  disclosed  by  the  will  cannot  be 
effectuated  without  a  sale  of  all  the  real  estate  of  the  testator, 

a  power  of  sale  as  to  such  after  acquired  property  is  implied,  and 
should  be  exercised  by  the  executor. 

4.  Where  a  will  provides  that  the  executor  shall  not  pay  to  a 
devisee  her  part  of  the  testator's  estate  in  money  but  shall  invest 
it  in  land  for  the  benefit  of  her  and  her  children,  and  cause  a 
deed  for  the  same  to  be  so  made  as  to  vest  in  her  a  life  estate 
and  the  remainder  in  fee  in  her  children,  such  provision  creates 
a  trust  in  favor  of  such  devisee  and  her  children,  which  it  is  the 
duty  of  the  executor  to  perform. 

5.  Such  devisee  may  waive  the  execution  of  such  trust,  on 
the  part  of  the  executor,  by  accepting  from  him  a  sum  of  money, 
equal  to,  or  in  excess  of,  the  value  of  her  prospective  life  estate, 
and,  having  done  so,  she  is  estopped  from  requiring  the  execution 
of  the  trust  in  accordance  with  the  terms  of  the  will. 

6.  One  who  is  not  entitled  to  any  relief  against  an  executor 

or  an  administrator  cannot  maintain  a  bill  to  surcharge  and  falsify 
the  ex  parte  settlement  of  such  fiduciary. 
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Admiralty 
Law 
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ROBERT  M.  HUGHES, 
of  Am  Norfolk  Bar. 
Sept  K  BOI. 


A  new  text-book  in  the  Hornbook 
Series,  by  an  experienced  specii.list 
A  well-arranged  view  at  the  whole 
subject,  with  authorities,  etc,  and 
full  text  of  the  admiralty  statutes. 
|3l75  delivered. 


Equity 
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By 
JAMES  W   EATOR 
Editor  ^'Collier's  Bank- 
ruptcy," etc 
SepL  1, 1901. 


A  new  **Hornliaofr,*  giving  a  gen- 
enk  view  of  tEie  natun^  scope  and 
mode  of  exercise  of  equity  juris- 
prudence;, with  separate  treatment 
of  each  important  equitable  doc- 
trine, right,  ground  of  relief,  and 
remedy.     1^75,  delivered 
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An  Open  Fomm* 


This  journal  is  Intended  to  famish 
an  open  fomm  to  every  lawyer  for  the 
disonssion  of  any  policy  or  proposition 
of  interest  to  the  Profession.  It  in- 
vites a  free  interchange  of  views  npon 
all  snch  topics  whether  they  agree  with 
the  views  of  The  Bab  or  not. 

Tbs  Bab  goes  to  every  Ck>art  House 
In  the  State  and  is  read  by,  probably, 
threo-fonrths  of  the  lawyers  of  the 
States  and  thua  famishes  not  only  a 
ready  medium  of  communication  be- 
tween members  of  the  Prof  ession,  but 
of  nnilloatlon  of  the  Profession  on  all 
matters  of  ocmimon  eonoemr  which  is 
its  prime  mission. 

Bvery  cleric  of  a  circuit  court  is  the 
authorised  agent  of  Thb  Bab  in  his 
county,  and  has  the  subscription  Mils 
In  his  possession,  and  will  receive  and 
receipt  for  all  money  due  on  that  ac- 
count, or  for  new  subscriptions,  and 
his  receipt  will  always  be  a  good  ac- 
quittance for  money-  due  Tbx  Bab^t 

ThbBab  la>  fumlahed  at  the  osminal 
rate  of  $LO0ayear,  which  is  less  thac 
the  cost  of  publlcaflon,  and  we  would 
like  to  bafve  the  name  of  every  lawyei 
IB  the  State  otk  out  ^uhsotiptlon  list* 
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That  SettlM  It. 


THE  most  important  action  taken  by  the  Bar  Aaeociation  at 
its  recent  meeting  was  that  of  determining  to  support  the 
Judicial  Amendment. 

Of  course,  this  is  the  amendment  in  which  tiie  profession 
is  specially  interested,  but  some  confusion  arose  as  to  its 
interpretation  and  relation  to  other  parts  of  the  constitutioui 
and  there  was  a  doubt  expressed  as  to  whether  it  would 
accomplish  its  purpose. 

We  publish  the  views  of  Judge  Beynolds  upon  these 
questions  as  presented  in  a  carefully  prepared  paper  read 
before  the  Association ;  as  also  another  able  article  on  the  same 
line,  in  this  issue  of  Thx  Bab.    The  amendment  was  carefully 
considered  and  discussed  by  the  leading  lawyers  of  the 
Association,  and  the  conclusion  was  almost  unanimous  that  it 
is  sufficient  to  accomplish  the  purposes  designed,  and  by  an 
equally  unanimous  vote  the  Association  formally  decided  to 
give  its  support  to  the  amendment. 

As  we  pointed  out  in  the  last  issue  of  Thx  Bab  there  were 
but  two  courses  open :  either  to  vote  it  down  and  delay  the 
benefits  sought  under  the  amendment,  indefinitely,  or  take 
chances  of  a  favorable  interpretation  after  its  adoption,  by  the 
Supreme  Court*    We  are  glad  that  the  judgment  of  the 
Association  sustains  the  validity  of  the  proposed  amendment; 
although  it  is  extremely  unfortunate  that  there  should  be  any 
doubt,  or  room  for  doubt  among  lawyers  about  a  proposition  to 
change  the  organic  law. 

But  the  smoke  having  cleared  away,  the  path  is  now 
perfectly  plain,  and  there  is  but  one  duty  upon  the  members  of 
the  profession,  and  that  is  to  fall  into  line  and  give  the 
amendment  a  united  and  vigorous  support. 
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Tlie  €JlmAmtnum  M eeUsc  of  cue  State  Bar  AMooialkm. 

THB  last  meeting  of  the  State  Bar  Assooiation  was  one  of  the 
best  in  its  history. 

The  personel  of  the  meeting  was  above  the  average,  not 
only  as  to  numbers  but  as  to  quality.  Many  of  the  most  able 
lawyers  of  the  State  were  in  attendance.  In  fact,  the  bar  of 
West  Virginia  "  is  no  slouch,"  if  we  may  use  a  vulgar  phrase 
to  make  our  meaning  clear.  It  is  coming  to  the  front.  In 
looking  over  that  assemblage  at  Clarksburg  one  would  be 
inclined  to  remark  that  it  was  a  picked  body  of  men.  They 
were  ''good  lookers.''  They  were  alert  and  ready  and 
resourceful,  and  broad  and  up-to-date  and  well  dressed  and 
courteous  and  in  good  form  as  all-round  men. 

The  Association  was  industrious  and  interested  in  the 
matters  that  came  before  it.      They  attended  exclusively  to 
business,  and  did  more  business  than  is  usually  done  at  a 
meeting.    The  topics  considered  were  of  unusual  importance 
and  the  results  reached  were  in  each  instance  practical  and 
valuable.    The  papers  and  addressss  were  very  creditable  both 
to  the  authors  and  auditors,  and  will  add  much  of  value  to  the 
literature  of  the  Association.     We  were  fortunate  in  securing 
Mr.  Watson  for  the  annual  address.    And  right  well  did  he 
fill  the  place.    His  address  should  be  read,  and  will  be  read,  by 
every  lawyer  in  West  Virginia.     It  is  meaty  and  instructive 
and  practical — ^f ull  of  good  things  for  the  members  of  the 
profession.    On  such  an  occasion,we  hold  it  to  be  bad  taste  for 
the  orator  to  confine  himself  to  the  discussion  of  abstruse 
abstract  questions  and  topics.     It  is  a  semi-popular  occasion 
demanding  that  character  of  address,  and  the  matter  and 
manner  of  Mr.  Watson's  address  were  well  chosen. 

The  social  features  were  most  exquisite  and  complete.  The 
Clarksburg  bar  "did  itself  proud"  from  start  to  finish — as  we 
knew  it  would.    The  place  provided  for  the  meeting  was 
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comfortable  and  elegant.    The  places  provided  for  the  sleeping 
would  have  been  better  if  the  local  bar  had  provided  them. 
Allow  ns  to  say  in  parenthesis,  that  the  hotels  of  Clarksburg  do 
not  now,  and  have  not  heretofore  measured  up  to  the  standard 
of  the  dignity  of  Clarksburg  as  a  town,  nor  the  reputation  and 
sesthetic  taste  of  its  people  in  other  directions.    But  that  will 
be  remedied  shortly.    Nevertheless,  one  can  overlook  a  good 
deal  in  a  town  that  is  made  up  of  a  people  so  hospitable, 
courteous,  kind,  generous  and  refined  as  the  people  of  that 
town.    We  are  glad  we  went — ^we  will  be  sure  to  go  next  time 
that  Clarksburg  is  host. 

The  New  Officials. 

IN  the  absence  of  the  stenographic  report,  there  are  a  number 
of  matters  of  more  or  less  importance  that  drop  out  of  sight 
in  our  report. 

Among  these  we  might  say  that  Hon.  Gteo.  E.  Price,  of 
Charleston,  was  elected  President.    He  is  one  of  the  oldest  and 
most  honored  men  of  the  Association,  and  we  need  not  add  one 
of  the  ablest  and  most  distinguished  members  of  his  profession 
in  the  State. 

We  do  not  recall  the  new  Vice  Presidents.  The  Treasurer, 
W.  N.  Miller,  was  re-elected,  because  the  Association  had  tested 
the  fact  that  he  would  not  run  away  with  its  money  if  he  had  a 
chance.  The  Secretary,  Hon.  John  W.  Davis,  was  re-elected 
because  the  Association  could  not  improve  on  him.  The  old 
Executive  Council  was  re-elected  because  their  amiable 
disposition  as  pack-horses  had  been  abundantly  established. 

The  new  standing  committees  will  be  announced  as  soon  as 
the  President  appoints  them. 

The  place  chosen  for  the  next  annual  meeting  is  Wheeling, 
after  a  hot  contest  with  Charleston  and  New  Martinsville.  We 
will  get  round  to  tjie  other  fellows  in  the  course  of  time.  The 
itinerant  character  of  the  Association  is  not  the  worst  feature 
in  its  make-up. 
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Petltloiis  Gettiiis  Dftnjceroos. 


^ff^HE  New  York  Sun  calls  attention  to  the  fact  that  petitions 
'       for  an  amendment  to  the  Federal  Constitution  providing 
for  the  election  of  U.  S.  Senators  by  a  popular  vote  are 
getting  dangerously  frequent,  and  may  be  more  heavily  loaded 
than  the  petitioners  imagine. 

Two-thirds  of  the  States,  at  one  time  or  another,  in  most 
cases  without  any  attention  or  discussion,  have  passed 
resolutions  favoring  the  election  of  Senators  by  the  people, 
and  the  advocates  of  this  scheme  thought  that  they  could 
quietly  get  the  necessary  two-thirds  of  the  States  to  join  in 
calling  a  convention  with  tixe  ostensible  purpose  of  amending 
the  clause  relating  to  Senators.    Besolutions  to  that  effect  look 
innocent  enough  upon  their  face*    Six  staten  have  already 
sent  to  Congress  resolutions  of  this  character,  namely,  Colorado, 
Nevada,  Michigan,  Oregon,  Idaho  and  Montana.  If  twenty-four 
more  can  be  indued  to  do  the  same  without  comprehending 
what  is  involved.  Congress  will  be  obliged  to  call  a  convention. 

Should  this  come  to  pass  a  situation  will  arise  so  serious 
that  the  question  of  electing  Senators  by  the  people  would  sink 
into  absolute  insignificance.    This  is  owing  to  the  fact  that  a 
convention  called  to  propose  amendments  to  the  Constitution 
can  in  no  way  be  confined  to  a  single  amendment.    The 
framers  of  the  Constitution  arranged  for  single  amendments 
by  enabling  Congress  to  pass  them  and  submit  them  to  the 
states  ;*but  a  convention  opens  the  door  to  all  possible 
amendment  at  once. 

In  other  words,  if  the  scheme  now  on  foot  succeeds,  the 
country  will  suddenly  find  itself  confronted  with  a  convention 
to  revise  the  entire  Constitution  of  the  United  States. 

It  is  difficult  to  conceive  of  a  greater  disaster  to  the  prosperity 


Digitized  by  VjOOQIC 


112  THE  BAR. 


of  the  country  and  to  the  well-being  of  the  American  people 
and  their  institntions  than  wonld  be  involved  in  a  general 
revision  of  the  Constitation  of  the  United  States.    Under  that 
great  instrament  the  country  has  grown  and  prospered  for 
more  than  a  hundred  years.     Its  provisions  are  known  to  all 
men.    Its  claoses  have  been  largely  interpreted  by  the 
Supreme  Court  and  their  meaning  settled.    If  the  Constitution 
is  now  thrown  open  for  revision,  the  entire  Constitutional  law 
representing  the  thought  and  experienoe  of  more  than  a  oentury 
will  be  shaken  and  m  large  measure  overthrown.    There  is  no 
crazy  scheme  aimed  at  property  or  the  courts  or  the  curreacy 
which  would  not  be  precipitated  upon  the  convention,  and  the 
long  list  of  amendments  now  pending  in  Congress  and  recently 
published  in  The  Sun  gives  but  a  faint  idea  of  what  would 
happen. 

No  detailed  description  is  necessary  to  convince  any  sane 
man  that  it  would  be  di£Bcult  to  conceive  of  a  greater 
misfortune  than  a  general  revision  of  the  Constitution  of  the 
United  States.    This  feeling  will  be  enhanced  when  one 
remembers  that  in  a  Constitutional  Convention  the  vote  would 
be  by  states.     The  vote  of  Nevada  would  balance  that  of  New 
York,  and  Idaho  and  Montana  would  weigh  equally  with 
Massachusetts  and  Illinois.     It  is  not  di£Bcult  to  imagine  what 
the  result  would  be. 

It  is  no  answer  to  say  that  the  outcome  of  such  a  revision 
would  not  meet  with  the  assent  of  three-fourths  of  the  States, 
and,  therefore,  there  is  no  danger  to  be  apprehended.    The  mere 
fact  of  throwing  open  the  Constitution  to  general  amendment 
wduld  keep  the  entire  country  in  agitation  for  many  months. 

These  resolutions  for  a  convention  have  made  their 
appearance  this  winter  in  various  States.    The  programme 
evidently  was  to  smuggle  them  through  under  cover  of  the 
demand  for  electing  Senators  by  the  people,  and  in  that  way  to 
bring  about  this  convention.    Publicity  will  probably  be 
fatal  to  this  vicious  scheme,  but  it  is  to  be  hoped  that  members 
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of  the  State  Legislatures  everywhere  will  understand  what 
is  being  attempted,  and  that  under  the  pretence  of  seeking  an 
amendment  to  the  Constitution  for  the  popular  election  of 
Senators  a  complete  revision  of  the  Constitution  is  threatened. 

A  matter  of  such  importance  ought  to  receive  the  most 
careful  attention,  and  for  the  sake  of  our  commercial  calm 
and  political  stability  resolutions  of  this  character  ought  to  be 
killed  as  soon  as  they  make  their  appearance  in  any  legislature. 


The  Prooeedtngs. 


WB  fully  expected  to  give  the  readers  of  Ths  Bar  a 
stenographic  report  of  the  proceedings  of  the  late  meeting 
of  the  State  Association.    But  the  stenographer  failed  to  furnish 
a  transcript  of  his  report  in  time,  and  therefore  we  had  to 
content  ourselves  with  giving  simply  the  manuscripts  of 
resolutions,  etc»,  that  were  in  the  hands  of  the  Secretary. 

We  very  much  regret  this,  because  the  proceedings  and 
discussions  of  this  meeting  were  unusually  interesting  and 
profitable,  and  this  is  the  first  time  The  Bab  has  failed  to  give 
a  stenographic  report  of  a  meeting.    But  we  will  have  to 
console  ourselves  this  time  with  the  consideration  that  at  least 
the  action  of  the  Association  on  the  most  important  measures 
has  been  preserved. 

Of  course  the  formal  papers  and  addresses  will  be  printed 
in  full  in  pamphlet  form  as  usual.    They  are  now  in  the  hands 
of  the  printer,  and  will  be  ready  in  a  short  time,  and  be  mailed 
to  all  the  members.   They  are  exceptionally  valuable  this  year. 

WS  are  under  obligations  for  recent  favors  to  Circuit 
Clerks  L.  L.  Stidger,  R.  E.  Talbott,  W.  B.  Payne,  W. 
H.  WUson,  J.  V.  Bell,  T.  C.  Whited,  S.  E.  Bradley, 
and  to  G.  W.  McCauley  and  Harry  Shaw. 
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TlM  CkimrCe^  (7)  of  OorporalkHUk 


IF  a  corporation  employs  an  agent  or  officer  without  expressly 
fixing  the  period  of  his  employment;  and  the  employee 
discharges  his  duties  without  fault  or  complaint,  yet 
another  man  has  a  pull  on  the  corporation  and  the  place  of  the 
employee  is  wanted  by  the  corporation  for  the  man  with  the  pull, 
and  the  first  man  is  turned  down  Hneeremoniously  for  the  reason 
only  that  the  second  man  may  enjoy  its  emoluments,  has  the 
first  man  any  right  of  action  against  the  corporation? 

This  question  seeoM  to  have  arisen  in  the  case  of  Darrah  vs. 
the  Wheeling  Ice  Ccuopany  and  was  decided  adversely  to  the 
employee. 

The  question  is,  has  an  employee  any  rights  which  a 
corporation  ia  bound  to  respect? 

Does  the  deoision  in  the  case  in  question  leave  the  employe 
absolutely  without  redress  for  any  damage  he  may  su£Fer  by  an 
abrupt  and  unreasonable  discharge,  unless  there  is  an  express 
contract  for  a  definite  period? 

If  not,  upon  wlMit  kind  of  a  hook  can  be  hang  his  case  other 
than  that  covered  by  the  decision  in  questiosi? 

A.  justice  of  the  peace  named  Martin,  of  Martinsburg,  West 
VlrglDia — MarUu  ef  MarUosburg— has  reprknanded^  with  oMicb 
earaeatoess,  certain  giddy  beaded  g;irl8  for  giggliug  io  church. 
ParsQQ  BrowD,  io  charge  of  a  Lutherao  churdi  out  in  the  countiy, 
submitted  to  the  giggling  of  these  unruly  girls,  until,  like  his 
sermons,  the  thing  grew  monotoneus,  and  he  accordingly  had  them 
arrested  and  prosecuted.    Some  young  men  were  arrested  and 
prosecuted  with  them.  The  learned  justice,  being  of  opinion  that 
the  girls  had  been  inveigfed  toto  giggling  by  the  boys,  dfemfssed 
the  girls,  oo  payment  of  eests;  but  the  account  diees  not  say  what  he 
did  with  the  boys. 
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SIXTEENTH  ANNUAL  SESSION 

OP  THB 

West  Virginia  State  Bar  Association, 

HELD  AT  CLARKSBURG.  FEBRUARY  12-15,  1902. 


The  members  of  the  State  Bar  Association  assembled  at  2  p.  m. 
in  the  commodiuas  court-room  of  the  Federal  Buildiog. 

The  meeting  was  called  to  order  by  President  John  Bassel,  who 
proceeded  to  deliver  the  annual  address.      (See  pamphlet.) 

RBPOBT  OP  TRBASXJBER. 

The  reports  of  standing  committees  being  called  for,  Treasurer 
Miller  presented  the  following  report,  which  was  referred  to  an  audit- 
ing committee: 

Pabkbbsburo,  W.  Va.,  Feb.  12,  1902. 

2b  the  West  Virginia  Bar  Asaociation : 

Gentlbmbn — I  submit  to  you  herewith  an  itemized  statement  of 
the  receipts  and  disbursements  as  treasurer  for  the  past  vear.  The 
balance  on  hand  according  to  my  last  report  was  $986.43.  The  re- 
ceipts for  the  last  year  have  been  $700.60.  Total  $1,686.93.  The  dis- 
bursements have  amounted  to  $636.99,  leaving  a  balance  in  the  treas-^ 
ury  of  $1,049.94.  There  is  due  to  the  association  from  members  on 
initiation  fees  and  annual  dues  arrearages  amounting  to $687.  I  sub- 
mit herewith  vouchers  for  my  disbursements  with  the  request  that  my 
accounts  he  audited  and  the  vouchers  returned  to  me. 

Respectfully  submitted, 

W.  N.  MiLLBB,  Treasurer. 

W.  N.  Miller,  Treaftorer,  in  account  with  West  Virginia  Bar  Associationf 

1901. 

Feb.  4    To  balance  from  1900 * ...«.$  986  43 

**   Tracy  L.  Jeffords,  in.  fee  and  dues  1901 5  00 

**  !E.  8.  Doolittle        **     **              **      " » 5  00 

**   8.  Bmce  HaU,  dues  1901  and  previous 21  00 

"   A.  G.  Dayton,    "      1900  and  1901 6  00 

"  C.  P.  Dorr,         **      1900  and  previous. 18  00 
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Feb.  4    1?o  0.  M.  Aldenon,  dues  1901 8  00 

♦«  L.  J.  Williams,  •«      1901 8  00 

<*  H.  L.  Van  Sickle,  in.  fee  and  dues  1901 5  00 

*'  Chas.  8.  Dice,         "    ««             **      " 6  00 

"  John  A.  Preeton,     ••    ••             **      «* 5  00 

<<£.  A.  Hart,              "    "              ••    1900 6  00 

"  U.  8.  G.  Pitier,      •*    *«             "      *•  5  00 

<*  John  Bastel,  dues  1900 8  00 

<*  Olyde  B.  Johnson,  in.  fee  and  dues  1901 5  00 

*♦  E.  N.  NickoUs,         "    •♦             "      «*    6  00 

"  John  A.  Sheppard,  "    *«              *«      •«    5  00 

**W.  P.  8mlth,            ••     "             "      "    5  00 

"W.  8.  Wysong,         «*    "             «*      **    5  00 

"  Felix  Pifer,               "     "             ♦*    1900 5  00 

«  B.  P.  Meighen,  dues  1901,  etc 5  00 

««  P.  W.  Clark,        "        **          3  00 

**  Samuel  Y.  Woods,  in.  fee  and  dues  1901 5  00 

"  Geo.  Poffenbarger,  "    **             *•      *•     5  00 

*•  J.  W.  Davis,  dues  1900 3  00 

«  M.  M.  Thompson,  dues  1900 8  00 

•*H.P.8mlth,             **      "    8  00 

Mch.20    "L.  D.  IsbeU,              ♦*      "    3  00 

Apr.  16    "RG.Smith,             «•    1900-01 6  00 

Oct.    6    ••  J.  Hop  Woods,          "    1901 8  00 

7    •*  Ohas.  J.  Panlkner,    ••      «*  8  00 

19    "  J.  T.  Hoke,                "      *•  8  00 

80  "  W.  P.  Willey,             ♦♦      "  8  00 

**  T.M.  Garvin,           "      •*  8  00 

81  "O.W.Dillon,             "    1900-01 6  00 

••  J.  Howard  Holt,        "    1901 8  00 

Kov.  a    *•  W.Mollohan,             **      "  8  00 

15    "  Jas.  L.  Hamill,          "       '*  3  00 

19    *•  P.  M.  Beynold,         "      "  3  00 

Oct.   1    ••  W.  0.  Clayton,          **      •• 8  00 

**  W.  W.  Van  Winkle, "      "  8  00 

*♦  Geo.  0.  Sturgiss,      "      *•  8  00 

•*  Jackson  V.  Blair,     "      «*  3  00 

•«  W.  G.  Brown,  Jr.,    *•      •«  8  00 

«  John  J.  Davis,           *'      '*  and  previous 9  00 

*«  W.  P.  Hubbard,        «*      " 8  00 

*♦  0.0.  Higginbotham,"      ••  8  00 

«*  W.  B.  D.  Dent,         "      ••  3  00 

*•  M.  H.  Dent,              «•      •*  3  00 

**  H.  B.  Gilkeson,        "      ••  3  00 

««B.W.DaUey,            "      "  3  00 

•*  John  W.  Mason,       "      •'  3  00 

•*  George  E.  Price,      *•      "  8  00 

"  M.  Jackson,              "      *• 8  00 

"J.P.Brown,             "      "  8  00 

"  Thomas  L.  Broun,    "      "     8  00 

"  H.O.McWhorter,     "      "  8  00 

"B.M.  Ambler,          "      "  8  00 

"  W.  N.  MiUer,            "      "  8  00 

"  T.  8.  RUey,              "      "  3  00 

"  H.  M.  Bussell,          "      " 3  00 

"  Andrew  Edmiston,  "      " 8  00 
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Oct.   1    To  J.  B.  SommeryiUe,  dnes'Ol 8  00 

*•  Joseph  Moreland,     **      " 8  00 

"  B.L.  Butcher,          "      "  8  00 

•*  Benj.  DaUey,            "       " 8  00 

*•  0.  li.  Brown,            "      "  8  00 

*<  D.  B.  Lncas,             *•      <<  and  previous 6  00 

"   0.  W.  Dailev,            **      "  8  00 

"  W.H.H.  Flick,        "      "  8  00 

"P.J.Orogan,            *♦      "     8  00 

"  B.  8.  Allison,            "      ••   8  00 

"  D.  O.  Westenhayer,  «*      " 8  00 

"A.J.01ark.                "      " 8  00 

"  Alfred  CaldweU,       **      "  8  00 

"  B.  B.  Dovenor,         **      " 8  00 

"  L.  F.  Stifel,               "      "  8  00 

*•  Thayer  Melvin,        **      •*  and  preTions 6  00 

"  E.  Boyd  Faulkner,   "      "  8  00 

••  Wm.  H.  Heame,       "      "  8  00 

"  Braxton  D.  Gibson,  **      ** 8  00 

"  Geo.  W.  Atkinson,  *•      *• 8  00 

"   0.  D.  Merrick,          "      "  8  00 

•*  V.  B.  Archer,            "      " 8  00 

"  8.  D.  Turner,            "      •* 8  00 

"J.F.Barron,            "      "  8  00 

*•   Ira  E.  Robinson,      "       "  3  00 

**  W.  W.  Brannon,        "      "  8  00 

••  J.  D.  Logan,              •♦      **  8  00 

•*  W.  G.  Wilson,          "      "  8  00 

•*  8.  G.  8mith,             •*      "  8  00 

"  W.  8.  Wiley,             «•      *•  8  00 

"B.F.Keller,             "      "  3  00 

**  E.  W.  Knight,          "      ••  8  00 

*•   G.  W.  McClintick,   "      **     8  00 

"   W.  Dallas  Payne,      *•      *♦     8  00 

♦*  William  G.  Oonley,  *•      "     8  00 

"  I.  O.  Hemdon,         "      "  and  previous 6  00 

"  B.  F.  Meighen.baL  ♦•      ♦* 1  00 

**  A.  N.  Campbell,        *•      •*  8  00 

"  NeU  J.  Fortney,        «•      "  8  00 

"  St.  Geo.  T.  Brooke,  *•      "  8  00 

"  W.  M.  O.  Dawson,    •*      *'  and  previous 4  00 

**  Forrest  W.  Brown,  "      **  8  00 

"  John  G.Pahner,  Jr.,"      " 8  00 

"  Henry  O.  Hervey,    "      "  8  00 

"  Wm.  McG.  Hall,       "      "  8  00 

"W.C.Meyer,            "      "  8  00 

"W.B.McGary,         "      "  8  00 

"  F.  T.  Martin,            "      "  3  00 

"  Jas.  W.  Ewing,         "      "  8  00 

"  Prank  W.  Nesbitt,    "      " 3  00 

"  George  E.  Boyd,       "      "  3  00 

"   C.  W.  Matheny        "      "  and  previous 9  00 

"  J.  Alex  Ewing,         "       "   3  00 

"  C.  E.  Morris,             "      "  8  00 

"  John  Bassell              "      "  8  00 

"O.L.HoUday           "      "  8  00 


Digitized  by  VjOOQIC 


118 

THE  BAR 

Oct.  1    T 

0  George  B.  Caldwell,  dnei 

*  John  J.  Coniff,         •» 

*  F.  B.  Enslow,           ** 

*  H.  0.  Simms,           ** 

*  John  W.  Dayis          " 

*  O.F.  Ayers               «* 

*  Wm.  McDonald,       " 

*  J.  F.  Strader,            <« 

*  J.  M.  McWhorter,     «« 

*  0.  W.  Oramer,          «* 

*  Harvey  F.  Smith,     " 

*  JohnWehrle,           " 

*  E.  M.  Showalter,      " 

*  S.  F.  Glasscock,       « 

*  W.J.White,            «* 

*  William  G.Peterkin," 

*  A.  G.  Patton,           ** 

*  T.N.  Beed,              ** 

*  F.  0.  Leftwich,        *« 

*  M.  M.  Thompson,    «* 

*  W.  L.  Ashby,           " 

*  E.  D.  Talbott,          «* 

*  J.  B.  Koontz,           ** 

*  Z.  T.  Vinson,            ** 

*  H.  Scott,  Bncker,    " 

*  M.  H.  Willis,           «* 

<  J.  M.  McWhorter,  Dne 

*  LcTin  Smith,               « 
«  John  T.  McGraw        " 

*  W.  B.  Thompson,       «« 

*  A.  0.  Nadenbonsch    «* 

*  Allen  B.  NoU,              " 

*  W.  0.  Kilmer,             " 
«  Harvey  W.  Harmer,    ** 

*  X.  Poole,                     " 
«  Harry  W.  Bayer,         " 

*  W.  B.  ComwaU,          " 

*  James  C.  Frazer          *' 

<  Mason  G.  Ambler,  In.  i 

*  Jas.  S.  McClner,      «* 

*  Beece  Blizzard,        " 

*  MiUiard  F.  Snyder,  «* 

<  0.  J.  Chambers,       « 

*  H.  P.  Camden,         " 
«  W.  Scott,                  " 

*  J.  G.  St  Clair          " 

*  W.  W.  Jackson,       " 

*  T.  A.  Brown,            «« 

'  J.  S.  Spencer,          Due 

*  BichardB.McMahon*< 

*  Bobert  White,             ** 

*  Blaine  W.  Taylor         " 

*  Chas.  £.  Hogg,            <* 
'.  Guy  K.  C.  ioKn,        «* 

*  A.  M.  Ponndstone,     «* 
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Jan.  8      **  0.  W.  Osenton         dnee  19  1  and  preyioiiB 6  00 

**   W.  M.  Strans,  In.  fee  and  dnee  1901 5  00 

Feb.  7      "  MelviUe  D.  Poet,  dues  1900  and  1901 6  00 

*'  Edwin  B.  Kingsley,  In.  fee  and  dues  1901 5  00 

"  John  T.  Cooper,        «*     '*      *•      **      *•     5  00 

Feb.  10    •♦  J.  E.  Promt,               "     •*      "      **      "     5  00 

•*  Geo.  W.  Johnson,    dnee  1901  3  00 

Feb.  11    •*  J.  M.  Hamilton,          "      •*     8  00 

♦•  J.  W.  Vandenrort,       *•      "    and  previons 12  00 

Total $1,686  93 

OONTBA. 
1901. 

Feb.   ao  By  pd.  H.  H.  Moes,  Jr.,  Voucher  No.  1   f245  00 

Mch.    7  "  *•  J.  W.  Leeee,  Cashier,  •*        "2 40  00 

Mch.  20  *•  "  Bessie  B.  Leech  "        "8 10  00 

April    9  **  "  H.  H.  Moss,  Cashier,  *•        "4 36  00 

May     9  **  **  Stote  Journal  Co.,  "  "    6  .   . . .  2  00 

May   20  '*  **  Oscar  A.  Campbell  ••        ••    6 50  00 

July  16  "  •*  E.  M.  Gilkeson,  Cashier  "        "7 30  00 

Aug.     7  "  "  H.  H.  Moss,  Cashier  "        "8 30  00 

Sept.    4  <*  *<  £.  M.  Oilkeson,  Cashier,  <«        <*    9 30  (tO 

Oct.   16  «*  "  W.  P.  Willey,  "        ♦♦  10 6  0'» 

Oct.   30  "  •*  T.  M.  Garvin  "        "11 18  14 

"  "  Wheeling  News  Lito.  Co.,  «*        "12 Kil  25 

"  "  John  J.  Davis,  *♦        "13  3i*  60 

1902. 

Feb.    8  "  "  Bessie  B.  Leech,  "  "  1.  .4. . . .  10.0a-$636  99 

Balance $1,<49  94 

We  have  examined  the  forgoing  report  of  the  treasurer  and  find  that 
the  expenditures  made  and  reported  by  him  are  correct  and  supported 
by  proper  vouchers. 

?:  M.*  S^^8,  !  A"^*""*  Committee. 

RSFOBT  OF  COMMITTSB  ON  ADMISSIONS. 

M.  F.  Skidbb:  As  a  special  committee  on  Membership  I  desire 
to  present  the  names  of  the  following  candidates  for  admission,  and 
can  say  of  the  Olarksburg  applicants  and  the  others  that  I  know,  that 
they  are  all  right,  and  am  willing  to  believe  the  ones  I  don't  know  ars 
also: 

Ohas.  W.  Moore,  Olarksburg. 

L.  C.  Crile,  " 

B.G.  Altizer,  «* 

H.  T.  Houston,  *« 

Haymond  Maxwell,     ** 

James  B.  Law,  ** 

Claude  W.  Gore,         •« 

G6n.B.S.  Northoott,«* 

0.  W.  Lynch,  «« 

John  B.  Swiger,         <* 

U.  G.  Toong,  Buckhannon. 
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C.  H.  A.  KuD8t,  Grafton. 

M.  S.  Hedges,  Keyser. 

C.  O.  Strieby,  Davis. 

H.  D.  Thurmond,  Addison. 

O.  W.  O.  Hardman,  Middleboame. 

A.  M.  Cunningham,  Parsons. 

Homer  Yf.  Williams,  Clarksburg. 

W.  Frank  Stout,  •• 

Ben].  F.  Bailey,  Grafton. 

Nelson  C.  Hubbard,  Wheeling. 

H.  C.  Richards,  «• 

Joseph  R.  Nay  lor  " 

Od  motion  the  Secretary  was  instructed  to  cast  the  vote  of  the 
association  for  the  above  named  candidates,  which  being  done,  they 
were  declared  members. 

THB  JUDICIARY  AMSNDIOENT. 

C.  W.  Daily:  I  move  to  take  up  topic  for  discussion  Na  1,  on 
the  program,  relative  to  the  constitutional  amendments.  Mr.  F.  M. 
Reynolds  is  loaded  to  the  neck  on  this  subject. 

F.  M.  Reynolds:  Mr.  Chairman  and  gentlemen  of  the  Bar 
Association,  I  want  to  relieve  you  of  the  impression  that  might  have 
been  made  by  my  brother  Daily,  when  he  named  me  as  one  loaded 
upon  these  constitutional  amendments.  I  want  to  say  that  I  am  not 
especially  loaded,  but  I  do  feel  an  interest  in  these  questions,  and 
having  been  connected  with  their  proposal  by  the  Legislature  of  this 
State  in  the  session  of  1901,  I  presume  we  might  look  upon  it  to  some 
extent  as  a  kind  of  personal  privilege  on  my  part  to  have  something 
to  say  about  these  constitutional  amendments,  and  especially  one  of 
them.  I  hope  that  I  am  not  addressinga  prejudiced  Jury;  I  always  do 
like,  or  rather  dislike,  a  Jury  in  any  case  that  have  made  up  their 
minds  before  hand,  and  I  hope  that  if  you  have  made  up  your  minds 
on  this  question,  I  hope  you  will  try  and  free  your  minds  from  this 
prior  Judgment.  I  hate  to  resort  to  a  manuscript  for  the  purpose  of 
making  a  speech,  but  before  I  came  here  for  the  sake  of  accuracy  I 
took  down  what  I  wanted  to  say  on  this  Judicial  amendment,  and 
therefore  you  will  pardon  me  for  reading  from  this  paper  relating  to 
this  particular  amendment;  1  mean  the  one  relating  to  the  Judicial 
amendment. 

MB.  BBYNOLDS'  ADRDB88. 

As  there  has  been  considerable  discussion  among  the  members  of 
the  Bar  and  in  the  public  prints  with  regard  to  the  effect  of  the  pro- 
posed amendment  of  the  constitution  of  this  State  generally  styled 
**The  Judicial  Amendment,"  and  as  the  subject  has  been  somewhat 
befogged  and  mystified  by  this  discussion  on  the  part  of  those  who 
evidently  have  not  closely  considered  the  subject,  1  deem  it  proper 
that  I  should  endeavor  as  far  as  I  can  to  clear  away  this  mist  and  fog, 
so  that  there  may  be  a  better  understanding  of  the  exact  situation  of 
this  matter. 

As  a  member  of  the  House  of  Delegates  of  this  State  at  the  session 
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of  1901  I  iotroduoed  into  that  body  what  was  knowo  as  House  JoiDt 
Besolutioo  No.  15  io  the  foUowlDg  words:  **BesolTed  by  the  Legisla- 
ture of  West  Virgloia,  twa  thirds  of  the  members  elected  to  each 
house  concurring  therein,  that  the  following  be  proposed  as  an  amend* 
ment  to  the  constitution  of  this  State: 

**The  Supreme  Court  of  Appeals  shall  consist  of  five  judges.  Those 
Judges  in  oflSce  when  this  amendment  talces  effect  shall  continue  in 
oflSce  until  their  terms  shall  expire,  and  the  Legislature  shall  provide 
for  the  election  of  an  additional  judge  of  said  court  at  the  next  gen- 
eral election,  whose  term  shall  begin  on  the  first  day  of  January,  one 
thousand  nine  hundred  and  three,  and  the  Governor  shall,  as  for  a  va- 
cancy, appoint  a  Judge  of  said  court  to  hold  oflSce  until  the  first  day 
of  January,  one  thousand  nine  hundred  and  five.  The  judges  of  the 
Supreme  Court  of  Appeals  and  of  the  Circuit  Court  shall  receive  such 
salaries  as  shall  be  fixed  by  law  for  those  now  in  or  those  hereafter  to 
come  in  to  oflSce." 

The  joint  resolution  was  passed  by  the  House  of  Delegates  on  the 
6th  day  of  February,  1901,  after  being  read  three  times  in  the  House 
and  reported  with  recbmmendation  to  pass  by  the  Judiciary  Commit- 
tee. As  copied  above,  the  resolution  was  passed  by  the  House,  ayes 
56,  noes  none.  Just  as  given  on  page  553,  House  Journal  1001. 

This  resolution  as  passed  by  the  House  was  sent  over  to  the  Senate 
to  be  concurred  in  by  that  body,  and  it  was  passed  by  the  Senate  after 
being  verbally  amended  as  to  the  enacting  clause  and  the  body  of  the 
resolution  was  amended  as  to  one  word,  and  that  was  iu  section  2, 
line  9,  by  striking  out  the  word  <*three*'  and  inserting  in  lieu  thereof 
the  word  ('five.^'    (See  Senate  Journal,  pages  341-342.) 

After  being  so  amended  the  resolution  was  held  up  in  the  Senate 
for  want  of  a  consitutional  two-third  majority  vote  until  the  19th  day 
of  February,  when  It  was  passed  by  the  Senate,  sent  back  to  the  House, 
when  the  amendment  made  by  the  Senate  was  concurred  in  by  the 
House.  It  will  be  noticed  that  when  the  resolution  was  passed  by  the 
Senate  it  had  been  divided  into  two  sections.  *'Tbat  the  following  be 
proposed  as  an  amendment  to  the  constitution  of  this  State"  was 
numbered  as  section  1,  and  the  residue  of  the  resolution  as  a  second 
section.  This,  I  presume,  was  done  by  the  printer  for  convenience  in 
numbering  the  lines,  and  these  numbers  1  and  2  constitute  no  part  of 
the  resolution. 

Now  the  important  question  arises  as  to  the  effect  of  this  amend- 
ment to- the  constitution  if  adopted  by  vote  of  the  people  of  the  State. 
It  will  t)e  seen  at  once  that  the  proposed  amendment  does  not  refer  to 
any  particular  section  or  article  of  the  constitution,  and  does  not  pur- 
port to  amend  any  particular  section  or  article;  it  only  purports  to 
amend  the  constitution  of  this  State.  How  far  would  it  amend  the 
present  constitution  if  it  is  adopted?  The  answer  to  this  question  is, 
that  it  amends  the  present  constitution  so  far  as  it  conflicts  there- 
with, and  no  further.  There  are  only  two  particulars  (besides  pro- 
viding for  filling  the  oflSce  of  a  fifth  judge),  in  which  the  present  con- 
stitution is  amended,  namely,  increasing  the  number  of  judges  of 
which  the  Court  of  Appeals  shall  consist,  from  four  to  five,  and  pro- 
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Tiding  for  fixing  by  law  the  salaries  of  the  judges  now  in  office,  both 
Circuit  and  Supreme  Court  Judges,  or  those  to  come  into  office.  The 
number  of  Judges  of  which  the  Court  of  Appeals  shall  at  present  con- 
sist is  fixed  by  section  2  of  article  8  of  the  consiitution.  The  salaries 
the  judges  of  the  courts  shall  receive  is  fixed  by  section  16  of  the  same 
article.    The  sections  of  this  article  referred  to  read  as  follows: 

2.  The  Supreme  Court  of  Appeals  shall  consist  of  four  Judges,  any 
three  of  whom  shall  be  a  quorum  for  the  transaction  of  business.  They 
shall  be  elected  by  the  voters  of  the  State  and  hold  their  offices  for  the 
term  of  twelve  years,  unless  sooner  removed  in  the  manner  prescribed 
by  this  constitution,  except  that  the  Judges  in  office  when  this  article 
takes  effect  shall  remain  therein  until  the  expiration  of  their  present 
term  of  office. 

16.  All  Judges  shall  be  commissioned  by  the  Gk>vernor.  The 
salary  of  a  Judge  of  the  Supreme  Court  of  Appeals  shall  be  two  thousand 
two  hundred  dollars  per  annum,  and  that  of  a  Judge  of  the  Circuit 
Court  shall  be  one  thousand  eight  hundred  dollars  per  annum,  and 
each  shall  receive  the  same  mileage  as  members  of  the  Legislature: 
Prodded,  that  Ohio  County  may  pay  an  additional  sum  per  annum  to 
the  Judges  of  the  Circuit  Court  thereof;  but  such  allowance  shall  not 
be  increased  or  diminished  during  the  term  of  office  of  the  Judges  to 
whom  it  may  have  been  made.  No  Judge  during  his  term  of  office 
shall  practice  the  profession  of  law  or  hold  any  other  office,  appoint- 
ment or  public  trust  under  this  or  any  other  government,  and  the  ac- 
ceptance thereof  shall  vacate  his  Judicial  office.  Nor  shall  he,  during 
his  continuance  therein,  be  eligible  to  any  political  office. 

All  that  is  in  both  of  these  sections  as  now  in  the  constitution 
will  remain  in  full  force  except  in  the  two  particulars  mentioned  in  the 
resolution  and  pointed  out  above.  The  rule  of  law  applicable  to  this 
construction  of  the  effect  of  the  amendment  is  a  well-known  rule, 
which  will  be  found  laid  down  in  the  American  and  English  Encyclope- 
dia of  Law,  volume  23,  page  479,  as  follows:  <*If  two  statutes  on  the 
same  subject  are  mutually  repugnant  and  irreconcilable,  the  latter  act 
without  any  repealing  clause  in  the  absence  of  express  intent  to  the 
contrary,  is  a  repeal  of  the  earlier.  But  even  In  such  case  the  old  law 
is  repealed  by  implication  only  pro  tanto  to  the  extent  of  the  repug- 
nancy, and  generally  speaking,  such  parts  of  the  prior  act  as  may  be 
incorporated  into  the  subsequent  statute  consistently  therewith,  must 
be  considered  in  force."  This  rule  is  supported  by  decisions  in  nearly 
all,  if  not  every  State  in  the  Union,  and  by  cases  in  West  Yirginia  and 
Virginia.  State  vs.  Cain,  8th  W.  Va.,  p.  730;  Fields  vs.  Bennett, 
Auditor,  8th  W.  Va.,  p.  74;  Forqueran  vs.  Donnally,  7th  W.  Va.,  p. 
414;  Fox  vs.  Commonwealth,  16  Grat.  10;  Hogan  vs.  Guigon,  29Grat. 
705 .  The  same  rule  we  would  apply  to  the  construction  of  statutes 
upon  this  subject,  would  without  question,  apply  to  the  construction 
of  constitutional  amendments. 

My  attention  has  been  called  to  an  article  written  by  Col.  B.  E. 
Fast,  and  published  in  the  February  number  of  Th«  Bar,  page  60, 
and  endorsed  in  an  article  published  in  the  same  number  by  the  editor 
of  that  Journal,  page  59.     Col.  Fast's  argument,  it  will  be  noticed,  is 
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based  on  a  iDlsqaotation  of  the  resolution  proposing  the  amendment. 
He  says:  '*At  the  last  session  of  the  L^eftolauipe  the  following^ 
amendment  was  proposed  to  the  constitution  of  the  State,  which  is  to 
be  voted  on  for  ratification  or  rejection  at  the  next  election: 

* 'Section  2  of  article  8  to  be  amended  so  as  to  read  as  follows: 
* 'Section  2.  The  Supreme  Oourt  of  Appeals  shall  consist  of  five 
Judges,'*  etc.,  here  he  quotes  the  remainder  of  the  resolution  correctly. 
It  will  be  seen  at  a  glance  that  the  proposed  amendment  as  passed  by 
the  Legislature  and  quoted  above  by  me  does  not  amend  in  terms  sec- 
tion 2  of  article  8  of  the  constitution,  or  any  other  section  or  article; 
neither  is  it  a  substitute  for  section  2  alone,  but  it  simply  amends  the 
constitution.  1  have  shown  by  the  foregoing  how  far  the  amend- 
ment, if  adopted,  amends  the  present  constitution.  Ool.  Fast  further 
says  in  bis  argument  that  the  amendment  is  a  substitute  for  the  whole 
of  section  2  of  article  8,  and  proceeds  to  argue  that  the  three  essential 
provisions  of  section  2  as  it  now  stands  are  omitted  from  the  amend* 
ment,  and  he  quotes  these  omitted  parts. 

1 .  That  the  Judges  shall  be  elected  by  the  voters  of  the  State. 

2.  That  the  Judges  shall  hold  their  oflQces  for  twelve  years. 

3.  That  the  judge  shall  hold  his  office  during  his  term  * 'unless 
sooner  removed  in  the  manner  prescrit)ed  by  this  constitution." 

As  Col.  Fast's  quotation  of  the  resolution  is  wrong,  and  the 
premises  upon  which  be  bases  his  argument  are  false,  his  conclusions 
are  necessarily  false. 

The  fact  is,  that  in  the  three  particulars  Just  enumerated,  the 
present  provisions  of  the  constitution  are  unaffected  by  the  amend- 
ment, so  that  if  the  amendment  is  adopted  the  judges  will  be  elected 
by  the  voters  of  the  State;  they  will  bold  tbeir  oCHces  for  twelve  years 
and  tbey  will  bold  their  offices  during  their  terms  unless  sooner  re- 
moved in  the  manner  prescribed  by  the  constitution. 

If  this  amendment  is  adopted  by  the  vote  of  the  people  the 
Supreme  Court  of  Appeals  thereafter  will  coosist  of  five  Judges.  The 
Judges  will  be  elected  by  the  voters  of  the  State;  tbey  will  hold  their 
offices  for  twelve  years  and  continue  to  hold  tbeir  offices  during  tbeir 
terms  unless  sooner  removed  in  the  manner  pre8crit)ed  by  the  consti- 
tution, and  the  Legislature  will  have  the  power  under  this  amend* 
ment  to  fix  the  salaries  of  the  Judges  of  the  Supreme  and  Circuit 
Courts  now  in  office,  as  well  as  those  to  come  into  office.  The  inquiry 
may  be  made  as  to  wby  sections  2  and  16  of  article  8  of  the  constitU'* 
tion  were  not  re-enacted  in  the  proposed  amendment  as  a  whole.  This 
was  not  done  nor  attempted  to  be  done,  for  the  obvious  reason  that  if 
the  amendment  had  undertaken  to  re-enact  both  of  these  sections,  it 
would  have  opened  up  numerous  questions  and  would  have  endangered 
the  passage  of  any  amendment  on  this  subjec]^  by  the  Legislature. 
The  need  of  having  the  Supreme  Court  of  the  State  increased  to  the 
number  of  five  judges,  and  giving  to  the  judges  both  of  tbe  Supreme 
Court  and  tbe  Circuit  Court  more  salaries  than  are  allowed  by  tbe 
present  constitution,  was  felt  by  every  one  who  thought  upon  tbe 
question,  but  if  the  effort  had  been  made  to  re-enact  both  of  these 
sections  entire  there  would  have  been  a  division  of  opinion  upon  several 
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questioos  that  would  hare  beeo  raised  and  mo6t  likely  would  hare  de« 
feated  the  end  aimed  at.  It  will  be  seen  by  referring  to  the  proceed- 
ings of  the  Senate  that  it  was  a  dlfflcalt  matter  to  get  the  amendment 
through  in  a  simple  form  coTering  these  two  questions.  If  it  had 
been  loaded  down  with  numerous  other  questions  as  to  appointment  or 
election  of  Judges;  as  to  the  length  of  the  term  they  should  hold  their 
oflSoe;  as  to  how  they  should  be  remoTed  from  office;  the  fixing  of  the 
salaries  of  the  judg^  in  the  resolution,  and  other  questions  that  would 
have  necessarily  arisen,  it  can  be  readily  seen  how  difficult  it  might 
have  been  to  hare  had  any  amendment  upon  this  subject  adopted  by 
the  Legislatute. 

It  has  been  stated  that  no  one  assumes  the  responsibility  for  this 
amendment.  I  will  say  Just  here  that  I  readily  and  frankly  admit  my 
responsibility  for  oifering  the  amendment,  and  have  no  reason  to 
doubt  that  it  was  wise  and  proper  and  in  the  best  form  it  could  bare 
been  made.  It  is  true  I  did  not  write  the  amendment  myself,  but  it 
was  written  by  one  who  was  learned  in  the  law  and  with  more  expe- 
rience than  myself,  and  evidently  prepared  with  greater  care,  more  ac- 
curacy, and  after  much  more  reflection  than  was  given  to  the  subject 
by  the  writers  in  Thb  Bab  heretofore  referred  to.  I  will  Ray  just  here 
in  passing  that  we  might  reasonably  have  expected  from  the  two  pro- 
fessors in  the  West  Virginia  University,  who  are  the  authors  of  these 
articles  more  care,  greater  legal  learning,  fuller  consideration  and  more 
accuracy  in  the  preparation  of  their  criticisms  of  this  amendment 
than  their  articles  display. 

The  further  criticism  is  made  upon  this  amendment  that  it  does 
not  effect  the  purpose  of  giving  to  the  Legislature  the  power  to  in- 
crease the  salaries  of  the  judges  of  the  Supreme  and  OircyitCk)urts.  It 
is  averred  that,  that  part  of  the  amendment  which  says,  *'The  Judges 
of  the  Supreme  Oourt  of  Appeals,  and  of  the  Circuit  Court  shall  re- 
ceive such  Ralaries  as  shall  be  fixed  by  law  for  those  now  in  or  those 
hereafter  to  come  into  office,"  is  not  in  conflict  with  section  Id  of 
article  8  of  the  constitution. 

Again  Col.  Fast  commits  an  error,  growing  out  of  his  misquota- 
tion of  the  amendment.  The  amendment  if  adopted  will  be  in  direct 
conflict  with  so  much  of  section  16  of  article  8  as  fixes  the  salaries  of 
the  judges,  and  will  give  to  the  Legislature  the  power  to  fix  by  <*law" 
the  salaries  of  the  Judges;  such  was  the  purpose  of  that  part  of  the 
amendment  Just  quoted,  and  it  will  undoubtedly  accomplish  its  pur- 
pose. It  is  contended  that  the  use  of  the  word  **law"  in  the  amend- 
ment will  include  the  constitution  as  well  as  an  act  of  theL^islature. 
Even  if  this  is  granted  as  a  general  rule  to  be  correct,  it  is  equally 
true  that  where  the  constitution  prescribes  certain  things  to  be  done 
or  regulated  by  law,  an  act  of  the  Legislature  is  included  under  the 
word  **law*'  as  well  as  the  constitution.  What  is  there  now  in  the 
constitution  of  this  State  if  the  proposed  amendment  is  adopted  to 
prevent  the  Legislature  from  fixing  by  *'law"  the  salaries  of  the  Judges? 
If  this  was  not  the  purpose  of  the  part  of  the  amendment  last  quoted 
then  it  accomplished  nothing.  The  very  language  used  shows  a  man- 
ifest intention  to  give  to  the  Legislature  the  power  to  fix  by  **law'*  the 
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salaries  of  the  Judges,  Dot  only  for  those  to  come  Into  office,  hut  also 
for  those  oow  in  office.  But  for  this  amendment  another  section  of 
the  constitution  would  forhid  the  changing  of  the  salaries  of  any 
officer  during  his  term  of  office. 

I  presume  Ool.  Fast  was  led  into  the  mistake  he  made  in  quoting 
the  proposed  amendment  hy  what  he  found  in  the  act  of  the  Legisla- 
ture submitting  this  amendment,  as  well  as  others,  for  ratification  or 
rejection,  to  a  vote  of  the  people  at  the  next  general  election.    I 
frankly  admit  that  in  the  preparation  of  that  act,  which  will  be  found 
in  the  acts  of  the  Legislature  of  1901,  pages  451-452,  some  clerk, 
equally  as  careless  as  the  gentleman  in  his  quotation  and  criticism,  in 
copying  the  proposed  amendment,  misquotes  it  and  undertakes  to  say 
in  referring  to  it  as  the  third  proposed  amendment,  that  **section  2  of 
article  8  to  be  amended  so  as  to  read  as  follows:     'Section  2.    The 
Supreme  Court  of  Appeals  shall  consist  of  five  Judges,  etc.'  *'    This 
was  simply  a  misquotation  of  the  amendment  itself;  it  will  be  found 
in  the  satue  acts  at  page  462.    This  misquotation  is  a  mere  clerical 
error  and  can  have  no  effect  upon  the  amendment  itself.    It  will  be 
further  seen  from  the  same  act,  page  454,  that  in  giving  directions  as 
to  how  the  ballot  should  be  printed  and  prepared  it  is  referred  to  as: 
(3)    Judicial  Amendment. 
Amending  Sections  2  and  16  of  Article  8. 
For  Ratification. 
For  Rejection. 
In  this  act  the  title  and  other  sections  refer  to  the  amendment  as 
amending  sections  2  and  16  of  article  8  of  the  constitution. 

It  will  be  readily  seen  that  here  is  a  conflict  in  the  act  itself  sub- 
mitting this  amendment,  as  to  what  sections  and  articles  of  the  con- 
stitution it  amends.  It  does  amend  by  implication  sections  2  and  16 
of  8  so  far  only  as  the  amendment  is  in  conflict  with  those  sections, 
but  no  further. 

Now  when  we  come  to  ascertain  how  much  and  what  part  of  sec- 
tions 2  and  16  of  article  8  are  amended,  we  must  look  to  the  amend- 
ment Itself.  It  will  speak  for  itself.  It  will  be  the  guide  by  which 
we  must  determine  how  much,  and  what  parts  of  these  two  sections 
are  amended  by  it. 

No  court  can  have  any  difficulty  in  reaching  the  conclusion  that 
the  amendment  must  speak  for  itself.  And  from  the  wording  of  it, 
it  must  be  determined  how  far  it  amends  the  constitution  of  this 
State.  If  the  court  examines  chapter  153  of  the  acts  of  1901,  provid- 
ing for  the  submission  of  the  proposed  amendment,  the  clerical  error 
will  so  clearly  appear  that  the  court,  under  well  known  principles,  will 
look  to  the  proposed  amendment  and  to  that  alone  and  such  clerical 
error  can  have  no  effect. 

I  may  be  asked  whether  or  not  this  error  made  in  quoting  the 
proposed  amendment  in  the  act  of  the  Legislature  submitting  it  to  a 
vote  of  the  people,  for  ratiflcation  or  rejection,  may  mislead  the  voters 
as  to  the  precise  question  to  be  voted  upon?  My  answer  to  this  ques- 
tion will  be  in  the  negative,  for  the  reason  that  the  sixth  section  of 
said  act  requires  the  Governor  to  cause  the  proposed  amendment  to  be 
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published  at  least. three  months  prior  to  the  eleetioh  in  a  newspaper 
in  every  county  in  which  one  Is  printed.  In  this  notice  the  Goyemor 
should,  and  doubtless  will,  publish  correctly  the  proposed  amendment 
and  the  designation  of  the  form  of  the  ballot  to  be  used  in  Toting  on 
the  question  as  set  out  in  the  act,  and  as  I  have  set  it  out  in  this 
paper,  and  which  is  correct  and  not  misleading.  Brery  Toter  casting 
his  ballot  may  examine  the  proposed  amendment  and  he  can  readily 
see  to  what  extent  the  constitution  will  be  amended  If  the  proposed 
amendment  is  adopted.  Thus  we  have  a  plain,  simple  and  inexpensive 
mode  of  amending  the  constitution. 

I  wish  to  call  attention  to  the  fact  that  fifteen  articles  of  amend* 
ment  have  been  added  to  the  constitution  of  the  Qui  ted  States  since 
the  original  constitution  was  adopted.  No  one  of  these  amen^lments 
makes  any  reference  to  any  particular  section  or  article  of  the  consti- 
tution amended;  most  of  them  are  new  provisions  or  additions  to  the 
constitution.  Some  change  previously  existing  sections.  The  twelfth 
amendment  relating  to  the  election  of  President  and  Vice-President 
changes  all  of  sub^section  3  of  section  1  of  article  2  of  the  constitution. 

The  question  as  to  how  far  the  fourteenth  amendment  changes  the 
previously  existing  constitution  has  not  been  fully  determined  in  many 
respects.  How  far  does  section  2  of  the  fourteenth  amendment  change 
sub-section  3  of  section  2  of  article  1  of  the  constitution  relating  to 
the  representation  in  Congress,  direct  taxes  and  the  census?  This  is 
a  question  I  will  not  undertake  to  answer  at  this  time,  but  there  can 
be  no  doubt  that  so  much  of  said  sub-section  3  of  section  2  of  article  1 
as  relates  to  direct  taxes  remains  a  part  of  the  constitution  of 
the  United  States.  See  the  opinion  of  the  court  in  the  Income 
Tax  cases,  158  U.  S.  601^  I  desire  to  call  especial  attention  to  the 
question  as  to  how  far  the  fourteenth  amendment  changes  the  pre-* 
viously  existing  constitution,  particularly  the  fifth  amendment.  Any 
lawyer  will  readily  understand  that  when  you  come  to  construe  and 
ascertain  the  full  scope  and  meaning  of  the  fourteenth  amendment  of 
the  constitution  you  must  look  at  many  provisions  of  the  constitution 
and  amendments  thereto,  existing  before  the  adoption  of  the  four- 
teenth amendment. 

I  need  only  refer  the  members  of  the  legal  profession  to  the  learned 
and  able  discussion  of  these  questions  as  found  in  Judge  Henry  Bran- 
non's  new  and  exhaustive  work  on  the  fourteenth  amendment  to  the 
constitution  of  the  United  States.  By  reading  the  author's  preface  to 
that  work,  some  idea  will  be  obtained  as  to  how  far  the  fourteenth 
amendment  effects  a  change  in  the  previously  existing  constitution  of 
the  United  States. 

It  may  be  proper  for  me  to  give  some  explanation  as  to  how  the 
clerical  error  was  made  in  the  act  of  the  Legislature  of  1901,  submit- 
ting the  proposed  Judicial  amendment  to  the  voters  of  the  Stste.  I 
was  not  chairman  of  the  Judiciary  Committee  having  this  bill  in 
charge,  but  the  facts  as  I  remember  them  are:  That  this  judicial 
amendment  did  not  pass  the  Senate  until  very  near  the  close  of  the 
session.  The  frame-work  of  a  bill  providing  for  the  submission  of  this 
and  three  other  amendments  had  been  proposed.  At  least  two  of  these 
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amendments'hadbeen  so  drawn  as  to  re-eosict  oertaln  sections  of  the 
coDstltaUon.  The  form  of  the  act  relating  to  these  amendments 
should  not  have  heeo  the  same  as  the  form  relating  to  the  Judicial 
amendment,  and  douhtless  some  clefk  in  copying  this  bill  followed' the 
form,  with  reference  to  the  judicial  amendment,  as  it  appeared  with 
reference  to  the  others  and  thus  fell  into  the  error.  It  may  be  asked 
why  this  was  not  detected.  My  answer  to  that  question  is  simply 
this:  The  bill  was  not  printed;  it  had  to  be  rushed  through  tx}th 
Houses  in  great  haste;  while  read  by  the  clerk  it  could  not  be  heard 
by  the  members,  and  in  this  way  I  think  the  error  was  not  detected. 
As  I  have  shown  before,  the  clerical  error,  for  such  it  undoubtedly 
was,  cannot  effect  the  validity  of  the  amendment  if  adopted  by  vote 
of  the  people.  If  the  question  ever  comes  before  the  courts  they  will 
doubtless  go  as  far  as  the  law  will  allow  to  carry  out  the  intention  of 
the  people  and  in  giving  effect  to  their  will. 

We  conclude  from  what  has  been  said  that  the  only  question  about 
which  there  can  be  any  doubt  is  whether  the  act  of  the  Legislature 
substantially  complies  with  the  requirement  of  the  constitution,  that 
the  amendment  proposed  shall  be  submitted  to  the  vote  of  the  people. 
We  have  seen  that  this  has  been  substantially  done,  notwithstanding 
the  error  committed  in  copying  the  amendment  into  the  act.  The  act 
of  submission  cannot  change  the  amendment.  The  amendment  must 
have  a  two-third  vote  of  all  the  meml)ers  elected  to  each  House  in 
order  to  pass  it.  The  act  submitting  it  to  a  vote  only  requires  a 
majority  of  a  quorum  of  each  House  to  pass  it.  It  was  unnecessary, 
in  our  view,  to  copy  the  amendment  into  the  act  submitting  it,  and  it 
could  have  been  identified  by  reference  to  the  number  of  the  Joint 
resolution  proposing  it,  and  under  which  it  received  the  concurrence 
of  the  necessary  two-thirds  of  the  members  elected  to  each  House.  An 
error  in  copying  it  could  not  change  it.  If  the  act  submitting  the 
amendment  has  enough  in  it  to  show  in  substance  and  effect  that  it 
has  been  submitted  to  a  vote  of  the  people,  it  is  all  that  is  required. 
The  intention  of  the  Legislature  to  submit  to  a  vote  the  amendment 
as  adopted  is  plain,  when  all  of  the  provisions  of  the  act  are  looked  to. 
The  will  of  the  people  could  not  be  defeated  by  such  an  error,  if  the 
amendment  as  proposed  is  voted  upon  and  ratified  by  them. 

That  is  the  duty  of  the  Bar  Association  in  reference  to  this  pro- 
posed amendment?  My  view  is  that  we  ought  to  advocate  and  work 
for  its  adoption.  As  there  are  only  four  members  of  the  Supreme 
Court  at  present,  an  equal  division  among  them  results  in  a  deadlock, 
and  it  might  result  in  having  important  questions  undecided  for  a 
long  time,  and  might  also  result  in  having  a  construction  of  certain 
law  in  one  circuit  different  from  the  construction  in  another.  The 
work  of  the  Supreme  Court  is  growing  rapidly  and  is  more  than  the 
four  Judges  can  possibly  have  time  to  do,  and  do  with  that  care  its 
importance  demands.  More  time  should  be  given  by  the  whole  court 
together  in  considering  cases  to  be  decided.  They  cannot  decide  cases 
until  so  long  after  an  oral  argument  that  it  will  be  forgotten,  and 
thus  such  arguments  are  rendered  useless. 

This  State  has  grown  vastly  since  the  constitution  was  adopted 
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flziog  the  Dumber  of  Judges  of  the  Sopreme  Oourt  at  foor,  and  legal 
boaioess  is  rapidly  on  the  increase.  The  noaiber  and  importanoe  of 
the  cases  and  qaescions  to  be  decided  by  the  Sopreme  Ooart  is  greatly 
in  excess  of  what  it  was  twenty-flve  or  thirty  years  ago«  The  salary 
the  Judges  now  receiye  is  ridiculously  small.  The  pay  does  not  nearly 
compensate  for  the  seryices.  This  fact  is  little  less  than  a  shame  and 
disgrace  to  our  rich  and  growing  State. 

During  the  reading  of  the  aboTe  paper  George  B.  Price  said, 
**What  is  the  effect  of  the  Senate  amendment  on  that  resolution?" 

Mb.  Bbynolds:  His  term  shall  begin  the  Ist  day  of  January, 
1903;  it  was  a  mere  mistake  in  putting  three  in  place  of  five.  That 
was  amended  in  the  Senate. 

M.  F.  Skidbb:    His  term  would  expire  when  the  GoTemor's  did? 

Mb.  Bxtkolds:  Tes,  sir.  When  we  come  to  consider  that  the 
Judges  of  your  courts  haye  the  liTes,  liberty  and  property  of  the  people 
of  the  State  within  their  power  and  domain,  we  can  at  once  see  how 
important  it  is  to  haye  these  questions  decided,  decided  quickly  and 
decided  right.  Is  there  a  member  of  our  profession  here  today  who 
does  not  know  that  there  is  conflict  after  conflict  until  I  cannot  under^ 
take  to  adTise  my  clients  any  more  what  the  the  law  of  this  country 
is.  I  say  we  ought  to  advocate  this  amendment.  Some  gentlemen 
may  say  that  the  people  ought  to  be  consulted.  I  say  that  it  is  for 
the  interest  of  the  people  that  it  ought  to  be  adopted.  I  have  no  con- 
cern in  this  more  than  any  member  of  the  Bar,  but  I  do  beHeve  and 
think  that  the  fact  that  we  haye  only  four  Judges  of  our  Supreme 
Court,  and  for  the  salaries  of  only  $2,200  a  year,  it  is  discouraging  to 
the  young  members  of  the  profession  of  our  State,  and  does  not  inspire 
a  man  to  qualify  himself  for  these  high  and  honorable  offices.  I  might 
be  asked,  ''Suppose  this  amendment  is  adopted  by  the  Tote  of  the 
people,  what  is  the  effect  of  it?''  It  could  only  have  two  effects,  that 
it  was  adopted  as  part  of  the  fundamental  law  of  the  State,  or  it  was 
not.  The  only  question  is,  ''Does  that  resolution  submit  this  question 
to  the  vote  of  the  people  on  account  of  that  error?"  And  it  my 
brother  Bditor  of  Thb  Bab  and  my  brother  Fast  had  discussed  this 
question  from  that  view  point,  I  would  not  perhaps  be  as  harsh  as  I 
have  been.  If  they  had  attacked  this  amendment's  character  and 
opposed  its  adoption  by  the  Legislature  and  submitted  it  as  it  was 
voted  on  by  the  Legislature  and  then  submitted  to  the  people,  they 
might  have  had  something  to  argue  about  it.  I  think  it  is  unfair, 
and  I  regret  the  Bditor  of  Thb  Bab  is  not  present  to  hear  what  I  say, 
and  I  only  want  to  say  that  he  was  hasty  in  his  conclusion  after  read- 
ing the  article  of  Ool.  Fast,  when  he  said  it  was  of  no  effect.  He  was 
at  least  hasty  if  nothing  more.  I  want  to  impress  in  conclusion  this 
fact,  that  if  this  amendment  is  adopted,  my  Judgment  is  that  a  court 
of  Justice  will  go  a  long  way  to  ascertain  whether  the  will  of  the 
people  cannot  be  given  effect,  but  if  the  oourt  decide  against  it  we  are 
no  worse  off  than  we  are  at  the  present. 

£.  M.  Showaltbb:    Mr.  Beynolds,  have  you  examined  whether 
the  error  in  the  printed  bill  occurs  in  the  engrossed  bill  on  file? 
Mb.  Bbynolds:    No,  sir,  I  have  not  examined  that. 
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Mb.  Pbicb:    I  have  had  very  little  time  to  ezamiDe  these  proposed 
coDStitutioDal  ameDdments  with  any  care  uotil  my  arrival  here  to  at- 
tend this  meeting.     We  are  so  much  taken  op  down  In  the  southern 
end  of  the  State  trying  to  make  a  living,  that  it  isn't  often  we  stop  to 
consider  a  constitutional  amendment,  but  since  I  came  here  with  the 
assistance  of  my  brother  Daily,  who  you  will  hear  from  as  soon  as  I 
take  my  seat,  I  did  go  over  these  amendments  and  give  some  con- 
sideration to  the  questions  involved,  and  I  am  prepared  to  say  that  I 
agree  substantially  with  the  conclusions  that  have  been  announced  by 
Mr.  Reynolds.     My  impression  before  I  examined  carefully  the  amend- 
ments and  the  acts,  were  rather  against  the  conclusions  I  have  ar- 
rived at,  and  I  think  a  careful  consideration  given  it  when  made  by 
anyone  will  lead  to  the  conclusion  that  these  amendments  as  origin- 
ally  proposed  and   passed  by  the  two  houses  will  have  the  effect  to 
amend  by  implication  sections  2  and  16,  leaving  In  effect  such  pro- 
visions of  those  two  sections  as  are  not  in  conflict  with  the  proposed 
amendments,  so  that  the  trouble  that  has  been  suggested  that  there 
would  be  no  fixed  terms  for  the  Judges  and  that  there  would  be  no 
method  by  which  they  would  be  elected  or  chosen,  falls  to  the  ground 
if  that  conclusion  is  correct.    It  is  competent  to  amend  a  statute  by 
not  simply  re-enacting  a  whole  section  as  is  provided  in  our  constitu- 
tion, but  in  any  other  way  that  indicates  the  change  is  to  be  tnade. 
It  may  Xte  said  that  a  certain  word  be  inserted  in  a  certain  line  after 
another  certain  word,  or  by  striking  out  another  provision,  and  we 
could  adopt  that  methocf  in  our  constitution,  except  we  have  in  our 
constitution  that  we  shall  never  amend  any  law  without  showing  how 
it  will  stand  afterwards.    The  Legislature  can  propose  to  the  people 
an  amendment  in  any  form  that  it  may  seem  proper,  it  can  propose 
certain  language  to  be  an  amendment  to  the  constitution  without 
saying  what  provisions  of  the  constitution  shall  be  amended,  without 
saying  what  its  place  in  the  amendment  shall  be,  or  without  saying 
what  it  is  in  conflict  with  in  any  respect,  but  if  that  Is  adopted  it 
shall  then  become  the  province  of  the  courts  to  ascertain  what  changes 
it  has  effected.     I  see  no  trouble  at  all  holding  that  if  this  amendment 
as  It  was  originally  passed  by  a  two-thirds  vote  of  the  two  houses,  if 
you  take  the  language  of  the  proposed  amendment  itself  as  voted  on 
by  the  two  houses,  and  say  that  shall  be  an  amendment  of  the  consti- 
tution, as  it  amends  without  saying  what  Is  to  be  effected  only  so  far 
as  the  language  indicates,  and  every  part  of  the  constitution  that  is 
not  In  conflict  with  its  language  will  stand,  whether  it  is  the  16th  or 
any  other  section  of  the  constitution,      That  is  evidently  what  the 
Legislature  had  in  mind.    It  was  not  intended  to  cover  all  those  two 
sections,  but  to  cover  only  two  or  three  points,  leaving  the  others  to 
stand,  and  it  has  done  that.    I  don't  see  any  trouble  on  these  two 
questions  unless  it  arises  out  of  the  incongruityin  the  act  by  which 
the  proposed  amendment  is  submitted  to  a  vote  of  the  people.     In  ex- 
amining the  constitution  you  will  find  that  the  proposed  amendment 
shall  require  a  two-thirds  majority  in  each  house  on  three  different 
days,  and  it  has  been  held  that  the  constitutional  provision  cannot  be 
dispensed  with.    Now  that  is  a  proposed  amendment  to  the  constitu- 
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)tion.    The  9ame  section  proyides  that  after  this  has  been  dooe  it  shall 
be  the  duty  of  the  Legislature  to  provide  by  law  for  the  subnoittiog  of 
the  proposed  ameodmeot  to  the  people;   whether  this  latter  provision 
was  of  such  binding  eftect  that  if  the  Legislature  should  fail  to  pro- 
yide  for  the  submitting  of  an  amendment  that  had  passed  the  two 
houses  would  make  it  impossible  for  its  adoption  I  don't  loiow.  Thene 
is  a  question  there^  whether  when  both  houses  have  passed  an  amend- 
ment by  a  two-thirds  vote,  whether  the  people  should  vote  on  it  before 
the  next  session  of  the  Legislature,  it  would  then  become  a  part  of  the 
constitution,  I  don't  know.    I  am  inclined  to  think  that  to  put  the 
amendment  before  the  people  by  the  same  Legislature  is  as  essential  an 
putting  it  through  %]i^  Legislature  by  a  two-thirds  vote.    Certainly 
the  majority  of  the  Legislature  after  two^thirds  of  both  houses  have 
adopt<ed  the  amendment  by  vote  which  they  submit  it,  won't  change 
the  effect  of  the  amendment  itself  or  rob  it  of  its  proper  form.    The 
trouble  here  is  that  when  this  Legislature  went  to  pass  a  law  to  sub- 
mit this  amendment  it  describes  it  and  says  **that  section  2  of  article 
16  shall  be  amended  to  read  as  follows."    If  that  is  taken  literally 
this  amendment  takes  the  place  of  section  2,  and  if  that  was  all  there 
was  of  this  act  submitting  it  to  the  people,  I  have  grave  doubts  if  the 
courts  ^ould  uphold  it  if  written  in  that  way,  but  as  pointed  out  by 
Mr.  Reynolds  the  title  of  this  act  (here  the  speaker  gives  exact  words 
of  title  of  act.)    In  referring  in  the  title  to  the  fact  that  this  amend- 
ment affects  not  only  section  2  but  16,  and  when  it  describes  the  bill  it 
says  amending  sectioQS  2  aqd  16,  and  wheif  it  gives  the  certificate  of 
the  judges  of  election  it  describes  it  again  as  an  amendment  to  sec- 
tions 2  and  16,  and  whenever  the  amendment  is  referred  to  except  this 
ooe  place,  it  is  described  as  an  amendment  to  sections  2  and  16,  and 
then  you  can  see  by  looking  at  it  that  it  is  in  fact  an  amendment  to 
sections  2  and  16,  and  I  think  therefore  any  court,  even  the  Court  of 
Appeals  of  We<)t  Virginia,  must  come  to  the  conclusion  manifestly  and 
clearly  that  it  was  the  intention  of  the  Legislature  to  submit  that  as 
an  amendment  affecting  these  two  sections,  and  would  leave  them  in 
force  so  far  as  they  don't  affect  it.     I  agree  with  brother  Reynolds 
that  these  amendments  should  be  made  and  am  willing  to  accept  his 
remedy,  and  I  am  certainly  in  favor  of  increasing  the  number  of 
Judges,  and  I  therefore  expect  to  support  that  amendment.     I  take 
pleasure  in  introducing  the  gentleman  from  Randolph  County,  Mr. 
Daily. 

C.  W.  Daily:  I  oughtn't  to  attempt  to  make  any  remarks  on  thi9 
question,  because  in  the  Traders'  Hotel  from  half-past  ten  I  gave  my 
views  to  Messrs.  Price  and  Reynolds  and  they  appropriated  my  speech. 
I  came  here  with  the  understanding  I  would  be  asked  to  express  the 
views  I  gave  them  on  that  occasion,  and  I  suggested  Mr.  Reynolds,  be- 
cause he  bad  heard  me  talk  on  the  subject.  My  speech  has  been  made, 
but  I  am  not  entirely  satisfied  with  the  way  it  has  been  made.  I  have 
no  hesitancy  in  accepting  Mr.  Reynolds  views  or  conclusions  to  the 
effect  that  this  resolutioq  as  adopted  by  a  two-thirds  vote  of  the  house 
of  the  Legislature  has  affected  sections  2  and  6  of  article  8,  and  leav- 
ing them  in  effect  so  far  as  these  sections  are  connected  with  it.     As 
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8000  as  that  view  was  expressed  it  removed  all  doobts  If  I  actually 
ever  had  aoy .  The  only  idea  I  ever  had  of  aoythlog  causing  trouble 
was  the  one  referred  to  by  Mr.  Price,  that  a  proposed  constitutional 
amendment  could  not  be  gotten  before  the  people  merely  because  the 
resolution  proposing  the  change  had  been  adopted  by  a  two-thirds  Tote 
of  the  house.  That  It  needed  afterwards  the  manner  In  which  it 
should  be  submitted.  Here  the  two-thirds  of  each  house  offer  a  cer- 
tain resolution  to  amend  two  sections,  but  not  to  absolutely  talce  the 
place  of  either.  The  bill  proposing  It  in  one  section  certainly  pro- 
poses It  as  a  substitute  for  number  two.  Does  it  ever  properly  get 
before  the  people  for  a  vote?  I  see  it  In  this  way,  it  is  important  to 
have  a  change  proposed  by  the  Legislature.  Is  It  properly  before  the 
people  at  this  time?  If  the  Legislature  cannot  change  the  form  and 
effect  of  the  provisions  amended  by  any  words  they  Insert  In  their 
stead,  and  when  they  submit  it  they  submit  the  amendment  actually 
proposed,  then  It  becomes  a  part  of  the  constitution,  although  they 
may  have  made  some  mistakes.  Then  this  will  become  a  part  of  the 
constitution  and  will  leave  the  places  not  Inconsistent  part  of  our 
oivanic  law.  Suppose  they  hold  It  not  good  whei^it  goes  to  the 
Supreme  Court,  then  they  will  only  say  it  does  not  effect  the  constitu- 
tion at  all,  this  Is  one  thing  and  the  Legislature  proposed  another 
thing,  then  we  will  not  be  hurt,  but  I  don't  think  it  will  be  done.  I 
am  in  favor  of  voting  for  the  resolution  as  proposed  and  intended  by 
the  Legislature  and  submitted  to  the  people.  I  could  have  made  a 
long  speech  if  my  views  had  not  been  appropriated. 

K.  G.  Smith:  I  would  like  to  hear  from  a  gentleman  that  lias 
had  a  long  experience  on  all  constitutional  questions,  Mr.  Davis. 

JoHK  J.  Davis:  I  beg  to  be  excused  at  this  time  after  listening 
to  the  very  convincing  and  conclusive  speeches  of  the  gentlemen  who 
have  spoken  on  it.  There  Is  another  reason  why  I  am  not  willing  to 
speak  on  it,  because  I  have  not  given  the  matter  that  consideration 
that  would  give  what  I  say  very  great  weight.  Some  points  made  by 
my  brother  Reynolds  I  do  not  agree  with  him  on,  but  in  the  main, 
however,  I  think  his  views  are  probably  correct,  therefore  I  do  not 
want  to  enter  into  the  matter  that  might  protract  the  debate,  espe- 
cially as  I  see  in  the  faces  before  me  that  they  are  willing  to  go  and 
vote  for  this  amendment.  I  think  there  should  be  five  judges  on  the 
bench  so  that  we  would  at  least  have  questions  settled  by  a  majority 
of  the  court,  and  not  have  important  questions  left  Indefinitely  when 
brought  before  it.  There  are  other  reasons  why  the  amendment  Is 
satisfactory,  for  I  agree  with  my  brother  Reynolds  about  what  he  said 
about  the  various  discrepancies  in  the  decisions  of  the  Oourt  of  A|^ 
peals  of  West  Virginia,  and  it  is  very  difficult  to  advise  a  client  on  a 
question.  Recently  the  court  has  reversed  thr^  decisions  by  them, 
one  from  this  county,  the  case  of  Harbert  vs.  B.  &  O.  railroad.  The 
case  began  before  a  Justice  of  the  peace,  was  taken  by  a  writ  of  cer- 
tiorari to  the  Circuit  Court,  the  Judgment  affirmed,  the  railroad  com- 
pany applied  for  an  appeal  and  got  it.  The  court  had  before  decided 
that  certiorari  was  not  the  proper  remedy,  but  if  the  Circuit  Court 
decided  to  consider  his  certiorari  an  appeal  it  conki  do  so.    The  case 
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was  sent  back  giTing  appellaot  the  right  to,  treat  his  certiorari  as  an 
appeal  or  not.  I  speak  of  that  as  one  of  the  Tarious  times  when  the 
coart  has  reversed  itself.  It  is  very  difficult  sometimes  to  tell  what 
the  court  has  decided  or  will  decide.  I  hope  we  will  get  a  court  of 
five  Justices  that  will  settle  the  law.  I  doD*t  concur  in  all  that  has 
been  said,  but  I  don't  desire  to  discuss  It.  I  might  take  issue  with  my 
friend  on  the  14th  amendment,  and  might  even  take  issue  with  my 
distinguished  friend,  Judge  Brannon.  I  have  gotten  all  the  glory  to 
be  gotten  out  of  it  heretofore,  aud  want  to  leave  it  to  the  younger 
members  of  the  bar. 

C.  W.  Daily:  Mr.  Clayton  beard  me  talk  and  I  expect  he  can 
speak  on  it,  too. 

Wm.  C.  Olattok:  Mr.  Daily  says  Mr.  Beynolds  has  made  his 
speech,  Mr.  Price  made  it,  too,  then  he  made  it  himself,  and  I  don't 
see  why  the  members  of  the  bar  would  want  me  to  make  it  over  again. 

CODB  OF  BTHI08. 

C.  W.  Daily:  I  suggest  the  report  of  the  Ckxle  of  Bthics  be 
presented. 

T.  P.  Jacobs:  I  want  to  call  attention  to  a  typographical  error 
in  section  30  of  the  Code  as  reported,  on  the  14th  line  at  the  end  of  the 
section,  the  word  ••liberal"  should  be  **illlberal."  As  it  is  it  is  non- 
sensical. (Reads  section.)  (Eteads  report  of  Com.)  I  believe,  sir,  that 
is  all  I  have  to  report,  except  to  say  that  those  brothers  who  have  Thb 
Bab  have  the  full  report  and  text  of  the  committee.    (See  pamphlet.) 

A.  M.  Poundstokb:  Mr.  President,  I  move  that  the  report  be 
adopted. 

C.  W.  Daily:  It  is  true  that  most  of  the  members  read  tbe  re- 
port in  the  January  number  of  Thb  Bar,  but  I  expect  that  most  of 
tbe  members  of  the  association  like  myself  read  it  about  the  time  it 
came  out  and  are  not  familiar  enough  with  it  to  vote  without  hearing 
it  again,  and  suggest  that  Capt.  Poundstone  withdraw  that  motion 
and  make  one  for  it  to  be  read  section  by  section  so  that  comments 
can  be  made  on  it.  I  regard  this  as  the  most  important  matter  that 
this  association  will  have  before  it  this  session.  I  suggest.  Captain, 
if  you  hadn't  better  make  that  motion. 

A.  M.  Poundston]^:  I  will  say  to  brother  Daily  that  I  was 
moved  to  make  the  motion  I  did  that  I  bbougbt  the  members  of  the 
association  were  all  familiar  with  the  Code  of  Bthics  as  published  in 
Thb  Bab.  Perhaps  I  was  wrong,  and  presuming  that  I  was,  I  will 
move  for  the  reading  of  this  Code  of  Bthics.  (Motion  seconded,  car- 
ried and  Code  read  by  secretary.) 

BBFOBT  OF  KXJBCUTI VB  COUNCIL. 

The  Bxecutive  Council  reported  the  total  receipts  of  the  West 
Virginia  Bar  for  the  year  to  be  $685.83,  and  the  total  expenses  $595.33, 
leaving  a  balance  to  credit  of  $90.50. 

This  statement  includes  only  cash  receipts  and  expenditures.  The 
earnings  of  Thb  Bab  during  tbe  year,  including  good  accounts  out- 
standing, are  considerably  in  excess  of  expenses.    The  receipts  from 
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sabscriptiODS  haye  increued  since  the  enlaigemeot  of  the  Joornal,  and 
the  aggregate  collection  from  this  eooroe  Is  in  excess  of  any  past  year. 

The  expenses  of  poblleation  in  the  new  form  increased  the  ex- 
penses for  printing  to  the  amount  of  $170,  and  for  mailage  ahoot  $10. 

The  financial  exhibit  for  the  year  is  the  best  Thb  Bab  has  been 
able  to  make  since  its  publication  began. 

In  order  to  relieve  the  burden  of  collecting  subscriptions,  which 
has  to  be  done  entirely  through  the  mail,  the  Oouncil  recommended 
that  the  annual  dues  of  members  be  increased  by  the  addition  of  one 
dollar,  and  Thji  Bab  hereafter  be  sent  free  to  all  members  of  the 
Association.  Nearly  all  members  are  now  subscribers,  and  all  of  them 
ought  to  be,  so  that  adding  one  dollar  to  the  annual  dues,  would  not 
be  imposing  any  additional  tax  if  they  get  Thb  Bab  free,  but  would 
be  a  convenience  to  them  and  to  us  by  making  one  payment  to  the 
Treasurer  for  both.  Then  let  one- fourth  of  the  annual  dues  be  set 
apart  for  the  expenses  of  I^hb  Bab. 

This  would  require  a  change  in  the  constitution,  which  might  be 
amended  as  follows: 

Amend  section  IS  of  the  constitution  to  read  as  follows: 

The  fee  for  admission  to  membership  shall  be  $5,  which  shall  in 
all  cases  accompany  the  application  for  membership.  The  annual  dues 
shall  be  $4,  the  payment  of  which  shall  entitle  each  member  to  receive 
one  copy  of  the  Journal  and  all  the  regular  publications  of  the  Associa- 
tion free  of  charge.  The  Treasurer  shall  annually  set  apart  and  pay 
over  to  the  Bxecutive  Oouncil  one- fourth  of  the  sum  collected  as  an- 
nual dues,  which  shall  be  used  as  a  fund  for  paying  the  expenses  of 
publishing  the  Journal  of  the  Association. 

The  Oouncil  also  recommends  that  hereafter  Thb  Bar  be  issued 
In  ten  instead  of  twelve  numbers  for  the  year.  This  is  the  plan  of 
some  of  the  leading  law  Journals  of  the  country,  and  of  what  Is  prob- 
ably the  first  law  Journal  of  the  country.  The  American  Law  Beview, 
If  the  June  and  July  numbers  and  the  August  and  September  numbers 
are  consolidated  it  will  reduce  the  labor  and  expense  of  publication  to 
some  extent,  and  give  equal  satisfaction,  I  think,  to  the  subscribers. 

A  vote  being  taken  on  the  question  of  adopting  the  amendment 
proposed  to  the  constitution,  and  the  other  recommendation  of  the 
Oouncil,  they  were  declared  adopted. 


MISCELLANEOUS  RESOLUTIONS. 

THB  JUDICIAL  AMBNDMBNT. 

The  following  resolutions  were  offered  by  Judge  Jacobs  and 
adopted: 

Whbbbas,  There  is  no  doubt  as  to  the  legality  of  the  proposed 
amendment  to  the  constitution  of  this  State  known  as  the  Judicial 
Amendment  growinflt  out  of  a  misconception  of  the  true  import  of  the 
Joint  resolution  proposing  the  said  amendment,  and 

Whbbbas,  We  believe  there  is  no  illegality  in  the  said  amend- 
ment, and 
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Whbrsas,  There  is  a  pressing  oeed  of  the  adoption  of  said 
amendment,  not  only  to  the  Bar  of  the  State,  but  more  especially  to 
the  citizens  of  the  State,  whose  life,  liberties  and  property  are  inTolved. 
Therefore 

Besolvedt  By  the  Bar  Association  of  this  State,  that  we  favor  the 
adoption  of  the  said  amendment  by  the  people  and  use  onr  best  efforts 
to  that  end. 

Besoloed^  That  the  paper  read  on  yesterday  by  Judge  Beynolds  be 
adopted  by  the  Association  as  expressive  of  its  opinion  on  the  propriety 
of  adopting  the  Judicial  amendment  to  the  constitution. 

THB  FRBBIDBNT'S  ADDRXS8 . 

Resolution  offered  by  Mr.  Talbott  and  adopted: 

BesoHved^Th^t  the  paper  read  by  the  President  of  this  Association  on 
yesterday  be  referred  to  the  Committee  on  Judicial  Administration  and 
L<^al  Reform,  with  the  recommendation  that  it  prepare  and  submit 
to  the  next  Lei^islature  such  an  amendment  to  the  recording  laws  of 
this  State  in  relation  to  the  recording  of  title  papers.  Judgments  and 
executions  effecting  land  titles,  as  In  Its  Jugment  may  seem  proper. 

TBIAL  BY  JXTBY. 

The  following  resolutions  were  presented  by  M.  G.  Sperry,  and  on 
motion  referred  to  the  Committee  on  Judicial  Administration  and 
L^al  Reform:    Be  it 

i^Molved,  1.  That  It  Is  the  sense  of  this  Association  that  the  time- 
tested  right  of  trial  by  Jury  should  be  preserved. 

2.  That  the  Intelligent  citizenship  of  our  State  can  be  safely  relied 
upon  to  furnish  Impartial  arbiters  of  all  legal  questions  of  right  as 
between  the  citizens  thereof  and  between  the  citizens  of  this  and 
other  States. 

3.  That  the  Jurors  who  serve  In  the  State  courts  are.  In  our 
opinion,  as  intelligent,  Impartial  and  unbiased  as  those  who  serve  in 
the  Federal  courts  within  our  State,  and  that  the  local  prejudice  that 
furnished  the  basis  of  the  acts  of  the  Congress  of  the  United  States 
giving  to  citizens  of  other  States  the  right  to  remove  certain  cases 
from  the  State  courts  to  the  Federal  courts,  no  longer  exists,  and  that 
the  courts  of  our  State  can  be  relied  upon  to  do  exact  Justice  to  all. 

4.  That  we  recommend  the  repeal  of  all  federal  legislation  that 
gives  to  non-residents  the  right  to  remove  actions  and  suits  between 
themselves  and  citizens  of  this  State  from  the  State  courts  to  the 
Federal  courts. 

SEPABATB  JUDICIAL  OONYBNTIOKS. 

The  following  offered  by  Mr.  Russell  was  adopted: 

Besolved,  That  this  Association  recommend  to  the  Legislature  of 
the  State  to  provide  by  proper  legislation  for  the  holding  of  nominat- 
ing conventions  for  all  Judicial  officers  at  times  different  from  those 
fixed  for  the  nomination  of  any  other  State  or  County  officers. 

Besolved,  That  the  members  of  this  Association  use  all  proper 
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means  in  tbeir  power  to  procure  the  adoption  of  the  legislation  herein- 
before indicated. 

THANKS  TO  MB.  WATSON. 

Besolved,  That  the  thanks  of  this  Association  be  tendered  to 
David  T.  Watson,  Esq.,  of  Pittsburg,  Pa.,  for  the  very  able,  instruc- 
tive and  scholarly  address  delivered  by  him  before  this  Association  on 
last  evening,  and  that  the  Secretary  be  instructed  to  send  to  Mr. 
Watson  a  copy  of  this  resolution .     Adopted. 

Toung  Marx,  a  Broolclyn  lawyer,  had  a  country  place  down  in 
Virginia,  whereat  he  was  taking  a  rest.      Some  one  started  the  report 
that  he  had  Insulted  a  young  lady.     Thereupon  several  young  scions 
of  the  best  families  gathered  at  his  house  at  night  to  lynch  him,  or 
to  administer  some  kind  of  dire  punibhment  without  the  foolish 
preliminaries  of  having  him  indicted  and  tried  by  a  Jury  of  his 
Virginia  countrymen.    Marx  had  read  in  some  old,  musty  law  book 
that  a  man's  bouse  is  his  castle,  and  that  a  man  has  a  right  to  defend 
his  habitation  against  any  one  who  assails  him  in  it,  with  the  intent 
to  kill  him  or  to  do  htm  serious  bodily  harm.     Marx  therefore  got  his 
gun,  determined  not  to  be  lynched,  and  stood  on  his  rights,   with  the 
result  that  three  young  Virginians  were  killed,  and  that  Marx  was 
vindicated  by  a  Virginia  grand  Jury. 

The  late  Judge  Thompson,  of  Gloucester,  Massachusetts, 
stammered  badly.    It  chanced  one  day  while  on  his  way  to  attend 
Court  in  Salem,  that  the  Judge  had  for  a  seat-mate  a  stranger. 
Sntering  into  conversation,  the  Judge  who  was  a  genial  man, 
beguiled  the  time  by  telling  stories.    Not  many  days  later  when 
called  to  Salem  again  he  met  the  same  companion  who  invited  him 
to  sit  beside  him,  saying,  *<Tou  are  the  gentleman  who  told  such 
delightful  stuttering  stories.'* 

Colonel  Webster,  the  father  of  Daniel  Webster,  was  a  farmer,  and 
his  son's  spare  hours  were  spent  in  work  upon  the  farm.     Daniel's 
teacher  remonstrated  with  him  for  coming  to  school  with  his  hands 
in  such  a  filthy  condition,  telling  him  if  this  continued  he  would  be 
punished.    The  next  day  there  was  no  improvement,  and  when 
summoned  for  punishment  he  was  told  that,  if  he  could  find  one  other 
hand  in  the  whole  school  that  looked  as  badly,  he  would  be  let  go. 
**I  can,"  was  the  quick  response,  as  he  held  out  bis  other  one. 
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The  Jmdioial 

(The  following  article  from  the  pen  of  an  eminent  member  of  the 
bar  takes  the  same  position  substantially  as  Judge  Beynolds,  but  is 
more  specific  on  some  points  and  will  be  read  with  interest  by  the 
profession:) 

ToThbBab: 

The  Judicial  amendment  to  the  constitution  submitted  by  the  last 
Legislature  to  the  vote  of  the  people  at  the  coming  November  election 
is  misundemtood. 

By  reference  to  the  Joint  resolution  proposing  this  amendment 
(acts  1901,  page  462),  it  will  be  seen  that  it  does  not  purport  to  amend 
and  re-adopt  the  whole  of  article  8  of  the  constitution  or  any  partic- 
ular section  of  it,  and  that  the  act  of  the  Legislature  stating  it  to  be 
an  amendment  and  re-enactment  of  section  2  of  article  8  Is  a  mere 
misreci tal .  Of  course  the  language  of  the  Joint  resolution  determines 
what  the  amendment  really  is.  Article  8  will  continue  as  it  is  now 
written  in  the  constitution,  but  subject  to  such  changes  of  any  of  its 
proTlsions  as  will  be  affected  by  the  proposed  amendment. 

It  seems  to  be  erroneously  supposed  that  when  the  constitution  is 
in  any  form  amended,  the  whole  article  or  sectioq  must  be  redrafted 
and  adopted  in  the  amended  form.  That  would  be  a  very  disastrous 
rule  and  a  costly  process  of  amendment.  An  amendment  might  be 
designed  to  amend  different  provisions  in  different  sections  and  in  dif- 
ferent articles,  and  that  process  of  amendment  would  be  entirely  legal. 
Are  all  these  sections  and  articles  to  be  re-written  and  re-adopted? 
Surely  not.  By  article  6,  section  30,  no  act  of  the  Legislature  can  be 
revived  or  amended  by  its  title  only,  and  from  the  habit  of  re-enacting 
whole  sections  of  chapters  in  the  code  or  other  acts,  which  is  pursued 
in  the  Legislature  to  conform  to  said  section  30,  the  idea  seems  to  have 
been  imbibed  that  there  can  be  no  amendment  of  an  act  or  the  consti- 
tution except  by  this  tedious,  costly  process.  In  the  first  place  that 
provision  applies  only  to  statutes,  and  to  them  only  to  prohibit  their 
amendment  by  reference  to  their  titles,  but  it  has  no  reference  to 
amendments  of  the  coostitution.  A  statute  can  be,  many  statutes 
are,  amended  without  mention  of  any  other  statute,  which  statutes 
yet,  by  implication,  amend  the  antecedent  law.  This  mode  of  amend- 
ment without  saying  what  statutes  are  amended  or  changed,  by  im- 
plication, seems  to  have  been  forgotten,  much  as  it  alwi^s  has  been, 
is,  and  must  continue  to  be  used.    There  are  fifteen  amendments 
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tacked  on  to  the  Federal  constitotiOD.     They  do  not  mention  or  re- 
draft and  re-adopt  apy  antecedent  article  or  section.    The  antecedent 
articles  and  sections  still  stand,  but  they  are  changed  so  far,  and  only 
so  far,  as  the  amendments  do,  by  implication  or  construction,  amend 
them.    This  is  the  process  adopted  in  the  proposed  Judicial  amend- 
ment.   Is  not  a  process  adopted  in  the  amendment  of  the  national 
constitution,  and  used  for  so  many  years,  good  enough?     The  State 
constitution,  article  14,  section  2,  gives  the  Legislature  power  to  pro^ 
pose  amendments  to  it,  but  it  lays  down  no  form,  no  formula,  no  par* 
ticuUr  process  of  amendment  that  requires  a  redraft  and  re-adoption 
of  any  article  or  section.     When  an  amendment  is  adopted  it  changes 
the  constitution  in  those  provisions  inconsistent  with  the  amendment, 
and  changes  it  only  so  far.    Thus,  this  amendment  would  necessarily 
change  the  constitution  as  it  now  is  as  regards  the  number  of  Judges 
of  the  Supreme  Court  by  constituting  it  of  five  members  instead  of 
four,  operating  to  that  extent  to  amend  article  8,  section  1.    Why? 
Because  the  amendment  says  the  court  shall  consist  of  five  JndgeS) 
while  that  section  says  It  shall  consist  of  four.    They  are  Inconsistent 
as  to  that  matter.    The  amendment  will  change  section  Id,  article  6, 
as  to  the  salaries  of  Supreme  and  Circuit  Court  Judges,  because  that 
section  now  fixes  the  salaries  at  $2,200  and  $1,800  respectively,  whereas 
the  amendment  says  salaries  of  Judges  shall  be  fixed  by  law.    The 
amendment  does  not  make  any  change  as  to  mileage,  and  the  consti- 
tution as  it  Is  will  therefore  stand  as  to  mileage.    The  term  of  office 
of  Judges  is  not  touched  by  the  amendment,  but  is  governed  by  section 
1,  article  8.    Every  provision  of  the  constitution  as  to  the  Supreme 
Court  and  the  Circuit  Courts  and  their  Jurisdiction  is  left  intact,  save 
as  the  amendment  by  legal  construction  shall  change  it.  Just  as  all 
provisions  of  the  Federal  constitution  stand  Intact  except  so  far  as  its 
amendments  so  change  them.    The  process  adopted  in  the  present  in- 
stance is  the  cheapest  and  best  where  the  design  is  to  make  change  in 
only  a  few  aspects. 

Again,  it  is  said  that  the  amendment  does  not  change  salaries  of 
the  Judges.  That  is  a  matter  for  the  Legislature  if  the  amendment 
shall  be  adopted.  But  the  amendment  does  allow  change  by  the  Leg- 
islature. If  nojchange  was  designed,  why  does  the  amendment  treat 
of  salaries?  The  very  fact  that  it  deals  with  salaries  shows  that 
power  to  change  was  Intended.    It  says  that  the  Judges  "shall  receive 
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sQch  salaries  as  shall  be  fixed  by  law.''  The  word  **shall''  Is  the  future 
tense,  and  refers  to  future  leflislation.  It  cannot  mean  as  **is  now 
fixed  by  law."  Is  not  power  to  chaoge^Balaries  manifestly  Intended? 
If  not,  why  does  the  amendment  deal  with  that  subject?  It  says  that 
salaries  shall  be  fixed  *<by  law."  Salaries  are  now  fixed  by  the  con* 
stitQtlon,  and  the  code  provision  as  to  them  merely  follows  the  consti* 
tution,  but  under  the  amendment  mere  «*law"  will  answer,  and  of 
coarse  an  act  of  the  Lei^slature  is  a  "law."  True,  the  constitution  Is 
law,  but  when  it  authorises  a  thing  to  be  done  ^<by  law,''  it  meens 
action  by  the  Legislatture;  indeed,  it  means  only  by  legislation.  In- 
stances are  found  scattered  throughout  the  whole  constitution  of  this 
DOwer  to  do  things  by  ^'law,"  and  who  can  deny  that  it  is  meant  that 
the  Legislature  has  full  power,  from  time  to  time,  to  enact  legislation 
touching  the  subject  to  which  the  language  relates.  What  other  in- 
terpretation was  ever  given  to  such  provisions?  Article  3,  section  9$ 
article  4,  section  6;  article  6,  section  10;  article  6,  section  11;  article  6, 
section  27;  article  6,  sections  46,  47,  48;  article  7,  section  11;  article  8, 
sections  3,  8, 11,  18,  10,  24  and  28,  so  provide,  and  many  other  sec- 
tions might  be  added  to  the  list  to  show  that  the  provision  of  the 
proposed  amendment  that  salaries  shall  be  prescribed  by  law  is  no  un- 
usual provision  and  has  a  very  plain  meaning. 

When  a  new  provision  Is  made  by  either  a  constitution  or  statute, 
in  getting  at  its  meaning  we  first  seek  to  know  the  evil  Intended  to  be 
remedied,  the  change  Intended,  and  we  so  construe  it  as  to  get  rid  of 
the  evil  and  accomplish  the  remedy  or  change  desired.  Now,  in  this 
Instance  the  evils  to  be  remedied  were  the  lack  of  a  sufficient  number 
of  Supreme  Court  Judges,  and  the  unalterable  sum  fixed  by  the  consti- 
tution for  Judicial  salaries,  entirely  taking  awi^  from  the  Legislature, 
where  it  ought  to  be,  the  power  to  fix  salaries  as  time  might  demand, 
and  the  change  desired  was  the  Increase  of  the  membership  of  the  Su- 
preme Oourt  by  one  Judge,  so  as  to  better  enable  it  to  perform  its  large 
work,  and  avoid  equal  division  often  occurring  from  the  even  number 
of  its  Judges  and  to  give  to  the  Legislature  power  to  fix  salaries  and 
change  them  as  time  might  demand.  The  Federal  constitution  and 
State  constitutions  generally  leave  the  compensation  of  Judges  to  the 
Legislatures.  Who  cannot,  with  any  show  of  reason,  say  that  it  is  not 
the  plain  design  of  this  amendment  to  leave  the  salaries  of  Judges  to 
be  fixed  by  the  Legislature? 
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UabUltgr  ofSnetlM  on  Bomdm  of  MlnteCertal  OflloeM. 
To  Tew  Bab: 

A  somewhat  pecoliar  and  interestiug  case  was  appealed  from  the 
Cfrcolt  Ooort  of  Sommera  Oounty  lately,  and  hot  for  the  fact  that  it 
was  settled  pending  a  hearing  in  the  Supreme  Oonrl,  might  have  made 
interesting  reading  to  the  members  of  the  profession.    I  refer  to  the 
case  of  'Oity  of  Hinton  for  etc,  yb.  Y.  Karnes  et  aL,"  appearing  on 
the  docket  of  the  court  for  its  January  term,  1902.    It  grew  out  of  the 
following  circumstances:    Karnes  was  a  policeman  of  the  City  of  Hin<* 
ton,  and  as  such  had  given  bond  to  the  city,  the  condition  of  which 
bond  was  that  the  said  policeman  shonXdfaiUifuiaiydudiargethe  dtOies  of 
kU  oJfe$y  and  account  for  all  money  coming  into  his  hands,  etc.  While 
acting  as  such  policeman  on  his  beat  in  said  city  in  the  regular  uni- 
form of  an  officer  and  while  attempting  to  arrest  one  YanstaTem  for 
an  alleged  breach  of  the  peace  committed  in  the  presence  of  the  officer 
(a  mere  misdemeanor),  Karnes  fatally  shot  Yanstatern,  and  for  which 
homicide  he  was  afterwards  tried,  found  guilty  of  murder  in  the  second 
degree  and  sentenced  to  the  penitentiary.    The   administrator  of 
Yanstavern,  through  the  city,  then  instituted  an  action  on  the  said 
bond  against  the  said  policeman  and  the  suritles  on  his  bond,  alleging 
the  unlawful  killing  under  the  above  circumstances  as  a  breach  of  the 
condition  of  the  bond;   that  the  shooting  was  an  act  of  the  policeman 
done  by  virtue  of  his  office  as  such,  and  also  alleging  the  act  as  done 
under  color  of  the  office,  and  also  setting  up  the  fact  of  the  conviction 
of  defendant  Karnes  as  above  detailed.    Defendant  demurred  to  the 
declaration,  and  the  court,  holding  that  the  killing  was  an  unlawful 
act  of  the  policeman,  beyond  the  authority  given  him  by  virtue  of  his 
office,  sustained  the  demurrer  and  dismissed  the  plaintiffs  declaration. 
A  writ  of  error  was  then  secured,  but  the  case  was  settled  pending  a 
hearing  as  above  stated. 

What  is  the  liability  of  suritles  on  the  bonds  of  ministerial  officers 
under  such  circumstances?  It  is  unquestionably  true  that  if  such  acts 
of  the  officer  were  done  ffirtute  officii  the  officer,  along  with  the  sureties 
on  his  official  bond,  would  be  liable  for  all  consequent  damages  to  the 
extent  of  the  bond,  but  how  about  the  act  if  done  only  eoUnt  officii  f 
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Now,  the  pollcemaa  in  thiscase  told  VaDStaTero  that  be  was  a  police- 
man aod  held  himself  oat  as  such;  was  in  the  regular  police  uniform, 
and  acting  as  such  oiBoer. 

The  doctrine  as  stated  by  Mr.  Hofg  in  his  valuable  worlc  on 
Pleadings  and  Forms,  is  that,  as  a  general  rule,  a  sheriff  is  liable  in  a 
civil  action  for  all  injurious  acts  done  eolore  oj^Icm,  as  well  as  for  all 
such  acts  done  virtute  officU^  when  such  acts  are  unauthorized  and  dam- 
ages flow  therefrom,  and  says:  '*lt  seems  that  where  an  executive 
officer  has  given  bond  for  the  faithful  performance  of  his  duties,  and 
he  exceeds  the  bounds  of  his  lawful  authority,  or  uses  more  force  than 
is  necessary  to  malce  an  arrest,  he  and  his  bondsmen  are  liable,  or  after 
the  arrest  the  prisoner  is  injured  through  the  acts,  or  by  reason  of  his 
neglect,  the  sureties  on  the  bond  are  liable." 

In  the  case  of  Clanoey  vs.  Kenworth,  74  Iowa,  740,  the  court  held 
the  bondsmen  liable  for  damages  for  the  malicious  and  unlawful  beat* 
log  of  a  prisoner  by  a  constable  in  malcing  an  arrest  in  the  discharge 
of  the  functions  of  his  office,  -the  conditions  of  the  bond  being  for  the 
faithful  discharge  of  the  duties  of  his  office. 

The  court  in  91  Iowa  504,  held  that  an  arrest  by  a  deputy  sheriff, 
being  in  the  line  of  his  official  duty,  though  illegal,  because  in  exeess 
of  the  duty,  was  nevertheless  a  breach  of  the  conditions  of  his  bond. 
See  also  91  Wis.  201;  120  N.  C.  60;  11  Md.-App.  392;  55  Ark.  502;  137 
Mass,  191;  17  Gratt.  131;  Knowlton  vs.  Bartlett,  1  Piclc  273.  All 
these  cases  support,  more  or  less  directly,  the  contentions  of  the  plain- 
tiff that  the  sureties  were  liable.  The  leading  later  case,  which  we 
remember  to  have  seen  quoted  in  Trb  Bab  recently  is  the  case  of 
Brown  vs.  Weaver,  76  Miss.  7  (reported  in  23d  Sa  Bep.  390),  in  which 
case  it  was  held  that  a  sheriff  and  his  bondsmen  were  liable  for  the 
act  of  his  deputy  in  wrongfully  shooting  a  misdemeanant  fleeing  to 
escape  after  arrest,  as  having  been  done  virtuU  ciffieii,  the  shooting 
being  an  official  act.  This  case  goes  further  than  any  found  by  the 
writer  in  holding  the  sureties  liable,  but  is  a  well-written  and  well- 
reasoned  case.  The  authorities  are  clear  that  if  the  act  resulting  in 
injury  is  an  official  act  the  officer  and  his  sureties  are  liable.  And  it 
is  equally  true  that  if  it  is  not  an  official  act  they  are  not  liable.  An 
official  act,  however,  is  not  only  such  an  act  as  the  officer  may  lawfully 
do  in  the  conduct  of  his  office.  If  this  were  true,  no  action  could  ever 
be  maintained  on  his  bond  for  his  misconduct  in  office*  for  so  long  as 
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he  acted  lawfully  no  person  coald  be  damaged,  or  if  so,  it  would  be 
^''damnum  abaque  w^uria."  It  means,  therefore,  whateTer  is  done  under 
color  or  by  Tirtue  of  the  office.  As  is  said  in  Murphy  on  SberifPs,  Sec.  60. 

**To  hold  the  deputy  and  his  sureties  liable  on  his  bond  it  is  not 
necessary  that  he  should  be  acting  under  some  writ,  but  if  he  is  acting 
under  color  of  his  office,  and  professes  to  so  act,  and  induces  others  in- 
terested to  belieTe  he  acted  colore  officii^  he  and  his  sureties  will  be 
bound  by  such  acts.  No  other  rule  would  be  safe.  Sureties  are  not 
needed  on  a  sheriffs  bond  if  they  are  only  to  be  held  when  the  acts  are 
legal.  They  vouch  for  his  acts  and  bind  themselves  to  make  good  any 
damages  he  may  cause  to  any  one  while  acting  under  the  color  of  his 
office." 

So  it  would  seem  that  the  unwary  surety  runneth  risks  he  **wots 
not  of,"  and  accentuates  the  growing  necessity  of  surety  company 
bonds  for  all  executive  officers.  T.  N.  Bbab. 

Hinton,  W.  Va.,  February,  1902. 

fJUt  ^ 

The  method  of  maintaining  discipline  in  the  State  Prison  at  Folsom, 
Oal.,  is  declared  to  be  very  successful.     There  are  no  dungeons  or 
dark  cells,  and  none  of  the  old  modes  of  punishment  are  recognized 
in  this  institution. 

When  a  new  prisoner  is  received  he  is  informed  that  they  have 
three  different  bills  of  fare  in  the  prison,   and  that  it  is  optional  with 
each  man  as  to  how  well  he  lives.    If  he  is  industrious,  orderly,  well 
behaved,  and  in  all  things  conforms  strictly  to  the  rules  of  the  prison, 
he  is  served  with  excellent  food,  nicely  cooked.    He  can  have  chops, 
steaks,  eggs,  tea  and  coffee,  milk  and  white  bread;  and  if  he  is  only 
fairly  well  behaved,  and  does  not  do  his  allotted  task  properly,  is 
inclined  to  growl  and  grumble  at  the  regulations  of  the  institution, 
he  is  given  ordinary  prison  fare — mush  and  molasses,  soup  and  com 
bread;  and  if  he  is  ugly  and  insubordinate,  he  Is  permitted  to  feast  on 
unlimited  quantities  of  cold  water  and  rather  a  small  allowance  of 
bread. 

There  is  said  to  be  an  intense  rivalry  among  the  convicts  to  enter 
the  first  class,  and  once  there,  it  is  very  seldom  that  one  of  them  has 
to  be  sent  back  to  a  lower  class. 
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Rl^altj  Boxallj  ReoelTeA. 

WHEN  the  American  people  go  into  the  entertaining 
bnBiness  they  don't  allow  any  small  matters  to  stand  in  the 
way  of  a  clean  job.    The  whole  country  seems  to  be  organized 
into  a  committee  of  the  whole  to  show  Prince  Etenry  how  we 
can  do  it.    The  thoroughness  of  the  organisation  has  inspired 
the  poet  to  put  in  measured  lines  the  details  of  the  program 

thus: 

Thb  Oommtttkb: 

Trayel*8taiDed  and  dusty 
Is  the  Prioce,  behold  I 
We  will  take  and  bathe  him 
Id  a  tub  ot  gold. 
BxJB  Oommittkb: 

And  with  softest  towels 

Of  the  finest  silk. 
We'll  dry  the  royal  body 
White  and  sweet  as  milk. 
ScBUB  OoMiirrTEB: 

We  will  go  before  him 

To  scrub  the  iMtve  of  stone 
Until  it  shines  hke  Jasper 
Leading  to  the  throne. 
Olttb  OoMMMrrrKs: 

We  will  open  every  club 

Td  let  his  Highness  see 
What  really  is  American 
Hospitolity. 
Snxtb  Oommittkb: 

We  will  watch  the  Inside  few 

Who  think  they  have  a  right 
To  be  the  Princess  bosom  friends, 
And  snub  them  out  of  ^Ight. 
Gbttb  Oommittbb: 

We  will  feast  him  to  the  full 

On  solid  things  and  tods. 
The  Prince  shall  have  the  nectar  and 
Ambrosia  of  the  gods. 
Pub  Oommtttkb: 

We  will  do  our  level  best, 

From  center  clear  to  brim, 
Td  show  his  Boyal  Highness  what 
The  public  thinks  of  him. 


Digitized  by  VjOOQIC 


THB  BAI^.  148 

Fluhdud  Coioiittkb: 

We  will  bring  before  tbe  Prfoee 

All  manner  of  delights 
In  celebration,  that  will  (III 

All  of  his  days  and  nighte. 
Orand  Choms: 

Alli8weU,alli8well; 

Let  Q8  rise  and  sing 
An  anthem  of  praise 

To  this  son  of  a  King. 

^     •!» 

A  curioQS  ease  has  been  tried  in  Chicago.    In  a  murder  case  the 
widow  of  tbe  victim  was  testifying  concerning  the  statement  of  her 
hosband  when  he  was  dying.    According  to  her,  he  expressed  his 
▼lews  in  a  slang  phrase.    When  the  accosed  was  bronght  to  Vbb 
deathbed,  the  widow  testified  that  she  asked  her  hosband  if  lie  knew 
blm,  and  he  answered,  *'Tou  bet  your  life  he  is  the  man."    The 
defendant  set  op  that  tbe  victim  coold  not  have  believed  himself 
dying  or  he  never  would  have  used  the  slang  phrase,  and  that 
therefore  the  testimony  lost  the  seriousness  that  always  attaches  to  a 
dying  declaration .     The  judge  held  that  a  man  on  his  deathbed 
might  use  such  a  phrase.     '«It  would  depend  altogether  on  his 
previous  environments,  habits  and  education." 

A  Justice  of  the  peace  in  Mississippi  has  decided  that  a  negro's 
head  is  a  deadly  weapon,  the  negro  being  what  was  known  as  a 
'<butter,"  and  went  by  the  classic  name  of  '<Buttin'  Jim."    His 
habit  was  to  butt  vigorously  with  his  head  like  a  ram.    He 
attempted  to  butt  once  too  often  and  got  killed  for  his  pains,  and 
the  sapient  Justice  of  the  peace  discharged  the  prisoner  committing 
the  homicide,  on  the  ground  that  he  did  the  act  in  defending 
himself  against  an  assault  with  a  deadly  weapon. 

There  is  likely  to  be  an  interesting  discussion  txk  the  United  States 
Senate  over  the  power  of  that  body  to  snspenda  Senator.    The 
qoestion  will  come  up  as  an  abstract  proposition  onder  the 
resolotion  offered  by  Senator  Flatt  of  Ooooeeycot. 
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The  Amendments. 


Sditob  Bab: 

We  notice  in  the  January  namber  of  your  valuable  law  Journal  an 
article  upon  the  subject  of  the  proposed  amendments  to  our  State  con- 
stitution, to  be  voted  upon  at  our  next  general  election.  And  as  we 
know  of  no  better  medium  of  reaching  the  voters  of  the  State  than 
through  the  members  of  the  West  Virginia  bar,  we  respectfully  sub- 
mit for  their  consideration  the  following,  to-wit: 

As  we  are  informed  there  are  five  amendments  to  our  State  con- 
stitution to  De  voted  uiK>n.  1 .  Secretary  of  State  amendment.  2. 
State  olOcers'  amendment.  3.  Judicial  amendment.  4.  Irreducible 
school  fund  amendment,  and  5.  Registration  amendment. 

Amendment  1  provides  that  the  Secretary  of  State  shall  be  chosen 
by  the  people.  This  amendment  we  favor.  Amendment  2  provides 
that  salaries  of  State  olOcers  shall  be  fixed  by  statute.  We  also  favor 
this  amendment.  The  fixing  of  salaries  has  no  place  in  the  State 
•onstitution,  but  should  be  fixed  by  statute.  Amendment  3  provides 
that  our  Supreme  Court  shall  consist  of  five  Judges  instead  of  four. 
We  are  opposed  to  this  amendment.  Instead  thereof  we  favor  **an 
amendment  to  the  amendment,"  and  to  the  statute  law,  providing  for 
separate  Judicial  conventions,  decreasing  the  number  of  Judges  to 
thrm,  and  raising  their  salaries  to  five  thousand  (6,000)  dollars  per  an- 
num, instead  of  two  thousand  two  hundred  (2,200)  dollars,  their 
present  salary.  By  so  doing  we  will  divorce  our  Supreme  Oourt  Judges 
from  politics,  prevent  a  tie,  and  secure  our  ablest  men  for  the  bench. 
Amendment  4  provides  as  follows:  **The  accumulation  of  the  school 
fund  provided  for  in  section  4  of  article  12  of  the  constitution  of  this. 
State,  shall  cease  upon  the  adoption  of  this  amendment,  and  all  money 
to  the  credit  of  said  fund  over  one  million  of  dollars,  together  with  the 
interest  on  said  fund,  shall  be  used  for  the  support  of  the  free  schools 
of  this  State.  All  money  and  taxes  heretofore  payable  into  the 
treasury  under  the  provisioQS  of  said  section  4,  to  the  credit  of  the 
school  fund  shall  be  hereafter  paid  into  the  treasury  to  the  credit  of 
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the  geaeral  school  f  aad  for  the  support  of  the  free  schools  of  the  State. 

AmendmeDt  4,  like  the  Judicial  ameodmeDt,  should  fail  at  the 
hallot  box  uext  fall.  This  school  fund  has  been  years  in  accumulat- 
iDKi  growing  larger  and  larger  each  year.  It  should  not,  however,  be 
squandered  under  the  free  school  system  now  in  Togue  in  our  State. 
We  are  not  yet  prepared  to  place  this  fund  where  we  will  obtain  the 
best  results.  Our  public  school  system  needs  to  be  materially  changed. 
It  needs  remodelling.  It  needs  to  be  removed  from  the  zone  of  poli- 
tics. We  want  the  centralization  of  our  rural  schools — the  system 
already  introduced  in  several  States;  fewer  school  buildings  and  better 
and  fewer  teachers;  a  graduating  system  in  our  public  schools,  so  that 
graduates  therefrom  may  enter  the  Normal  schools  and  the  State 
University  without  examination,  from  one  to  the  other  respectively; 
when  this  is  accomplished  then  we  shall  favor  amendment  4,  but  not 
until  ihm. 

Amendment  6 — registration — should  carry. 

To  recapitulate:  We  favor  'amendments  1,  2  and  5,  and  are  op- 
posed to  amendments  3  and  4.  If  we  are  wrong  in  our  conclusions  we 
have  to  say  to  those  against  us,  **Lay  on  McDuff." 

Wlnfleld,  W.  Va.,  Jan.  11,  1902. 

A  New  York  Judge  answered  the  solemn  allegations  of  a  defendant 
as  to  the  charge  of  a  fraudulent  conveyance  in  this  complete  and 
caustic  fashion: 

** Another  reason  assigned  in  the  answer  why  no  fraud  could  have 
been  intended  is,  that  ^William  Seward  lived  a  life  of  exemplary 
observance  of  the  precepts  of  religion  of  which  he  was,  in  the  vigor  of 
his  days,  ji  preacher,'  and  left  behind  him  a  good  character.    What 
religion  In  particular  he  promulgated  does  not  appear,  nor  am  I 
concerned  to  know.    Whatever  may  have  been  its  form  it  cannot  be  a 
good  plea  in  bar  to  a  bill  in  equity.    If  his  children  truly  reverence 
his  memory  they  would  do  better  to  satisfy  this  debt  of  three 
thousand  dollars  which  he  left  behind  him  than  they  do  by  holding 
on  upon  the  twelve  or  fifteen  thousand  dollars'  worth  of  property 
which  they  received  from  his  bounty,  and  attempting- to  sbield 
themselves  behind  his  religion. " 
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AooordiDg  to  the  Lam  llmet  (London),  Mr.  JeoningB  thus  writes: 
A  good  instance  was  cited  by  Lord  Stanhope  in  the  House  of  Lords 
in  1816.    A  statute  enacted  the  punishment  of  fourteen  years' 
transportation  for  a  particular  offense,  and  upon  conviction  one  haff 
tktnuf  should  go  to  the  Icing  and  one  half  to  the  informer.    Mr. 
Sergeant  Robinson,  in  his  Reminiscences  of  Bench  and  Bar,  alludes  to 
the  celebrated  instance  of  the  statute  for  the  rebuilding  of 
Chelmsford  gaol«    An  early  clause  prescribed  tliat  prisoners  should 
be  confined  in  the  old  gaol  until  the  new  one  was  built,  but  at  the  last 
moment  a  section  was  added  to  the  effect  that  the  new  prison  should 
b^  constructed  out  of  materials  of  the  old  one,  and  so  the  bill  passed 
for  the  time  without  the  detection  of  the  glaring  Inconsistency. 

The  Ameriean  Lawyer  says  tliat  the  Kentucky  legislature  evidently 
does  not  believe  in  the  <*didn't  know  it  was  loaded"  excuse,  as  it 
passed  an  act  some  time  ago  which  read  as  follows:    "It  shall  be 
unlawful  for  any  person  to  fire  or  dischaige  at  random  any  deadly 
weapon,  whether  said  weapon  is  loaded  or  unloaded." 

In  the  old  days  the  legislature  of  the  Territory  of  Nebraska  passed 
an  act  reading  somewliat  as  follows:    *<Whoever  shall  allow  any 
stallion,  Jack,  bull,  boar  or  ram,  to  run  at  large,  shall  be  fined  not 
exceeding  ten  dollars,  and  shall  be  taken  up  and  castrated.'' 

An  act  is  said  to  have  been  introduced  into  the  Nebraska  legislature 
forbidding: 

The  firing  of  any  pistol,  revolver,  shot-gun,  rifle,  or  any  firearms 
whatsoever,  on  any  public  road  or  highway,  or  within  sixty  yards  of 
such  public  road  or  highway,  except  to  destroy  some  wild,  ferocious  or 
dangerous  beast,  or  an  affher  in  the  diaekarge  af  hi$  duiy. 

Fat— What  caused  the  big  explosion? 

Mike— Biley  wuz  canyin'  a  caseav  dynamite  when  the  whistle  blew. 
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WEST  VIRGINIA  COURT  OF  APPEALS. 

Decisions  Handed    Down  at   the   Last 

Temu 


RPRTED  SPECIALLY  M  THE  READERS  OF  THE  BAR. 


Appearing  Here  For  the  First  Time  in 

Print 

Michael  Naughtoo  yb  ifi.  J.  Taylor  et  al. 

Dent,  J. 

From  BitcbleOotiDty. 

Affirmed. 

Syllabus. 

1.    When  the  evideoce  is  cooflictiog  uoless  the  Circuit  Oonrt's 

oooclasioo  is  plainly  wroog,  the  decree  appealed  from  will  be  affirmed. 


W.  S.  Staart,  Admr.,  &c.,  ys  Annie  M.  Neelf,  Admr.,  &c. 
Nannie  M.  Neely  and  Thomas  E.  Davis  and  Jacob  Martin,  Executors, 

Appellants. 

Dent,  J. 

From  Doddridge  Ooanty. 

Beversed  in  part  and  affirmed  in  part.    Bemanded. 

Syllabus 

1.  Where  a  father  in  the  extremity  of  death  conveys  a  portion  of 
his  property  to  ad  adult  daughter  in  consideration  of  services  Justly 
render^  him,  such  conveyance  will  not  be  set  aside  at  the  instance  of 
creditors  who  might  have  availed  themselves  thereof  as  made  for  their 
benefit  had  they  applied  in  time  unless  it  is  shown  that  the 
consideration  therefor  is  Inadequate  or  voluntary,  «or  that  it  was  made 
with  intent  to  delay,  hinder  and  defraud  the  grantor's  creditors. 

2.  If  after  marriage  a  husband  become  an  habitual  drunkard  his 
wife  is  Justified  in  leaving  and  living  separate  and  apart  from  him, 
and  will  not  be  thereby  barred  of  her  dower  in  his  estate.    She  need 
not  wait  until  she  loses  her  health,  her  limbs  or  her  life. 
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O.  a  WilsoQ  et  al.,  Appellees, 

V8 

J.  S.  Oarricoet  al.,  J.  F.  Oarrico  et  al.,  Appellants. 

Dent,  J. 

From  Tucker  Ooanty. 

Bevereed. 

Syllabus. 

1.  When  a  bill  Id  a  creditor's  suit  is  referred  to  a  commlssioDer  to 
ascertalD  the  liens  and  their  priorities  against  the  debtor's  property 
any  creditor  having  a  claim  against  the  debtor  has  the  right  to  present 
such  claim,  and  if  allowed  by  the  commissioner,  has  the  right  to  have 
the  same  passed  on  by  the  court  without  formal  pleadings,  and  if  the 
court  rejects  the  same  such  creditor  may  appeal  to  this  court. 

2.  A  surety  in  a  suit  pending  for  the  purpose  is  entitled  to  have 
the  principal's  propertjr  applied  on  the  indebtedness  for  his  relief. 

3.  If  an  insolvent  debtor  convey  property  to  a  purchaser  for  value 
in  a  position  to  know  that  such  debtor  is  making  such  conveyance  to 
delay,  hinder  and  defraud  his  creditors,  such  conveyance  will  be 
avoided  at  the  instance  of  such  creditors. 

4.  The  attacking  and  preferred  creditors  are  entitled  to  have  their 
indebtedness  paid  in  full  out  of  property  transferred  in  unlawful 
preference  under  Section  2,  Chapter  74,  Code,  as  against  creditors  who 
fail  to  unite  in  and  agree  to  contribute  to  the  costs  and  expenses  of 
the  suit  instituted  to  avoid  such  preference, 

6.    The  preferred  creditors  who  attempt  to  sustain  the  preference 
given  them  are  entitled  to  the  full  eitent  of  their  indebtedness,  to 
share  'pn>  rata  in  the  distribution  of  the  property  unlawfully 
transferred  with  the  attacking  creditors. 


Erb  vs  The  Hendricks  Company,  Limited. 

McWhorter,  J. 

From  Tucker  County. 

Reversed  and  dismissed. 

Syllabus. 

1.  H.  Co.  recovered  a  Judgment  before  a  Justice  in  B.  County 
against  H.  &  E.  and  had  the  same  certified  to  the  clerk  of  the  Circuit 
C^urt  of  said  county  under  Section  118,  Chapter  60,  Code.    The  clerk 
of  said  court  issued  writ  of  execution  thereon  directed  to  sheriff  of  T. 
County,  who  levied  the  same  on  property,  claimed  by  J.  B.  E.,  the 
sheriff  demanded  and  received  from  H.  Co.  an  indemnifying  bond. 

J.  B.  E.  filed  his  petition  uncler  Section  162,  Chapter  60,  before  a 
Justice  of  T.  County,  who  notified  the  execution  creditor  and 
defendants  to  try  the  right  of  the  property  levied  on  before  said 
Justice.    Held:  The  execution  having  been  issued  from  the 
clerk's  olOce  of  a  Circuit  Court,  the  Justice  was  without  Jurisdiction 
in  the  premise^. 

2.  In  such  case  the  remedy  of  J.  B.  B.  was  to  proceed  in  the 
Circuit  Court  of  T.  County  under  the  provisions  of  Chapter  107,  Code, 
or  upon  the  indemnifying  bond  taken  by  the  sheriff  of  T.  County. 
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Lee  T8  PattoD. 

McWborter,  J. 

From  Bitcbie  Ooimty. 

AflBrmed. 

Syllabas. 

1.  Wbere  tbe  decree  appealed  from  is  rigbt  tbe  same  will  not  be 
reversed  because  tbe  Circuit  Ooui^t  was  iDOorrect  in  its  reasons  for  its 
coodasioD. 

2.  Under  Section  23,  Obapter  130,  Oode,  a  donee  is  incompetent  as 
a  witness  to  prove  tbe  delivery  to  bimself  of  a  gift  by  tbe  donor,  tbe 
latter  being  dead  wben  tbe  testimony  is  offered. 


Tbe  Parkersbarg  Mill  Go.  vs  Tbe  Obio  Biver  Batlroad  Go 
JOent,  J. 
From  Wood  County. 
Affirmed. 
Syllabus. 
A  verbal  agreement  of  wbicb  tbere  is  no  note  or  memorandum  in 
writing  signed  by  tbe  agent  or  party  to  be  cbarged  tbereby  and  wbicb 
is  not  to  be  fully  performed  witbin  one  year  from  and  including  tbe 
date  of  its  making,  comes  witbin  tbe  inbibitions  of  tbe  statute  of 
frauds  and  cannot  be  enforced  by  action  at  law. 


Utbermoblen  vs  Bogg's  Bun  Company. 

Branuon,  P. 

From  Obio  County. 

Judgment  affirmed. 

Syllabus. 

1.  A  land  owner  is  under  no  duty  to  a  mere  trespasser  to  keep  bis 
premises  safe,  and  tbe  fact  tbat  tbe  trespasser  is  a  cbild  does  not  raise 
a  duty  wbere  none  otberwise  exists.    Sucb  a  trespasser,  injured  on  sucb 
premises,  cannot  recover  damages  of  tbe  land  owner  by  reason  of  tbe 
unsafe  condition  of  tbe  premises,  unless  tbe  land  owner  be  guilty  of 
negligence  as  to  amount  to  wanton  injury. 

2.  One  wboin  tbe  operation  of  bis  coal  mines  upon  bis  own  land 
uses  a  cable  running  upon  pulleys  to  baul  coal  cars  from  bis  mine  is 
not  liable  for  injury  to  a  cbild  trespassing  on  tbe  premises  and 
received  from  sucb  cable  and  pulleys. 

3.  Tbe  examination  of  an  infant  witness  as  to  bis  competency 
must  be  left  necessarily  to  tbe  discretion  of  tbe  trial  Judge,  and  tbis 
discretion  will  not  be  reviewed  by  an  appellate  court  unless  tbe  error 
of  tbe  Judge  be  palpable  and  plain  and  amount  to  an  abuse  of  bis 
discretion. 

4.  Tbere  must  be  a  duty  resting  by  law  on  one  person  to  cbarge 
bim  witb  damage  from  tbe  negligence  of  anotber.    No  action  for 
negligence  will  lie  witbout  a  legal  duty  broken. 

5.  Tbe  (*Turn table  Cases"  discussed. 
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Wood  V8  Wood 

McWhorter,  J 

From  McDowell  Oounty 

Bevereed  and  remanded 

Syllabus 

1.  A  bill  filed  for  the  purpose  of  establishiog  the  fact  of  a 
partnership  between  plaintiff  and  defendant  and  having  same  dissolved 
and  the  partnership  accounts  settled,  which  partnership  is  denied  by 
the  defendant,  and  the  allegations  of  the  bill  are  sufficiently  definite 
to  show  an  agreed  partnership  and  that  the  same  went  into  actual 
operation,  and  prayer  **that  the  status  of  the  parties,  plaintiff  and 
defendant,  be  ascertained  and  settled;  a  partnership  decreed  as  existing 
between  them;  the  interest  of  each  partner  be  ascertained  and  declared; 
that  an  account  be  taken  of  all  matters  concerning  the  partnership, 
including  the  assets  and  liabilities  of  the  concern  and  the  individual 
accounts  of  the  partners;  that  a  decree  be  entered  for  the  sale  of  the 
partnership,  and  that  the  defendant  be  required  to  discover  the  profits 
and  earnings  of  the  co-partnership.    Held:    Sufficient  on  demurror. 

2.  In  such  a  case,  an  amended  and  supplemental  bill  praying  for  a 
receiver  having  been  filed,  whero  the  defendant  is  in  possession  and 
conducting  a  successful  and  prosperous  business,  who  denies  the 
partnership,  and  is  solvent  and  able  to  respond  in  damages,  the  court 
will  not  appoint  a  receiver. 

3.  In  a  suit  to  dissolve  a  partnership  and  settle  its  accounts,  where 
the  defendant  in  possession  denies  the  partnership,  a  receiver  should 
not  l)e  appointed  unless  the  fact  of  partnership  is  clearly  proven  in  the 
cause  and  there  is  danger  of  the  loss  or  misappropriation  of  the 
property  of  the  firm  or  a  material  part  thereof. 


Thomas  M.  Darrah  vs  Wheeling  Ice  and  Storage  Company 

McWhorter,  J 

From  Ohio  Oounty 

Affirmed  and  action  dismissed 

Syllabus 

1.  Under  Section  63.  Ohapter  63,  Oode,  providing  that  '*The  board 
of  directors  (of  a  private  corporation),  shall  appoint  such  officers  and 
agents  of  the  corporation  as  they  may  deem  proper,  and  prescribe  their 
duties  and  compensation.    *    *    *    The  officers  and  agents  so 
appointed  shall  hold  their  places  during  the  pleasure  of  the  board."* 
Held:    The  board  of  directors  cannot  appoint  such  officer  or  agent  so 
as  to  bind  the  corporation  to  keep  him  in  such  position  for  a  definite, 
fixed  period,  but  he  is  removable  at  the  pleasure  of  the  board. 

2.  The  officer  of  a  corporation  is  presumed  to  know  its  by-laws 
adopted  before  his  appointment  and  is  bound  by  them  as  to  his  tenure 
of  office.    They  have  become  the  law  between  himself  and  his 
employers,  and  if  the  board  of  directors  remove  such  officer  under  one 
of  such  by-laws  which  provides  that  he  may  be  removed  or 
discontinued  at  the  pleasuro  of  the  boaid,  he  cannot  complain. 
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Franklin  &  Ibrig  ts  Vandenrort,  Special  Judge. 

McWhorter,  J 

From  Wood  Oonnty 

Prohibition  refosed 

Syllabus 

1.  Where  it  is  shown  by  the  record  that  on  the  day  fixed  by  law  for 
the  commencement  of  a  regular  term  of  the  Criminal  Oourt  of  a 
Oounty,  the  regular  Judge  thereof  being  sick  and  failing  to  attend  and 
hold  said  court  at  the  commencement  of  said  term,  the  clerk  of  said 
court  proceeded  to  hold  an  election  for  a  special  Judge  of  said  court,  as 
provided  by  Chapter  112,  Section  11,  Code  of  West  Virginia,  and 
several  attorneys  named,  being  placed  in  nomination,  and  the  clerk  of 
said  Criminal  Court  having  held  said  election,  declares  as  tlM  result 
thereof  that  J.  W.  V.  received  a  majority  of  the  votes  cast  by  the 
attorneys  present  and  practicing  in  said  court,  and  was  duly  elected 
Judge  of  said  Criminal  Court,  during  the  temporary  absence  of  J.,  the 
regular  Judge,  thereupon  said  J.  W.  Y.  appeared  and  took  the  several 
oaths  prescribed  by  law.    Held:    The  law  has  been  substantially 
complied  with  and  the  election  is  valid. 

2.  Such  term  of  court  commenced  on  the  28th  day  of  January, 
1901,  the  grand  Jury  returned  an  indictment  for  a  misdemeanor  against 
F.  and  L,  which  was  tried  at  same  term  and  a  verdict  of  guilty 
rendered;  on  February  9th  defendants  to  set  aside  the  verdict  and 
grant  them  a  new  trial;  before  the  motion  was  passed  upon  by  the 
court  on  the  14th  day  of  February,  the  regular  Judge  died,  and  on  the 
same  day  the  sitting  special  Judge  was  duly  appointed  and  qualified  to 
flii  the  vacancy,  and  proceeded  with  the  business  of  the  term  unbroken, 
and  on  the  following  day  the  court  overruled  the  motion  to  set  aside 
the  verdict  and  grant  a  new  trial.    Held:    The  court  had  Jurisdiction 
and  prohibition  will  not  lie  to  inhibit  it  from  entering  Judgment  on 
said  verdict. 

3.  The  death  of  the  regular  Judge  did  not  end  the  regular  term  of 
the  court  then  in  session,  the  death  of  the  Judge  and  the  qualification 
of  his  successor  happening  on  the  same  day,  the  court  proceeded 
without  intermission — the  same  term. 


Tost  vs  Oraham. 

McWhorter,  J. 

From  Marion  County. 

AlOrmed. 

Syllabus. 

1.  A.  voluntary  assignment  by  a  party,  according  to  the  law  of  his 
domidl,  will  pass  his  personal  estate,  whatever  may  be  its  locality, 
abroad  as  well  as  at  home. 

2.  It  is  not  enough  that  the  purpose  of  the  ^Issignor  be  fraudulent, 
knowledge  of  such  purpose  must  be  dearly  brought  home  to  the 
assignee. 

3.  The  legal  situs  of  personal  property  foUows  the  domicil  of  the 
owner,  and  the  law  of  the  actual  situs  protects  the  claims  of  creditors 
domldled  there,  only  against  transfers  by  operation  of  law. 
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Niswander  &  Go.  vs  Black. 

McWborter,  J. 

From  Wood  Ooant^. 

Afflrmed. 

Syllabas. 

1.  Ad  accoaot  purporting  to  be  an  itemized  accoant  of  materials 
furnished  to  a  principal  contractor  for  building  a  house,  amounting  In 
the  aggregate  to  the  sum  of  $886.76,  filed  with  the  clerk  of  a  county 
court  and  served  with  notice  upon  the  owner  under  the  provisions  of 
Chapter  75,  Code,  which  account  contains  one  item,  ^^Estimate 
furnished  $485.00,"  such  account  and  notice  are  not  sufficient  under 
said  chapter  to  entitle  the  materal-man  to  his  lien  for  said  item  of 
$485.00. 

2.  When  the  account  is  filed  with  the  clerk  of  the  County  Court  as 
provided  In  Section  4  of  said  Chapter  75,  it  is  not  essential  and  not 
required  by  said  section  that  the  account  and  affidavit  so  filed  shall 
show  on  its  face  the  fact  of  service  of  the  account  and  notice  on  the 
owner,  such  fact  may  be  proved  under  proper  allegations  in  the  bill. 

3.  Failure  of  the  owner  to  record  his  contract  with  the  principal 
contractor  does  not  render  his  property  liable  to  the  claims  of  any 
laborer,  mechanic  or  material-men  except  such  as  have  so  complied 
with  the  provisions  of  the  statute  as  to  entitle  them  to  their  liens. 

4.  Where  an  account  has  been  properly  tiled  and  notice  thereof 
given  by  a  laborer,  mechanic  or  material- men  and  the  owner  has  failed 
to  limit  his  liability  by  recording  his  contract,  his  property  upon 
which  the  building  is  situated  becomes  liable  for  the  whole  of  such 
lien  without  regard  to  the  amount  that  was  to  be  paid  by  the  owner 
to  the  contractor. 


State  vs  Alderton. 

Dent,  J. 

From  Tucker  County. 

Reversed  and  Judgment  for  defendant 

Syllabus. 

A  demurrer  to  evidence  is  not  a  usual  or  proper  practice  in  a  criminal 
prosecution. 

2 .  The  accused  may  move  to  exclude  the  evidence,  or  in  a 
misdemeanor  ca^e  by  agreement  or  consent  a  Jury  may  be  waived  and 
the  facts  submitted  to  the  court  for  determination. 

3.  On  the  trial  of  a  licensee  for  selling  or  giving  intoxicating 
liquors  to  a^  person  in  the  habit  of  drinking  to  intoxication,  it  devolves 
upon  the  State  to  show  beyond  a  reasonable  doubt  that  such  licensee 
knew  or  had  reason  to  believe  that  such  person  was  in  the  habit  of 
drinking  to  intoxication. 
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James  Saodersoo,  Appellee,  ts  The  Panther  Lumber  Go.,  Appellant. 

Dent,  J. 

From  McDowell  Ooonty. 

Reversed. 

SjUabus. 

1 .    A  foremsD  of  a  lumber  camp  whose  duty  in  the  interest  of  a 

common  employer  requires  him  to  ride  on  a  log  train  to  and  from  the 

camp  to  the  mill  is  a  fellow  servant  with  the  employees  of  the  same 

employer  operating  such  log  train  and  not  a  passenger  unless  there  is 

an  express  or  implied  contract  requiring  him  directly  or  indirectly  to 

pay  fare  for  his  passage. 

2     An  employee  assumes  not  only  the  risk  of  accident  occasioned 
by  the  negligence  of  his  fellow  servants,  but  also  of  the  known 
negligence  of  his  employer  if  he  accepts  or  continues  in  such  service 
after  knowledge  of  such  negligence. 
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The  Formation  of  the  State  of  Westk 

Ad  inside  view  of  the  stirriog  events  which  passed  with- 
out dfflcial  record,  but  which  made  the  first  epoch  in  the 
history  of  West  Virginia, 

By  Professor  W.  P.  Willey. 
A  history  furnishing  the  **missing  link"  in  the  chain  of 
events  which  wrought  the  severance  from  old   Virginia 
and  the  organization  of  the  new  Virginia. 

THB  ONLY  LFTBRATURS  ON  TBB  8X7BJBOT. 

Every  West  Vlrj^inian  will  want  tD  read  this  biok.  Now 
ready — Just  fresh  from  the  press.  Sent  postpaid  to  any 
address  at  $2.00. 

The  News  Publishing  Company, 

Wheeling,  W.  Va. 

Eawyer*$_Dircciory 

FOR  WEST  VIRGINIA. 


The  lawyers  in  the  subjoined  list,  have  first-class  standing  at  the 
respective  bars    where   they  practice  law, 
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liAVENSWOOD,  -  -  JACKSON  CO.,  W.  VA, 

R.  L.  MOORE, 

SISTBRSVILLE,  -  -  .  TYLER  CO.,  W.  VA. 

J.   B.  BENNETT, 

WESTON,  -  .  -  LEWIS  COUNTY,   W.  VA. 

A.  W.  BELL, 

CLAY,  ....  CLAY  COUNTY,  W.  VA. 

W.  H.  BISHOP, 

SPENCER,  -  -  -  ROANE  CO.,  W.  VA. 

HARRY  SHAW, 

FAIRMONT,     -  -  -        MARION  COUNTY,  WEST  VA. 
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3d  EdltloB.  1901. 

GENERAL  USES  OP 

I^ostGr^s   JFed^ral   PraotioG^ 

A  It  is  an  ezhavstiYe  treatise  upon  Equity  Pleading  and  Pvaotioe,  Ancient 
and  Modem,  State  and  Federal 

B  It  explains  the  Jorisdiotion  of  the  Supreme  Court,  the  Gironit  Ooitrts  of 
Appeals,  the  Gircnit  and  District  Gonrts  of  the  United  States:  the  Prac- 
tioe  there  at  Gommon  Law  and  Equity  upon  the  Bemoval  of  Gases  from 
the  State  to  the  Federal  Gonrts  and  upon  Writs  of  Error  from  the  Supreme 
Gonrt  to  the  State  Gonrts;  the  Practioe  in  Admiralty  and  Bankruptcy; 
the  Prosecution  of  Glaims  against  the  United  States  and  the  Settlement 
of  Private  Land  Glaims. 

C  It  is  the  only  work  that  fully  explains  the  Jurisdiction  and  Practice  of 
the  Gourt  of  Glaims. 

D  It  is  Uie  only  treatise  which  explains  the  Statutes  and  Decisions  affecting 
the  Gourt  of  Private  Land  Glaims,  the  Gourt  of  Appeals  and  the  Supreme 
Gourt  of  the  District  of  Columbia  and  the  United  States  Courts  of  Hawaii 
and  Porto  Kico. 

E    It  embraces  Forms,  Statutes  and  Bules  of  the  different  Courts. 

F    It  is  based  upon  the  Judiciary  Acts  and  Statutes  now  in  force. 
SPECIFIC  USES  OP 

I^oster^s    Federal   PraotioG. 

A  It  contains  everything  necessary  for  Practice  in  the  State  Courts  of 
Equity  except  the  local  rules. 

B  It  contains  the  best  discussion  on  the  subject  of  Parties  that  has  yet  been 
written,  with  the  leading  EngUsh  Cases,  as  well  as  those  decided  in  the 
State  Courts  upon  the  subject. 

C  It  is  the  only  work  which  collects  all  the  cases  on  the  Effect  of  Misnomer 
upon  Service  by  Publication. 

D  It  contains  a  complete  treatise  upon  Injunctions  and  Beceivers  and  the 
only  work  which  fully  explains  the  law  regulating  Beceivers. 

E  It  explains  the  Jurisdiction  and  Practice  upon  the  Beview  of  the  Judg- 
ments of  the  State  Courts  by  the  Supreme  Court  of  the  United  States. 

F    It  fully  e:q>lains  the  Jurisdiction  of  the  Courts  in  Patent,  Copyright  and 

for  years  copies  of  the  prior  editions 

Isf actorj,  and  I  can  but  tnlnk  from  the 

^he  present  volumes,  brought  down  as 

in  more  valuable  than  the  others." 

d  Circuit:    **The  third  edition  of  your 

le  ten  years  that  I  have  been  on  the 

)fer  to  the  second  edition  of  your  book 

le  later  years,  however,  I  have  felt  the 

e  decisions  concerning  the  Jurisdiction 

ot  only  have  you  thoroughly  and,  as  it 

icistingr  law  on  these  new  questions,  but 

e  and  therefore  the  usefulness  of  the 

he  various  states  on  the  points  of  equity 

^.wiuun  cMAu  pftwvv>v\7.     x»  tro-ai*Mo  wr  muv,  viicrefore,  that  the  work  now  not  only 

Tumlshee  a  guide  toS  Federal  ^practitioner,  but  that  it  may  well  take  the  place  of 

such  works  as  Daniel  and  Mitford  for  practitioners  in  the  state  courts  of  equity." 

HON.  WM.  H.  BBAMAN,  of  the  Sixth  Circuit:    **The  earlier  editions  were  of 

constant  service,  and  I  find  the  work  carried  forward  *with  notes  and  additions 

which  make  it  quite  invaluable.   The  treatment  of  appellate  provisions  and  of 

Bankruptcy  ana  Court  of  Claims  matters  is  valuable  and  comprehensive,  while 

the  great  feature  is  the  concise  and  accurate  treatment  of  equity  practice.    I 

have  just*had  occasion  to  cite  it  in  C.  C.  A.  opinion  to  be  handed  down.^ 

TWO  VOLUMES.  $12. OO  NET. 

CALUGHAN  &  CO..  Chicago.  111. 
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Will  Go  On  Your  Bond 

GitizeDS  Trast^Guaranty  Go. 

OP 

West    Virgini^ct 

CAPITAL,         -      -      $250,000.00. 

P«Jd   In   KilL 
Aoeepi«d  »•  Sol«  Surety  by  th«  GoT«mm«iit  of  th«  Ualtod  State*. 

Transacts  a  General  Tmst  and  Guaranty  Bnsiness. 

J.  M.  JACKSON.  Jr.,  President. 
J.  0.  PINLBY,  Secretary  and  Treasurer. 

V.  B.  ARCHER,  General  Counsel. 

S.  D.  CAMDEN,    GBO.  M.  BOWERS,    HARRISON  B.  SMITH. 

J.  M.  Jackson,  Jr.,  C.  U.  Shattuck,  8.  D.  Camdeo,  J.  N.  Camden, 
v.  B.  Archer,  A.  B.  White,  Thos.  Qartlan,  Dayid  E.  Johnston, 
Warren  Miller,  George  M.  Bowers,  T.  E.  Davis,  A  D.  Follette, 
W.  P.  Hnbbard,  Harrison  B.  Smith,  J.  B.  Finlej. 

Caldwell  k  Caldwell,  John  Bassell, 

Dayton,  Dayton  k  Bine,  Thomas  P.  Jacobs, 

Linn,  Withers  k  Brannon,  Simms  k  Enslow, 

Johnson  k  Hale,  StClair, Walker  k  Summerileld 

John  D.  Alderson,  Henry  B.  Gilkeson, 

Faalkner,  Walker  k  Woods,  Brown,  Jackson  k  Knight, 

Hunter  H.  Moss,  Jr. 
We  act  as  reoelvere 
Bay  and  sell  bonds 
Rent  safety  deposit  Tanlts 
Pay  Interest  on  time  deposits 
Keep  books  and  collect  accounts 
Become  sole  surety  on  bonds  of  all  kinds 
Make  loans  on  collateral  and  real  estate 
OoUect  incomes,  rents,  interests  and  dividends 
Act  as  administrator,  executor,  guardian  and  committee. 
Manage  sinking  funds  for  corporations  and  municipalities 
Manage  estates,  real  and  personal,  tor  you  or  your  children 
Act  as  trustee  under  mortgages,  assignments  and  deed  of  trust 

Wie  are  preparecL  to  Bxooxtto  Court  Bondm 
promptly  at  every  oounty  seat  in  the  State.  Ap" 
ply  to  looal  agents. 

Home  OfSioo,  Parkersburgf  W.  Va. 
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The 


"Man  is  so  constituted  that,  when  he  commits  an  act  of  in- 
justice to  achieve  his  purpose,  he  must  always  shatter  the  confi- 
dence he  had  in  himself  and  his  destiny;  he  has  ceased  to  rely 
upon  himself,  and  has  summoned  strange  forces  to  his  aid.  Pun- 
ishment follows  injustice  just  because  the  entire  moral  being  of 
man,  his  mind  and  his  character  are  incapable  of  acting  to  the 
highest  effect  except  in  justice.  But  nature  appears  to  be  abso- 
lutely indifferent  to  our  morality,  and,  indeed,  would  aid  us  as 
readily  in  an  effort  to  destroy  our  neighbor  as  in  an  attempt  to 
comfort  him." 
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Uke  to  have  the  name  of  every  lawyei 
In  the  State  on  our  f  abioriptlon  list. 
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yt  LIST  of  the  standing  oommittees  for  the  onrrent  year 
▼^     appears  on  another  page.    President  Prioe  has  made 

good  seleotions,  and  has  done  it  promptly,  so  that 
every  committee  can  have  plenty  of  time  to  get  in  its  work. 

YN  the  recent  article  appearing  in  This  Bab  on  the  Irreducible 
I     School  Fand,  by  Supt.  T.  C.  Miller,  the  printer  made  him 

ase  the  word  strange  for  itrongt  which  very  materially 
altered  the  meaning  and  spirit  of  the  article. 

AOAS  company  in  New  York  State  sought  to  collect  a  gas 
bill  from  a  tenant  of  property,  due  from  a  former 
tenant  of  the  same  property  and  on  refusal  to  pay  the 
company  removed  the  meter.    The  tenant  sued  the  company 
for  refusal  to  furnish  him  gas,  and  the  jury  awarded  him 
damages  at  the  rate  of  $5  a  day  for  the  inconvenience, 
amounting  in  the  aggregate  to  $4,800.    The  Court  held  the 
verdict  good.    Gas  companies  will  take  notice  and  govern 
themselves  accordingly. 

THOMAS  B.  REED  says  of  newspapers :  'It  must  be 
confessed  that  I  know  very  little  about  newspapers. 
Probably  a  good  man  could  not  know  much,  unless, 
indeed,  he  was  a  publisher  or  an  editor.    That  the  editors 
and  publishers  are  good  men  actuated  by  the  highest  motives, 
I  notice  incidentally  by  the  newspapers  themselves.    I  do  not 
quarrel  with  them  because  they  admit  it,  but  I  wish  they 
would  admit  it  every  day.    Which  reminds  me  to  say  to  you 
that  absolute  goodness  and  disinterestedness  can  be  predicated 
of  no  profession  outside  of  the  law.'' 
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An  Eptdemtoof  DtToroe. 


PROBABLY  there  is  no  queetion  upon  which  the  publio 
mind  throughout  the  country,  is  exercising  itself  more 
intently,  than  upon  the  matter  of  divorce. 

That  divorce  proceedings  are  on  the  increase,  there  can  be  no 
doubt    Our  courts  are  full  of  them.    Men  and  women  are 
coming  to  take  a  new  view  of  the  marital  relation.    There  is  no 
settled,  or  apparently,  no  preponderating  attitude,  even  in  the 
churches,  as  to  what  ought  to  constitute  reason  for  divorce. 
Certain  it  is  that  no  uniform  divorce  laws  could  be  agreed 
upon  between  the  states. 

In  discussing  the  increased  prevalence  of  divorce  in  this 
country,  the  New  York  Sun  declares  that  it  is  not  due  to 
licentiousness,  for  four-fifths  of  the  divorces  granted  are  for 
causes  other  than  strict  infidelity,  and  the  great  majority  of 
them  are  to  wives  because  of  neglect  or  positive  ill   treatment 
of  them  by  their  husbands. 

When  marriage  in  the  eyes  of  the  law  is  a  civil  contract 
purely,divorce  becomes  inevitable  and,  logically,  for  many 
causes,  for,  unquestionably,  wives  may  suffer  more  in  actual 
physical  hardships  from  desertion,  and  from  the  cruelty, 
drunkenness  and  persistent  neglect  of  their  husbands  to 
provide  for  their  support  than  from  unfaithfulness  to  the  prime 
obligation  of  marriage. 

Accordingly,  with  the  exception  of  South  Carolina,  New  York 
is  the  only  State  in  the  Union  in  which  adultery  is  made  the 
sole  ground  for  divorce.    If  a  national  divorce  law  was 
possible  it  would  be  sure  therefore  to  be  in  the  direction  of  the 
freer  divorce  which  is  favored  and  demanded  so  emphatically 
by  the  vast  preponderance  of  American  sentiment.    The  only 
sentiment  by  which  divorce  can  be  prevented  is  a  religious 
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sentiment  which  renders  voluntary  individual  obedienoe  to  a 
Church  dogma  of  the  indiBSolubility  of  matrimony. 

We  are  not  sure  that  either  a  multiplication  or  curtailment 
of  the  legal  grounds  for  divorce  would  have  much  influence  in 
increasing  or  diminishing  it.    The  controlling  influence  in  such 
matters  is  public  sentiment.    When  a  man  and  woman  have 
determined  to  separate  they  will  defy  or  circumvent  the  law, 
when  they  would  not  be  brave  enough  to  defy  public  sentiment. 
The  following  illustration  comes  from  a  recent  case  in  an  Ohio 
Court: 

The  wife  was  plaintiff  in  the  case  charging  cruelty.    The 
husband  flled  a  cross  petition  charging  infidelity.    On  the 
trial  an  uncle  of  the  defendant  testified  that  he  had  been 
intimate  with  the  plaintiff.    His  testimony  was  interrupted  by 
the  judge  with  the  inquiry :     "Do  you  expect  me  to  believe  that 
you,  a  friend  of  the  defendant's,  invaded  the  sanctity  of  his 
home  and  that  he  knows  all  about  it?"    ''Yes,  sir,"  was  the 
reply.    "I  don't  believe  you,"  said  the  judge.    *'No  decent  man 
would  tell  such  a  story  in  any  court.    Get  off  the  stand."    The 
decision  in  the  case  was  reserved,  but  the  court  said :     *'If  I 
grant  a  divorce  at  all,  it  will  go  to  the  woman  on  the  grounds 
of  cruelty,  and  the  most  extreme  cruelty  practiced  by  the 
husband  was  the  attempt  to  besmirch  the  character  of  his  wife 
when  he  could  not  prove  his  charges.    A  man  who  willfully 
does  this  ought  to  be  sent  to  jail  for  six  months  and  kept  on 
bread  and  water." 

THE  Bab  is  under  obligations  for  recent  favors  to  circuit  clerks, 
A.  G.  Mathews  of  Grantsville,  Leroy  L.  Stidgei  of 
Moundsville,  and  T.  0.  Whited  of  Logan. 

**Wby  do  they  put  the  nation's  flag  on  top  of  the  scboolhouse?" 
asked  the  teacher  who  wanted  to  instill  a  patriotic  lesson. 

**Please,  ma'am,"  answered  the  head  boo,  **It'B  because  the  pole  Is 
there." 
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The  Ufumimonfl  Verdiot  • 


INDICATIONS  are  not  wanting,  says  an  exchange,  that  the 
sentiment  in  the  legal  profession  throughout  the  oou  ntry 
in  favor  of  reforms  in  the  jury  system  will  bear  frn  it 
before  long.    That  the  people  will  not  consent  to  the 
abrogation  of  this  system  which,  like  everything  else  human, 
has  its  imperfections,  seems  equally  evident ;  hence  it  is  that 
some  of  the  brightest  minds  in  the  profession  and  upon  the 
bench  are  considering  the  best  manner  of  im  proving  this 
time-honored  method  of  determining  questions  of  fact  in  both 
civil  and  criminal  cases.    One  of  the  reforms  to  which  a  very 
large  number  of  leading  judges  and  lawyers  seem  to  be  turning^ 
is  that  which  proposes  to  authorize  verdicts  by  less  than  a 
unanimous  vote. 

Judge  Robert  Earl,  of  the  New  York  Court  of  Appeals, 
suggests  a  plan  as  follows :     That  where  not  less  than  ten 
jurors  agree,  the  presiding  judge  shall  be  permitted  in  his 
discretion,  if  he  concur  with  the  ten  or  eleven  jurors,  to  take 
their  verdict  so  that  there  will  be  in  all  cases  the  concurrence 
of  at  least  eleven  minds  in  the  verdict  reached.    Judge  Earl 
expressed  the  belief  that  this  would  be  a  safe  reform  and  that 
it  would  serve  the  ends  of  justice. 

In  the  issue  of  the  International  Monthly  for  January,  will 
be  found  an  article  by  Mr;  Justice  Brewer,  of  the  United  States 
Supreme  Court,  in  which  he  also  advises  the  abrogation  of  the 
unanimity  rule,  as  well  as  other  changes.    As  to  the  unanimity 
rule,  he  says : 

"Everyone  knows  that  in  an  important  and  hard  case  the 
struggle  of  counsel  is  to  secure  upon  the  jury  one  or  more  who 
are  friendly  to  their  client,  or  in  sympathy  with  the  cause  or 
interest  with  which  he  is  identified,  or  who  may  be  easily 
nfluenced  by  appeals  to  prejudice  or  sympathy.    The 
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intelligent  business  man,  the  mechanio  and  the  farmer,  too, 
quiokly  respond  to  the  voice  of  the  jadge  commanding  justice, 
and  hence,  if  possible,  they  must  be  excluded,  and  the  ignorant, 
easily  moved  by  appeals  of  counsel,  secured.    Let  the  rule  of 
unanimity  be  abolished  and  the  result  determined  by  the 
conclusions  of  two-thirds  or  three-fourths  of  the  jury,  and  this 
struggle  after  the  single  helpful  juror  will  largely  disappear. 
And  why  should  it  be  deemed  essential?    Neither  in  legislative 
halls,  among  judges,  in  arbitration  proceedings,  nor  in  scarcely 
any  other  body  called  to  make  a  determination,  is  it  the  rule. 
In  my  judgment,  the  great  objection  to  the  jury  system,  as  it  is 
administered  to-day,  and  the  one  which  more  than  any  other 
threatens  its  overthrow,  is  this  rule  of  unanimity.    Were  it 
abolished  less  time  would  be  wasted  in  impaneling  a  jury,  and 
a  better  class  of  jurors  would  ordinarily  be  selected.     More 
than  that,  the  truth  would  be  more  certainly  determined. 
How  often,  in  criminal  cases,  do  ten  of  twelve  jurors  yield  to 
the  obstinacy  of  the  remaining  two,  and  agree  on  a  verdict  for  a 
lower  degree  of  crime  than  they  really  believe  the  defendant  to 
be  guilty  of !     And  in  actions  for  the  recovery  of  money  how 
often  is  the  amount  of  the  verdict  affected  by  the  obstinacy  of 
a  single  juror. 

"Free  the  work  of  the  juror  from  some  of  the  disagreeable 
annoyances  which  now  too  often  attend  it.    He  should  not  be 
compelled  to  work  more  hours  than  the  judge.    To  shut  him 
up  and  keep  him  confined  day  and  night  is  a  crime  against 
society.    He  is  treated  too  often  as  an  object  of  suspicion— as- 
though  he  were  probably  dishonest,  and  must  be  specially 
shielded  from  temptation.    Why  should  he  be  shut  up,  while 
the  judge  is  not?    A  bad  man  on  the  bench  or  in  the  jury  box 
will  surely  find  ways  to  be  tempted,  and  few  things  are  more 
calculated  to  degrade  his  office  in  the  sight  of  the  juror,  and  to 
bring  out  all  the  evil  that  is  in  him,  than  the  consciousness 
that  he  is  an  object  of  suspicion.    I  have  been  nearly 
thirty-seven  years  on  the  bench,  and  take  pleasure  in  recalling 
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that,  so  far  as  it  was  poeeible,  I  always  relieved  the  juror  from 
confinement  other  than  such  as  I  myself  submitted  to ;  that  I 
endeavored  to  make  him  in  the  discharge  of  his  duties  free 
from  suspicion  and  annoyance.    And  I  have  not  the  slightest 
reason  to  doubt  that  the  course  thus  pursued  resulted  not 
merely  to  the  comfort  of  the  juror,  but  in  a  better 
administration  of  justice." 


En^lUbAsShe  Is  Writ. 


^MIE  have  before  us,  from  a  correspondent  in  the  interior 

V  V       of  the  state,  a  sample  of  his  epistolary  correspondence 

which  is  about  the  most  original  piece  of  literature  that  has 

come  under  our  notice. 

The  party  to  whom  this  missive  was  addressed  is  the 

Prosecuting  Attoruey  for  his  county  and  the  author  was 

evidently  after  "law."    We  append  a  verbatim  copy,  as  follows : 

Well  i  rite  you  a  few  lines  to  see  if  they  is  eny  law  to  have 

eny  one  a  rested  for  steeling  my  wife  and  child  bac  he  had  stole 

her  once  and  she  come  back  and  he  come  in  and  trying  to  get 

her  a  gan  now  if  they  is  eny  law  you  rite  and  let  me  now  at 

wunce  and  i  Will  go  be  fore  the  justee  and  sware  out  a  womt 

for  him  a  rested  he  is  here  now  i  don't  take  much  more  of  of 

him 
this  is  from 

Hbnry  B.  Alt 

let  me  now  at  once 

THERE  ought  to  be  a  considerable  influx  of  European 
nobility  to  America  after  Prince  Henry  reports.    He  will 
certainly  assure  them  that  there  is  nothing  like  the  cow  boy 
hospitality,  on  the  face  of  the  earth. 
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•AU  Abont  HeU«' 


THIT  is  a  very  warm  title  to  an  equally  warm  topio. 
It  attracted  our  attention  on  the  title  page  of  a 
pamphlet  bound  in  a  red  cover. 

The  publishers  sent  it  to  Thb  Bab  with  the  request  that  we 
should  review  it  and  send  them  a  marked  copy  of  our 
comments. 

A  pamphlet  so  uniquely  constructed  and  so  suggestively 
entitled  could  not  be  consigned  to  the  waste-basket  without  an 
involuntary  moment  of  serious  contemplation. 

The  first  impression  that  arises  on  inspection  of  such  a 
publication  is  that  ''Hell"  is  a  very  old  topic— one  that  has 
been  very  seriously  and  solemnly  discussed  for  nineteen 
hundred  years— one  that  has  been  the  theme  of  many 
thunderous  and  hair-raising  pulpit  fulminations — one  that  has 
disturbed  the  peace  and  tortured  the  conscience  of  the 
evil-doer  through  many  a  restless  night  when  the  imagination 
was  in  a  pictorial  mood — and  one,  too,  that  still  makes  the 
motive  and  the  consideration  in  thousands  of  lives  between 
good  living  and  bad  living. 

Could  there  be  anything  new  said  about  so  old  a  subject  is 
the  first  inquiry?    Or  did  the  author  suppose  that  the  legal 
fraternity  is  lacking  in  information  along  this  line  and  need  a 
kindly  warning  of  their  impending  danger?    Or  has  some 
chance  explorer  obtained  some  new  and  startling  facts  relating 
to  that  undiscovered  country  that  he  is  eager  to  give  the 
world?    Or,  rather,  we  were  about  to  conclude,  is  this  not 
some  new-fangled  notion  of  some  cranky  theologian  who  has  a 
new  ''fad"  about  Hell  that  he  cannot  suppress  and  is  bound  to 
have  a  new  plank  inserted  in  the  modem  church  creeds? 

But  when  we  discovered  that  this  red-backed,  terribly 
titled,  steaming  publication  bore  the  imp  rint  of  an 
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established,  dignified  and  recognized  authority  on  such 
matters,  we  began  to  take  it  seriously. 

It,  indeed,  proposes  to  give  us  the  nineteenth  Century, 
orthodox  view  of  that  burning  question  of  Hell  ! 

Here  is  the  offer  in  their  own  terms  I 

"hell"  in  a  new  light. 

The  ** Bible  A  Tract  Society,"  of  Allegheny  City,  Pa„  has 
issued  a  remarkable  pamphlet,  which  while  thoroughly  loyal  to 
the  Bible,  so  explains  the  references  to  hell  as  to  make  them 
reasonable,  understandable  and  consistent  with  the  divine 
character. 

The  Society  offers  these  free  to  our  readers,  as  sample  copies 
of  its  publications  **for  the  promotion  of  Christian 
knowledge."     Send  a  postal  card  request  for  it.    It  examines 
every  text  and  is  worth  its  weight  in  gold.     It  undoubtedly 
will  bring  a  blessing  to  many  a  bewildered  Christian,  and 
convert  many  a  doubter  and  sceptic.     Nor  should  we  wonder 
that,  when  light  is  breaking  upon  every  other  science,  the 
Bible  should  also  become  a  new  book  and  doubly  precious. 

We  are  rather  inclined  to  concur  with  the  publishers  that 
this  would  be  a  useful  volume  in  the  libraries  of  the  legal 
fraternity,  as  it  costs  only  a  postal-card  we  are  disposed  to 
commend  it  not  only  to  those  who  are  collecting  libraries,  but 
to  those  who  have  space  remaining  for  a  small  volume. 

^  %ie 

This  tale  was  told  by  Judge  Pennypacker,  \n  beginniog  a  response 
to  a  toast  at  a  PenDsylvaoia-GermaQ  banquet  to  Philadelphia.     Tne 
story  be  said,  showed  the  readiness  of  the  Pennsylvania  Dutchman  to 
obey  those  in  authority: 

In  1864  Sheridan,  under  orders,  burned  every  barn  from  a  valley 
above  Staunton  to  a  certain  point  below  Winchester.     A  band  of 
angry  rebels  followed  this  raid,  watching  for  a  chance  to  pick  up  any 
stragglers.    Among  others  who  fell  into  their  hands  was  a  little 
Pennsylvania  Dutchman,  who  quietly  turned  to  his  captors  and 
inquired: 

•*Vat  you  fellows  going  to  do  mlt  me?" 

The  reply  came  short  and  sharp. 

**Hang  you." 

**Vell,  he  said,  meekly,  "vatever  is  de  rule." 

His  giiod-natured  reply  threw  the  Confederates  Into  a  roar  of 
laughter  and  saved  his  life. 
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RullDg  Passion  Stronic  tn  Death. 


^T  MAN  must  be  posBessed  of  a  very  deep  and  devilish 
▼  ^     personal  enmity  who  will  deliberately  sit  down  and 

vent  his  hate  in  the  form  of  a  last  will  and  testament. 

Sat  some  men  have  been  and  continue  to  be  too  cowardly  to 
give  utterance  to  their  prejudice  and  spite  in  life  and  health, 
and  take  the  opportunity  to  conmit  it  to  paper  that  will  not  see 
the  light  until  they  are  dead  and  then  takes  the  form  of  a 
permanent  libel  as  a  public  record. 

It  is  a  nice  question  whether  a  dastardly  injury  to  one's 
reputation  like  that  would  give  the  party  a  right  of  action 
against  the  estate  of  the  decedent.    A  probate  court  of 
Pennsylvania,  says  an  exchange,  has  recently  been  called  upon 
to  determine  this  novel  question  (In  re  Gallagher,  49  Pitts.  L. 
J.,  161.)     The  petitioner  against  the  estate  claimed  damages 
for  a  libel  upon  him  in  thd  testator's  will,  the  publication 
of  the  libel  being  by  probate  of  the  will.    The  court,  after 
determining  that  the  maxium— acfto  personalis  moritur  cum 
persona — ^has  no  literal  application,  is  led  to  allow  the  action  by 
a  consideration  of  the  great  injury  that  the  petitioner  (an 
attorney)  will  suffer  in  his  professional  character  by  an 
imputation  thus  perpetuated  in  a  public  record.    One's 
sympathy  is  stron^i^ly  roused  in  behalf  of  the  libel  claimant. 
Nevertheless,  it  is  impossible  on  any  established  theory  of  the 
law  to  support  the  decision,  desirable  as  it  is  in  its  result. 

"If  the  libel  had  been  published  by  the  testator  to  the 
witnesses,  for  example,  a  cause  of  action  would  have  arisen 
against  him.    But  at  common  law  this  would  have  abated  at. 
his  death  (Walters  v  Nettleton,  6  Gush.,  Mass.,  644.)     And  the 
statutory  modifications  of  the  old  rule  of  abatement  do  not, 
except  in  a  very  few  States,  apply  to  the  action  of  libel.      (See 
21  Cyc.  PI.  &  Pr„  349.)     But  the  publication  complained  of  is 
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by  probate,  so  that  no  cause  of  action  ever  existed  against  the 
testator.    Even  if  by  a  fictitious  relation  of  time,  such  as  a 
devisee  may  invoke  in  bringing  suits  after  re-entry,  the 
publication  be  carried  back  to  his  lifetime,  the  objections  of 
abatement  still  apply.    To  support  the  action,  therefore, 
necessitates  the  conception  of  the  deceased's  estate  as  a  legal 
entity,  itself  capable  of  committing  a  tort.     Were  such  a 
conception  justifiable  the  analogy  of  a  corporation's 
responsibility  for  libel  would  permit  the  estate  to  be  held 
(Whitfield  V  South  Eastern  R'y  E.,  B.  &  E.,  113.)     In  the 
Roman  law,  it  is  true,  the  deceased's  estate  was  considered  a 
juristic  person,  though,  perhaps,  only  as  regards  rights  of 
property  (Windschield,  Pand.,  sec.  531.)     But  such 
personification  is  completely  foreign  to  the  common  law  theory 
which  deals  with  the  estate  through  administrators  and 
executors,  and  not  as  an  artificial  person.     Unfortunate  as  the 
result  may  be,  we  are  driven  to  the  conclusion  that  the  common 
law  is  powerless  to  recompense  one  damaged  by  testamentary 
libel.    Its  only  weapon  against  this  ingenious  and  infamous 
method  of  doing  injury  rests  in  the  Probate  Court's  power  to 
strike  out  the  libelous  matter,  a  power  which  courts  seem 
reluctant  to  exercise. 


Not  loDgf  ago  Jud^e  Dickey,  of  the  Supreme  Court,  who  hails  frooi 
NewburjTh,  was  holding  cnurt  in  Brooklyn,  says  the  New  York  Times. 
Tbe  lawyer  for  the  defendant  in  tbe  case  before  him  occupied  the 
time  of  tbe  court  by  aslcing  practically  the  same  question  over  and 
over  again.    Jud^e  Dickey  called  his  attention  to  this  fact  once  or 
twice,  and  finally  became  provoked  and  said  to  tbe  lawyer: 

'*Tou  have  gone  over  that  ground  time  and  time  again,  counselor. 
Tour  questions  suggest  'crabs'  to  me — they  always  go  sideways  and 
do  not  get  ahead — and  I  do  not  like  crabs." 

The  lawyer  pleasantly  replied: 

•*Well  I  am  sorry  that  your  honor  does  not  like  crabs;  and  I  most 
respectfully  differ  with  you  in  that  respect,  as  well  as  others.     For 
my  part,  I  like  crabs,  but  I  do  not  like  lobsters,  especially  lobsters  a 
la  Newburgh!'' 
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A  Jiisttoe*s  Own  of  a  Flea. 

ToThbBab: 
l^AVING  noticed  in  several  issues  of  the  Bar  examples  of 
^  4         pleadings  and  papers  prepared  by  justices  in  the 
different  counties  of  West  Virginia,  I  thought  it 
might  be  interesting  to  the  readers  thereof  to  peruse  a  sample 
from  a  Tyler  county  justice's  pen  which  was  sent  to  a 
prominent  attorney  of  the  Tyler  county  bar,  with  the  request 
that  he  examine  the  same  and  report  to  the  justice  if  it  was 
sufficient  to  file  in  the  damage  suit  for  slander  it  attempted 
to  set  oat.     Here  it  is  as  written  by  the  justice,  omitting 
names. 

"Plea  against  D S ^for  misdemeanors  done  by  him 

against  1^ W in  the  year  1887  and  made  up  to  the 

f present  which  is  as  follows  first  which  I  Bought  said  land 
rom  him  he  deceived  me  in  falsehoods  he  told  me 
Emphatically  that  there  was  an  outlet  from  the  land  I 
purchased  of  him  when  at  the  time  there  was  not  any  which 
has  been  the  cause  of  me  loosing  considerable  loss  of  time  and 
money.     And  every  effert  I  have  made  to  get  the  money  he 
the  said  S— did  contute  me  and  it  caused  me  on  my  part  a 
failure  therefore  I  failed  to  get  the  money  to  meet  the 
payment  then  due  and  as  fast  as  the  payments  became  due  he 
sued  me.     When  I  bought  the  land  of  him  he  did  agree  with 
me  that  if  I  failed  to  meet  the  payments  that  he  would  not 
sue  me  until  the  last  note  become  due  of  which  will  become 
due  in  the  year  1892,  and  all  of  these  promises  and 
agreements  on  the  part  of  the  said  S — is  falsehoods.     And  he 
the  said  S — has  told  different  persons  that  I  did  swear  d — n 
and  Gt—d  d — ^n  lies  to  get  my  pension  and  therefore  I  can 
produce  to  any  court  that  said  S— did  Emphatically  make  use 
of  the  above  mentioned  Language  therefore  I  claim  a  damage 
in  this  suit  for  my  character  the  amount  of  ten  thousand 
Dollars.  L— W 

As  a  further  explanation  of  the  foregoing  paper,  it  may  be 
proper  to  say  that  the  suit  in  which  it  was  to  be  filed  was  to  be 
brought  in  the  Circuit  Court  of  Tyler  county. 

Yours  truly, 

C.  B.  RlQQLS. 
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Prelimtnary  Heartnic  on  Criminal  Charges. 


Tn[NR.  Jerome,  the  new  District  Attorney  of  New  York,  is 
^    ^     receiving  the  commendation  of  the  press  of  that  city 

for  his  policy  in  dealing  with  persons  arrested  on 
criminal  accusations : 

It  has  been  the  practice  in  New  York,  as  it  is  in  most  States, 
that  when  a  crime  has  been  committed,  somebody,  must  be 
found  upon  whom  some  suspicion  rests,  be  it  much  or  never 
BO  little,  and  the  unfortunate  is  summarily  seized  and 
incarcerated  until  a  grand  jury  can  hold  an  exparte 
inquisition  and  possibly  find  some  evidence  or  show  of  reason 
for  compelling  him  to  go  through  the  protracted  and 
expensive  ordeal  of  a  trial  before  a  petit  jury  and  very  often 
have  his  character  besmiched  and  his  business  ruined  to 
escape  from  a  charge  that  was  unfounded  and  unjust. 

The  new  policy  of  the  District  Attorney,  and  one  which 
other  States  might  well  emulate,  is  to  investigate  charges 
against  persons  under  suspicion  of  crime,  before  indictment, 
instead  of  after;     to  endeavor  to  learn  who  committed  a 
particular  crime,  rather  than,  finding  that  a  crime  has  been 
committed,  and  being  content  to  have  a  victim  who  is  accused 
of  it,  no  matter  how  insufficient  the  evidence. 

The  new  policy  in  New  York  found  a  striking  commendation 
in  the  recent  case  of  Florence  Burns,  a  beautiful  and 
accomplished  young  lady,  who  was  arrested  on  suspicion  of 
having  murdered  her  lover.     Her  case  aroused  the  sympathy 
the  whole  city.     The  District  Attorney,  instead  of  leaving  her 
to  languish  in  jail  until  a  grand  jury  could  investigate  ic, 
gave  the  case  a  thorough  investigation  on  preliminary  hearing 
before  a  Magistrate,  who  promptly  discharged  her,  owing  to 
the  insufficiency  of  the  evidence. 

Had  such  evidence  been  presented  to  the  Grand  Jury,  with 
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the  statements  of  the  witnesses  unattaoked  bj  the 
cross-examination,  an  indictment  would  probably  have  been 
returned.    But  under  cross-examination  the  testimony  had 
been  clearly  shown  to  be  legally  insufficient  to  justify  the 
holding  of  the  accused. 

If  it  were  insufficient  to  justify  the  committing  Magistrate 
to  hold  the  accused,  it  must  be  presumed  that  it  would  have 
been  insufficient  to  secure  a  conviction  on  trial.    In  that 
event,  the  only  purpose  the  trial  would  serve  would  be  to 
involve  the  county  in  a  great  and  needless  expense.     A 
preliminary  examination  can  never  weaken  unassailable 
evidence.     If  it  demolishes  worthless  evidence  it  serves  a  most 
salutary  purpose.    It  throws  an  additional  safe-guard  around 
the  Constitutional  rights  of  all  the  citizens,  it  enables  the 
District  Attorney  to  be  the  prosecuting  officer  for  all  the 
people,  rather  than  the  prosecutor  of  the  individual  and  it 
saves  the  people's  money. 

Ez-GoverDor  Leslie  M.  Shaw  of  Iowa  the  new  Secretary  of  the 
Treasury,  practiced  law  for  maoy  years  Id  the  Iowa  courts.     The 
Secretary  is  a  good  story-teller  and  narrates  this  personal  experience 
of  the  days  when  he  was  practicing  at  the  bar. 

A  boy  about  fourteen  had  been  put  on  the  stand,  and  the  opposing 
counsel  was  examining  him.    After  the  usual  preliminary  questions 
as  to  the  witness's  age,  residence  and  the  litce,  he  then  proceeded: 

**Have  you  any  occupation?" 

*'No." 

* 'Don't  you  do  any  worlc  of  any  kind?" 

**No." 

**Ju8t  loaf  around  home?" 

••That's  about  all." 

•*What  does  your  father  do?" 

•»Nothin'  much." 

**Due8n't  he  do  anything  to  support  the  family?" 

•*He  dries  odd  Jobs  once  in  a  while  when  he  can  get  them." 

**As  a  matter  of  fact,  isn't  your  father  a  prbtty  worthless  fellow,  a 
deadbeat  and  a  loafer?" 

'*I  don't  know,  sir;  you'd  better  ask  him.    He's  sitting  over  there 
on  the  jury." 
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Is  a  Type- Written  Will  \  aUd? 

To  Thb  Bar: 

Wheeling,  W.  Va.  March  19  1902. 

THE  February  number  of  the  Bar  contained  a 
communication  from  "X  Y.  Z"  on  the  subject  of 
whether  a  will  can  be  typewritten  in  West  Virginia, 
inasmuch  as  the  statute  provides  that  ''no  will  shall  be  valid 
unless  it  be  in  writing  and  signed,"  etc.     Although  an 
answer  was  invited,  I  do  not  notice  that  any  was  given  in  the 
March  number  of  the  Bar. 

The  question  was  mooted  here  in  Ohio  County  a  year  or  two 
ago  when  a  typewritten  will  was  offered  for  probate,  but  the 
attorney  who  suggested  a  contest  dropped  the  subject  when 
attention  was  called  to  the  statute  giving  rules  to  be 
* 'observed  in  the  construction  of  statutes,"  as  follows:    Oode, 
Chapter  14,  Section  17,  clause  8,  "The  words  'writing,' 
include  any  representation  of  words,  letters  or  figures, 
whether  by  printing,  engraving,  writing  or  otherwise." 

It  seems  to  the  writer  that  in  view  of  this  provision  of  the 
statute  it  is  clear  that  a  will  will  not  be  rendered  invalid 
because  of  its  being  typewritten. 

Very  Truly  Yours, 

E. 

<*So  you  are  on  an  automobile  trip?''  said  the  friend.  * 'Where  are 
you  going  now?" 

<*I  couldn't  say  for  certain,"  answered  Mrs.  Cayenne,  **whether  it 
is  home  or  tde  emergency  hospital." — Washington  Star. 

Hotliclc:  **Your  dog  bit  me  last  night  in  the  leg,  and  I  want  to 
know  what  you  are  going  to  do  about  it." 

<<Lambley:     **0,  I  sha'n't  do  anything  unless  the  dog  should  come 
down  with  some  disease.    In  that  case,  of  course,  I  shall  hold  you 
responsible." — Boston  Transcript 
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The  West  Virginia  Debt. 


[Applications  for  information  about  the  debt  are  8o  frequent 
that  the  following  extracts  from  a  letter  I  recently  had  occasion 
to  write,  seem  of  sufficient  public  interest  to  warrant  space  in 
TuK  Bar.  J.  M.  Mason.] 

"As  Bayard,  Phelps  and  Coppell  have  died  and  as  the 
contract,  under  which  certificates  are  deposited  expires  before 
the  If'gisiflture  meets,  it  is  impossible  for  the  New  York 
Committee  to  ever  move.     I  formed  that  Committee  and 
furnished  whatever  they  printed,  but,  proposing  to  manage  the 
matter  myself,  I  did  not  associate  any  one  who  gave  sufficient 
thought  to  become  conscious  of  being  ignorant  as  to  what  steps 
to  take,  or  to  comprehend  what  is  meant  by  Delegatus  non 
Delegare.       The  difficult  and  costly  part  of  the  work  was  to 
assemble  the  certificates  under  a  contract  binding  holders  to 
accept  such  a  settlement  as  honest  men,  after  studying  the 
subject,  would  advise  West  Virginia  to  make.     As  soon  as  this 
part  of  the  work  had  been  accomplished  the  financial  magnates 
on  the  Committee  were  deceived  and  buncoed  by  the  Wall 
street  promoter  whom  I  had  foolishly  put  in  front  as  their 
ostensible  adviser  and  who,  lacking  sense  to  act  straight, 
attempted  to  use  this  business  to  exploit  himself  as  the 
toll-gate  to  Brown  Bros.     It  resulted  that  I  was  eliminated 
from  the  undertaking,  and  it  was  then  left  without  any  one 
who  had  sufficient  information  to  suggest  what  should  be  done. 
The  outcome  was  that  the  first  time  the   Committee  attempted 
to  move  they  unwittingly  drifted  into  the  crazy  Virginia 
Commission  scheme  which  had  been  discreditably  exploited 
several  years  before  when  our  legislature  refused  to  listen 
to  such  nonsense.     In  other  words,  promoter  number 
two  landed  the  Brown  Committee  in  precisely  the  same  hole 
that  promoter  number  one  had  landed  the  Fahnestock 
Committee.     Thereupon  the  undertaking  was  silently 
boycotted  on  Wall  street  and  in  both  States  by  the  grade  of 
men  who  are  trusted  for  capacity  as  well  as  respected  for 
integrity,  and  it  became  so  laughed  at  privately  that  thinking 
men  steered  clear  of  it.     Those  *  *  *  *  of  us  who  understand 
this  subject  have  always  opposed  any  action  unless  holders 
had  competent  leadership  and  unless  the  certificates  were 
under  a  proper  contract :  viz.  a  contract  to  accept  bonds  for  an 
amount  fixed  by  the  cost  of  the  roads  &c  in  West  Virginia, 
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built  with  Virginia  bonds,  or  fixed  by  stating  the  account 
required  by  the  Wheeling  Ordinance.     This  account  to  be 
stated  by  Committees  representing  each  State  and  authorized 
to  submit  to  arbitration  or  to  the  Supreme  Court  any  questiond 
about  which  they  disagreed.    If  tho  Court  decides  that  West 
Virginia  owes  nothing,  then  the  certificates  to  be  cancelled. 
Holders  to  accept  the  cost  of  the  roads  <fec  although  the  Court 
finds  that  West  Virginia,  technically,  owes  much  more  than  the 
cost  of  the  roads.    This  was  baptized  "the  Baltimore  Plan," 
and  I  have  never  heard  of  any  man  in  this  State  of  dignity  and 
standing,  who  did  not  endorse  it.  *  *  *  *    About  ninety  per 
cent  of  the  certificates  are  controlled  on  Wall  street.    Probably 
nine  millions  are  owned  by  less  than  three  hundred  holders. 
Fifty  very  rich  New  York  men  own  six  millions.  ♦  ♦  ♦  ♦.    A 
settlement  would  have  been  had  long  ago  if  holders  had  dealt 
directly  with  West  Virginia  parties.    All  the  trouble  has  been 
created  by  the  machinations  of  two  Wall  street  promoters  who 
never  owned  a  single  certificate  and  never  had  a  dollar 
invested.    The  remedy  for  the  situation  is  for  a  self-constituted 
Committee  of  West  Virginians  to  advertise  in  New  York 
requesting  certificate  owners  to  communicate  their  names  to  a 
financial  institution  and  receive  a  pamphlet  giving  the  real 
situation  and  explaining  how  a  settlement  may  be  brought 
about.    If  the  rich  holders  had  a  suspicion  of  the  real 
situation,  they  would  offer  a  very  large  fee  for  intelligent 
leadership,  and  would  put  up  any  amount  required  for  the 
expenses,  of  bringing  about  sensible  co-operation.    The  West 
Virginians  managing  this  most  important  business  would 
creditably  earn  adequate  compensation,  while  rendering  the 
State  the  greatest  service.    Holders  would  flock  to  such  a 
Committee  and  the  marplots  on  Wall  street  would  be  ignored. 
•  * 

Tired  of  the  long- winded  oratory  of  the  attorney  for  the  defense,  the 
Judge  interrupted  him. 

**Mr.  Sharlse,"  he  said,  **may  I  ask  you  a  question?" 

*»Certainly,  your  honor,     What  is  it?" 

<*Language,"  said  the  ]ud»;e,  we  are  told  is  given  to  conceal  thought 
or  words  to  that  effect.     Inasmuch  as  you  don't  seem  to  have  any 
thought  to  conceal,  I  would  like  60  know  why  you  are  talking?" 

**Bridget,  why  did  you  let  that  policeman  kiss  you?" 
**It'8  agin  th'  law  to  resist  an  officer,  ma'am." 
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Distinotion  Between  Non-Sait  and  Jadinnent  on  th«  Merits 


The  queBtions  of  practice  arising  on  a  non-sait  are 
somewhat  obscure,  and  the  authorities  not  very  satisfactory  or 
harmonious. 

In  a  recent  case,  Dealy  vs.  Heintz,  the  New  York  Court  of 
Appeals  rendered  a  very  well  considered  and  elaborate 
decision,  which  may  serve  as  a  good  brief  to  the  practitioner 
who  needs  authority  on  points  involved  in  non-suits.    The 
Court  said : 

This  appeal  involves  simply  a  coDtention  coDcerniog  the  pntper 
name  which  should  be  given  to  the  Judgment  appealed  from.    The 
plaintiff  avers  that  on  the  2l8t  day  of  October,  1895,  the  defendant, 
residing  and  doing  business  at  the  City  of  Cologne,  in  the  German 
Empire,  sold  and  delivered  to  the  plaintiff's  assignor  130  casks  of 
carbonate  of  potash,  warranted  to  contain  80  to  85  per  cent  of 
potash.    It  is  then  alleRed  that  there  was  a  breach  of  this  warranty 
on  the  part  of  the  defendant  In  that  the  goods  delivered  did  not 
contain  the  requisite  percentage  of  potash.    The  answer  put    in  issue 
allegations,  and  the  Issues  were  tried  by  the  court  and  the  complaint 
dismissed.     The  judgment  entered  upon  this  decision  has  been 
unanimously  affirmed  at  the  Appelate  Division. 

The  evidence  given  at  the  trial  consisted  largely,  if  not  entirely,  of 
the  written  correspondence  between  the  seller  and  buyer,  and  upon 
the  plaintiff's  construct  Ion  of  this  correspondence  there  was  some 
evidence  tending  to  support  the  claim .     It  was  not  a  case  where  it 
could  be  said  that  there  was  absolutely  no  evidence  to  support  the 
claim  of  a  warranty  of  the  goods,  but  it  was  of  such  a  character  that 
the  court  was  required  to  construe  correspondence  on  both  sides  and 
to  determine  the  meaning  of  certain  technical  terms  used  in  the  trade 
and,  (renerally,  the  intention  of  the  parties. 

The  learned  counsel  for  the  plaintiff,  who  brings  the  appeal  now, 
contends  virtually,  that  ho  was  non-suited  at  the  trial,  which  means, 
of  course,  that  the  trial  court  refused  to  weigh  or  to  consider  the 
testimony,  or  to  determine  the  facts  involved  in  the  issue,  but  simply 
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held  that  there  was  no  evideDce  whatever  to  consider.     We  do  not 
thlDk  that  this  cooteotiOD  is  supported  by  the  record.     A  ooD-suit 
is  the  name  of  a  Judgmeot  giveD  at^aiDst  the  plaiDtifP  when  he  is 
unable  to  prove  a  case,  or  when  he  refuses  or  ne^clects  to  proceed  to 
the  trial  of  the  cause  after  it  has  been  put  at  issue  without 
determining  such  Issue.     A  voluntary  non-suit  is  an  abandonment  of 
his  cause  by  the  plaintiff,  who  allows  a  judgment  for  costs  to  be 
entered  against  him  by  absenting  himself  or  failing  to  answer  when 
called  upon  to  hear  the  verdict.     An  involuntary  non-suit  takes  place 
when  the  plaintiff,  on  being  called  when  his  case  is  before  the  court 
for  trial,  neglects  to  appear,  or  when  he  has  given  no  evidence  on 
which  a  jury  could  find  a  verdict  (Pratt  vs.  Hull,  13  Johns.,  334; 
Bouv.  Law  Die,  lasted,  vol.  2,  p  610,  »»Non-8uit.")    The  record 
shows  very  clearly  that  no  such  judgment  was  entered  in  this  case. 
It  appears  thattne  plaintiff  gave  all  the  testimony  that  she  had, 
consisting  of  tbe  correspondence  between  the  buyer  and  the  seller, 
and  also  some  proof  in  regard  to  the  character  and  quantity  of  the 
goods  actually  delivered  and  on  the  subject  of  damages,  and  then 
rested.     Toe  defendant's  counsel  then  moved  to  dismiss  the 
complaint  on  the  ground  that  the  plaintiff  had  failed  to  establish  any 
cause  of  action;  that  the  theory  of  the  complaint  was  a  claim  for 
damages  on  account  of  breach  of  warranty,  and  that  the  plaintiff  had 
failed  to  establish  any  such  breach  by  tbe  proof  given.     This  motion 
was  grahted  and  the  plaintiff  excepted.     Subsequently  the  trial  judge 
made  specific  findings  of  fact  and  conclusions  of  law,  in  which  he 
srated  that  the  defendant  refused  to  give  any  warranty  of  the 
character  and  quality  of  the  goods  such  as  was  alleged  in  the 
com  Dial  nt,  and,  therefore,  the  plaintiff  failed  to  prove  the  cause  of 
action  alleged.     He    then  stated,   as  a  conclusion  of  law,    that  the 
defendent  was  entitled  to  judgment  dismissing  the  complaint  upon 
the  merits,  and  directed  judgment  accordingly,  and  stated  that  the 
grounds  upon  which  the  decision  was  made  are  contained  in  the 
foregoing  findings  of  fact. 

It  is  very  clear,  I  think,  that  this  was  not  a  judgment  of  non-suit, 
but  a  trial  of  the  issues  and  a  decision  of  the  same  upon  the  merits. 
The  learned  counsel,  in  support  of  the  appeal,  contends  that, 
inasmuch  as  the  defendant  gave  no  evidence  and  made  no  statement 
that  he  rested,  the  judgment  must  necessarily  be  a  non-suit.     A 
defendant  may  rest  his  case  upon  tho  plaintiff^s  proofs,  and  when  the 
plaintiff  proves  a  case  for  the  defendant  he  may  take  the  benefit  of 
such  proof  without  saying  anything.     It  may  be,  and  it  was  probably, 
true  that  the  defendant  had  no  proof  to  give,  and  it  was  not 
necessary  to  say  to  the  court  that  he  rested  when  he  had  not  yet 
begun.     It  has  been  held  by  this  court  that  when  a  defendant  moves 
for  a  non-suit,  and  says  nothing  more,  that  it  amounts  to  a 
submission  by  him  to  the  court  of  any  question  of  fact  involved  in  the 
case  (Trimble  vs  N.  Y.  C.  &  H,  R.  R.,  162  N.  Y.,  84).     If  this  be  so, 
then  it  is  perfectly  safe  to  say  that  in  this  case,  when  the  defendant 
moved  to  dismiss  the  complaint,  and  said  nothing  more,  that  it 
amounted  to  a  submission  on  bis  part  of  every  question  involved  in 
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the  case  for  the  determinatioD  of  the  court.     His  conduct  was 
equivaleut  toastatemeot  by  him  that  he  rested,  altliough  he  bad  no 
evidence  to  give.     The  court  was  authorized  to  determine  all  the 
issues  in  the  case  and  to  decide  all  question's  of  fact  and  law  as  fully 
as  it  would  have  been  had  the  defendant's  counsel  expressed  the  legal 
effect  of  his  action  in  words. 

The  nature  and  character  of  the  Judgment,  whether  a  non-suit  or 
something  else,  is  to  be  determined,  not  by  anything  the  defendant 
said  or  omit.ted  to  say,  but  by  the  disposition  made  by  the  court  of 
the  plaintiff's  testimony  and  the  issues  in  the  case.     The  defendant's 
silencecould  not  detract  from  the  plaintiff's  case,  or  convert  a  trial 
and  dfHiision  on  the  merits  into  a  non-suit  so  long  as  the  plaintiff 
gave  all  the  proof  she  had  and  rested,  or,  in  other  words,  submitted 
the  case  to  the  Judgment  of  the  court.     The  defendant's  silence  was 
properly  accepted  by  the  court  as  an  assurance  that  he  had  nothing 
more  to  say  or  to  offer. 

The  action  of  the  court  in  malcing  findings  of  fact  and  stating 
conclusions  of  law  denotes  that  the  court  and  the  parties  so 
understood  the  situation,  and  the  exceptions  filed  by  the  plaintiff  to 
the  decision  of  the  court  also  show  that  the  plainiilTs  couubel  could 
not  have  supposed  that  the  decision  wan  a  mere  non-suit.     The  cases 
in  this  and  other  courts  show  that  there  is  considerable  confusion  of 
thought  as  to  what  ii>  and  what  is  not  a  non-buit  in  a  given  case 
(Wheeler  v  Buckman,  N  Y,  391;  Scofleld  v  Hernandez,  47  N  Y,  313; 
Van  Derlip  v  Keyser,  68  N  Y,  443r  Ft»rbes  v  Chichester  125  N  Y,  769; 
more  fully  reported  in  36  N  Y,  248;  Ware  v  Dos  Passos,  162  N  Y,  181; 
^oodbridge  v  First  National  Banic,  166  N  Y,  238).  These  authorities 
and  especially  the  latter  cases,  show  that  a  decision  dis;K)8ing  of  the 
case  on  the  merits  is  properly  rendered  on  a  motion  for  a  dismissal  of 
the  complaint.     The  fact  that  the  trial  court  in  this  case  made 
findings  of  fact  is  utterly  inconsistent  with  the  idea  of  a  non-suit.     A 
non-suit,  as  we  have  seen,  is  a  decision  that  the  plaintiff  has  offered 
no  evidence  upon  which  to  find  facts,  and,  facts  can  be  found  ouly 
upon  evidence,  such  findings  are  legally  impossible  in  the  case  of  a 
non-suit,  and  so  it  has  been  held  (Ware  v  Dos  Pass^is,  supra).     When 
the  plaintiff  is  non-suit^  the  decision  of  the  court  is  that  there  is  no 
evidence  upcm  which  to  find  any  fact,  and,  although  it  may  be  that 
the  practice  has  prevailed  of  finding  facts  in  such  cases,  such  findings 
are  superfluous  and  amount  to  nothing.  Courts  sometimes  go  through 
the  form  of  making  findings  and  stating  therein  that  there  was  no 
evidence  produced  to  establish  the  plaintiff's  claim,  but  all  that  is 
implied  in  the  non-suit  itself,  and  it  is  wholly  unnecessary  to  repeat 
it  in  a  separate  paper  improperly  called  findings  in  the  case.     A 
statement  by  the  court  that  the  plaintiff  produced  no  evidence  may 
be  a  very  good  reason  for  not  attempting  to  make  any  findings  at  all, 
but  such  a  statement  is  in  no  proper  sense  a  finding  of  a  fact,  but  a 
reason  why  such  a  finding  is  impossible. 

On  the  other  hand  a  motion  to  dismiss  the  complaint,  is  proper, 
either  at  the  close  of  the  plaintiff's  case  or  at  the  clo^e  of  the  whole 
case.     It  amounts  to  a  request  to  render  Judgment  for  the  defendant. 
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A  Jud^^meD'  In  favor  (»f  thed*feDdaDt  18,  of course.a  JudgmeDt. 
DUoiisbiog  the  cumplaiDi  U  a  Judgment  for  tbe  defeudaDt.     These 
forms  of  expression  are  used  interchangeably  and  mean  the  same 
thing.     It  was  absolutely  necessary  in  this  case  for  the  court  to  make 
findings  as  it  did.     If  the  record  before  us  showed  nothing  but  a 
dismissal  of  the  complaint  the  Judgment  would  have  to  tie  reversed, 
since  the  conclusion  of  law  would  have  no  facts  upon  which  to  rest. 

Hence,  upon  principle  and  authority, i  he  decision  in  this  case  was 
a  Judgment  upon  the  merits  and  not  a  non-suit.     The  trial  court 
weighed  the  evidence,  determine<l  tbe  int«^ntion  of  tbe  parties,  and 
hi*ld,  not  that  the  plaintiff  had  merely  failed  to  prove  her  case,  hut 
that  she  had  alllrmitlvely  proved  tbe  defendant's  case;  that  after  the 
proofs  were  all  in  it  was  shown  from  the  correspondence  and  other 
proof  that  the  defendant  never  made  any  warranty  of  the  character  or 
quality  of  the  gcMidri.     This*was  as  complete  a  determination  of  the 
controversy  as  tbn  court  could  make  und^r  any  circumstances,  and,  of 
c«iurse,  the  Judgment  was  a  bar  to  any  other  action  for  the  same 
cause.     When  a  trial  results  in  fuch  a  situatiou  the  decision  U  a 
Judgment  on  the  merits  oo  matU'r  by  what  name  it  may  be  called. 
When  it  appears  that  the  plaintiff  produced  no  proof  whatever  in 
support  of  the  case  upon  which  a  verdict  could  be  rendered  or  facts 
found,  then  there  may  be  a  non  suit,  but  when  both  parties  give  all 
the  proof  that  they  have  and  tbe  court  finds  the  facts  and  determines 
the  issue,  that  is  a  trial  upon  the  merits  and  its  legal  effect  cannot  be 
changed  by  giving  to  it  a  wrong  naiDe. 

In  this  view  of  the  case  tbe  reaird  presents  no  question  upon  which 
this  court  can  properly  interfere  with  the  Judgment,  and  so  it  must 
be  affirmed,  with  costs. 

Four  or  five  well-known  good  fellows  in  the  same  line  of  business 
recently  swore  off."     T'ley  had  never  tippled  to  excess,  but  they  took 
a  nfition  that  it  wou!d  be  a  gofKl  thin»<  to  quit  and  accordingly  quit 
for  a  period  of  thirty  days.    The  agreement  was  drawD  up  Id  writing, 
and  higned  by  each.     The  third  day  after  some  of  the  parties  to  the 
agreement  began  to  chafe  under  the  restraint.     They  had  never 
before  felt  the  need  of  a  drink  as  badly  as  after  the  ink  used  in 
drawing  up  the  agreement  had  become  dry.     One  of  them  at  last 
dropped  in  <in  one  of  the  others,  and,  of  course,  the  swearing  off 
proposition  was  immediately  brought  up. 

'*I*d  like  awful  well  to  have  a  nip,"  said  the  caller. 

**Same  here,"  was  the  response. 

'*But  I  don't  see  how  we  can  get  around  that  agreement" 

'•Neither  do  I." 

"I  read  once  that  no  document  however  carefully  drawn,  will 
stand  in  court  if  it  is  attacked  in  the  right  way." 

*'I  see  a  gleam  of  hope,"  was  the  reply.    Let's  read  this  agreement 
over  carefully." 

They  did  so,  and  it  was  discovered  that  tbe  agreement  did  not  call 
for  thirty  consecutive  days,  but  merely  for  thirty  days. 
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Claim  of  Husband's  Creditors  to  Profits  of  BoslDess  Condaoted  as 

/%  gent  of  Wife. 


In  the  receot  decistoo  of  the  Court  of  Appeals  of  Kentucky  in 
Blackburn  t.  Thompson  (January  1902,  66  S.  W.,  5)  it  was  held, 
according  to  the  syllabus  of  Bid  ward  W.  Hines,  Esq.,  formerly  State 
Reporter,  that  **where  the  wife's  success  in  business  was  due  to  the 
skill  and  industry  of  her  husband,  who  conducted  the  business  as  her 
agent,  real  estate  purchased  with  the  profits  of  the  business  was 
subject  to  the  husband's  debts."    It  appears  that  thecourt  directed 
that  **thi8  decision  was  not  to  be  otDcially  reported."    Thedoctrine 
laid  down  is  certainly  one  of  interest  and  importance,  and  probably 
the  case  was  not  deemed  worthy  of  appearing  in  the  official  reports 
because  it  Involved  merely  a  reiteration  of  principles  which  the 
Kentucky  court  of  last  resort  had  enunciated  in  previous  cases. 
Some  of  such  earlier  decisions,  cited  in  the  opinion  in  the  present 
case,  areMoran  v.  Moran  (12  Bush.,  303)  Gross  v.  Eddinger  (85  Ky., 
168)  Brooks- Waterfleld  Co.  v  Erisbie  (9tf  Ky.,  131.)    The  general 
ground  upon  which  these  decisions  rest  is  stated  as  follows  in  Morao 
V  fiforan  (supra):     •*The  Insolvency  of  the  husband  does  not  disable 
him  to  support  his  family,  and  our  liberal  exemption  laws  secure  to 
him  against  his  creditors  all  that  is  necessary  for  reasonably 
comfortable  living,  and  all  that  he  may  be  able  to  earn  beyond  the 
exemptions  should  go  to  his  creditors;  and  the  court  ought  noc,  by 
conferring  upon  bis  wife  the  power  to  trade  as  feme  sole,  to  give  hlni 
an  opportunity,  by  acting  as  agent  for  her,  to  place  his  own  earnings 
beyond  their  reach." 

The  courts  of  West  Yirginla  have  adopted  a  similar  doctrine 
(Bi)ggess  V.  Richards  adm*r  39  W.  Va.,  568.) 

The  weight  of  authority  and,  in  our  Judgment,  the  weight  of 
argument  are  against  the  position  so  taken.     The  general  principles 
governing  the  subject  In  the  American  courts  are  succinctly  stated 
in  the  following  extract  from  Mr.  Frederick  S.  Wait^s  treatise  on 
Fraudulent  Conveyances  and  Creditor's  Bills; 

'*It  is  settled  beyond  controversy  that  a  husband  may  manage  the 
separate  property  of  his  wife  without  necessarily  subjecting  it,   or  the 
profits  arising  from  his  management,  to  the  claims  of  his  creditors. 
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The  wife  being  vested  with  the  right  to  hold  aod  acquire  property 
free  from  the  control  of  her  husband,  the  legitimate  inference  seems  to 
result  that  she  can  employ  whomsoever  she  desires  as  an  agent  to 
manage  it.     To  deny  her  the  right  to  select  her  husband  for  that 
purpose  would  constitute  a  very  inequitable  limitation  upon  her 
right  of  ownership,  compelling  her  to  resort  to  strangers  for  advice 
and  assistance,  and  would  perhaps  seriously  mar  the  harmony  of  the 
marriage  relation.     In  Tresch  v  Wirtz  (34  N.  J.  Bsq?,  129)  the  vice 
chancellor  said:  *A  man's  creditors  cannot  compel  htm  to  work  for 
them.     A  debtor  is  not  the  slave  of  his  creditors.     The  marital 
relation  does  not  disqualify  a  husband  from  becoming  the  agent  of 
his  wife.    All  the  property  of  a  married  woman  is  now  her  separate 
estate;  she  holds  it  as  a  feme  solo,  and  has  a  right  to  embark  it  in 
business.    She  may  lawfully  engage  in  any  kind  of  trade  or  barter. 
If  she  engages  in  business,  and  actually  furnishes  the  capital,  so  that 
the  business  is  in  fact  and  truth  hers,  she  has  a  right  to  ask  the  aid 
of  her  husband,  and  he  may  give  her  his  labor  and  skill  without 
rendering  her  pniperty  liable  to  seizure  for  his  debts.    In  Merchant  v. 
Bunnell (3  Keyes  N.  Y.,  539,  541)  Davies,  Ch.  J.,  said:  *This  court 
has  frequently  held  that  there  is  nothing  in  the  marriage  relation 
which  forbids  the  wife  to  employ  her  husband  as  her  agent  in  the 
management  of  her  estate  and  property,  and  that  puch  employment 
6r.es  not  subject  her  property  or  the  profits  arising  from  such  business 
to  the  claims  of  the  creditors  of  her  husband.'    But  a  husband 
cannot  use  his  wife's  name  as  a  mere  device  to  cover  up  and  keep 
from  his  creditors  the  assets  and  profits  of  a  business  which  is  in   fact 
his  own.    It  must  clearly  appear  that  his  wife  is  the  bona  fide  owner 
of  the  capital  invested,  and  that  the  accumulations  which  result 
from  the  conduct  of  the  business  are  the  legitimate  outcome  of  the 
investments  of  her  property"  (sec.  303.) 

In  cases  of  this  class,  as  the  learned  author  suggests,  the 
determination  of  the  controversy  on  the  merits  usually  turns  upon 
whether  or  not  the  wife  was  the  bcmajlde  owner  of  the  capital 
invested.    In  some  of  the  Kentucky  decisions  above  cited,  although 
the  principle  is  clearly  laid  down  that  accumulations  or  earnings 
representing  the  husband's  work  or  skill  may  be  reached  by  his 
creditors  in  any  event,  the  same  result  probably  might  have  been 
reached  upon  findings  of  fact  that  the  capital  or  property  really 
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belonged  to  the  husband,  and  the  tr  insfer  to  the  wife  was  a 
8ubterfu(?e.     Where  the  wife's  nominal  ownership  is  obviously,  or 
even  fairly  presumably,  a  mere  cover  for  a  husband's  withdrawal  of 
his  own  funds  from  the  reach  of  his  creditors,  the  courts  may  well 
disregard  It.     Considering  iho  notorious  frequency  with  which 
transfers  to  wives  are  resorted  to  as  a  fraudulent  expedient,  the 
courts  should  not  lean  toward  effectuating  their  claims  in  doubtful 
cases.     Where,  however,  a  wife's  ownership  of  the  principal  or 
capital  is  fairly  established,  Ingic  as  well  as  Justice  requires  that  the 
principles  formulated  by  Mr.  Wait  be  recognized. 

**As a  Man   Rat eth  so  Is  He** 


(The  Spectator.) 

Is  diet  a  passing  fad  of  the  day,  or  will  it  survive  and  dominate  the 
race?    The  indications  seem  to  point  the  latter  way.     To  solve  the 
problem  of  disease.     When  under- fee<1ing  and  over-feeding  vanish, 
half  the  imps  of  Pandora's  box  will  fly  off  after  them,  and  hope  will 
remain  brighter  than  ever.     Indeed,  all  that  man  has  to  do  is  to  go 
to  the  ant — not  to  the  bee — and  see  how  magical  the  priwer  of 
selected  food  may  become.     It  is  a  commonplace  of  knowledge  among 
bee-keepers  that  feeding,  and  feeding  alone,  makes  the  difference 
between  worker  and  qunen  bee  in  the  beginning,  and  that  if  the 
young  queens  be  accidently  destroyed  a  fresh  set  can  be  immediately 
raised  by  the  busy  bee  nurses,  who  at  once  substitute  n»yal  food  for 
the  worker  food  given  to  the  ordinary  Infants  of  the  hive.     Man  has 
not  yet  learned  the  bee's  s*^cret,  because  he  has  been  too  busy 
experimenting  upon  outside  affairs  such  as  steam  and  electricty:  but 
now  that  the  attention  of  the  race  is  once  turned  to  diet,  we  may 
expect  marvelous  strides  in  this  direction  also.     As  the  college 
athlete  has  learned  to  feed  with  a  view  to  the  laureN  of  the  field,  so 
the  college  orttor  may  yet  take  a  special  course  of  diet  for  the 
valedictory — who  knows?    The  Spectator  has  a  fair  cousin  who 
confided  to  him  the  other  day  that  she  had  learned  to  keep  her  weight 
at  any  point  she  desired,  adding  or  subtracting  pounds  or  even  ounces 
at  will  by  a  careful  use  of  certain  foods      She  further  asserted  that 
anybody  could  do  likewise  who  was  willing  to  take  the  requisite 
thought  and  pains.     If  this  be  true — and  her  demonstration  was 
clear  and  convincing — why  not  height  as  well  as  weight,  and  shape  as 
well  as  size?     Why,  not,  like  **Alice  In  Wonderland,"  grow  smaller 
and  larger  at  will  by  eating  this  or  that?    Lewis  Carrol's  fancy  may 
have  been  prophetic  in  its  flight  after  all,  and  the  two  sides  of  his 
magic  mushroom  may  prefigure  the  marvel  working  diet  lists  of  the 
twenty  first  century,  though  they  seem  as  impossible  to-day  as 
the  telephone  and  the  trolley  would  have  appeared  to  our  colonial 
ancestors. 
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The  New  Woman^s  Position  Jadlcally  Determined. 


It  is  said  of  Sam  Jones  that  on  the  first  morning  of  the 
day  succeeding  his  marriage,  he  turned  over  in  bed,  rubbed  his 
eyes,  and  directed  the  attention  of  the  bride  lying  at  his  side 
to  two  collections  of  clothing  on  the  backs  of  two  separate 
chairs  in  the  bridal  chamber.    And  he  said  to  her  solemnly : 
"Sarah  Jane,  we  are  now  about  to  start  out  on  life's  journey 
and  it  is  well  that  we,  here  and  now,  settle  our  individual 
status  as  pertains  to  the  marital  relation  for  all  time.     You 
see  those  two  piles  of  clothing;  one  is  a  masculine  garb,  and 
the  other  feminine;  now,  you  choose  which  you  will  don  and 
then  stick  to  it."    And  Sarah  Jane  proceeded  to  get  inside 
the  petticoats  as  a  natural  selection,  and  Sam  testifies  that 
they  have  stuck  to  their  individual  costumes  from  that  first 
morning. 

But  in  recent  times  many  decisions  of  this  kind  have  gone 

to  the  court  of  appeals.    It  has  been  a  mooted  question  under 

recent  modifications  of  the  married  woman's  laws,  as  to  which 

is  entitled  to  wear  the  breeches.    Justice  Purnell,  of  the  U.  S. 

Circuit  Court  of  Appeals,  New  York,  has  recently  rendered  an 

opinion  which  seems  to  be  sound,  and  which  gives  the  new 

woman's  claim  and  aspirations  increased  dignity.     He  said: 

"When  an  intelligent,  active,  industrious,  frugal  woman 
finds  she  has  married  a  man,  who  instead  of  coming  up  to  the 
standard  of  a  husband,  is  a  mere  dependent,  who  acknowledges 
that  he  is  only  a  helpmate  to  his  wife,  obeys  her  instructions, 
pours  his  little  earnings  into  her  lap,  acknowledges  her  to  be 
and  always  to  have  been  the  head  of  the  family  and  leaves  to 
her  its  support,  it  would  be  contradictory  of  fact  and  an 
absurd  construction  of  law  to  say  that  he,  and  not  she,  is  the 
head  of  the  family,  and  deny  to  her  the  benefits  intended  for 
the  family  and  of  the  separate  estate  she  has  accumulated, 
because  the  title  is  in  her  and  she  lives  with  him.     Certainly, 
there  are  decisions  which  might  tend  to  a  different 
conclusion,  but  the  weight  of  authority  is  to  the  effect  that 
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where  the  wife  is  the  owner  of  the  property,  where  she  trades 
aa  a  feme  sole,  and  is  the  debtor,  and  the  husband  cannot  and 
does  not  claim  th<«  homestead  exemption,  the  wife,  though 
living  with  her  husband,  may  be  alone,  or  jointly  with  him, 
the  head  of  the  family,  and  as  such  claim  the  homestead 
exemption.     Under  the  circumstances  of  the  case  at  the  bar 
the  petitioner,  a  married  woman  living  with  her  husband,  is 
entitled  to  the  homestead  exemption,  and  there  was  error  in 
refusing  to  allow  such  claim." 


An  Unezpeoted  Heir. 


The  birth  of  twins  as  claimants  for  part  of  an  estate  valued 
at  nearly  $20,000,  makes  a  very  interesting  problem  which  the 
Probate  Court  of  the  District  has  been  called  upon  to  solve. 

The  mother  of  the  twins  was  twice  married,  and  left  three 
children  by  her  first  husband.     She  died  last  summer,  when 
the  twins  were  about  two  weeks  old.    The  three  children  by  her 
first  husband  are  also  living. 

By  her  will,  made  a  few  months  before  her  death,  the 
mother  of  the  twins  left  her  estate,  consisting  of  real  and 
personal  property,  to  her  children  by  her  first  husband. 
Provision  was  made,  however  that  in  the  event  another  child 
was  born  to  her  it  should  be  entitled  to  oce-fourth  interest  in 
her  personal  estate,  which  is  stated  to  be  worth  about  $140,000. 

Now  the  question  arises  which  of  the  twins  will  be  entitled 
to  the  one-fourth  interest  in  the  personal  estate  and  what  will 
be  the  share  of  the  other.    Or,  again  will  the  one-fourth 
interest  be  divided  equally  between  the  twins,  or  will  one  be 
entitled  to  a  one-fourth  interest,  as  provided  in  the    will,  and 
the  other  to  a  one-fifth  interest  of  the  remaining  three-fourths 
of  the  personal  property.    Then,  again,  in  the  event  that  it  is 
determined  that  only  one  of  the  twins  is  entitled  to  inherit 
the  one-fourth,  which  will  it  be? 

Soon  after  the  will  of  the  mother  of  the  twins  was  filed  in  the 
ofl5ce  of  the  Register  of  Wills  guardians  ad  litem  were 
appointed  for  the  children  by  the  first  husband,  and  also  for 
the  twins. 

Jud)j:e  Crafg  Biddle  was  escorting  a  visitor  to  Philadelphia  over  the 
city,  and  as  they  passed  the  penitentiary  the  visitor  Inquired  blandly, 
**Judjfe,  is  that  a  new  distillery?" 
**Not  exactly,"  answered  the  judgei     •♦but  It  is  a  rectifying  plant." 
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A.  example  of  a  Terse  and  Toaohlag  Bill  of  Dlroroe. 

Editob  Bar: 

Princbton,  W.  Va.,  Feb.  18,  1902. 
The  following  bill  in  a  divorce  case  was  passed  on  by  Jadge 
Sanders  at  the  aagust  term  1901  and  might  be  instructive  to 
the  legal  profession  in  the  state.    Sait  was  brought  by  a 
young  disciple  of  Solon  of  the  African  persuasion,  whose 
client  evidently  lives  on  the  borders  of  Mercer  and  McDowell 
counties.     Sad  to  relate  the  energetic  attorney  did  not  have 
the  opportunity  to  draft  a  decree  in  his  favor.  s. 

"State  of  West  Virginia. 

In  the  Circuit  Court  of  Mercer  County. 

To  tlie  Honorable  J.  M.  Sanders 

Judge  of  the  Circuit  Court 
Mercer  County. 

The  bill  of  complaint  of 

Jacob  Hedrick 

YB 

Mary  Hedrick 

filed  in  the  Circuit  Court  of  said  county,  the  complainant 

complains  and  says  that  on  the day  of 1888  he 

was  married  to  the  defendant  Mary  Hedrick  in  the  county  of 
Blunt,  and  state  of  Tennessee  by  a  justice  of  the  Peace,  who 
celebrated  the  rites  of  matrimony  that  since  the  said  marriage 
he  has  resided  in  McDowell  county.  State  of  West  Virginia 
until  1895  A.  D.  when  the  said  defendant  abandoned  and 
deserted  him  and  since  the  said  date  the  said  plaintiff  has  not 
cohabited  with  the  said  defendant  for  more  than  three  years, 
and  in  fact  does  not  know  the  whereabouts  of  the  said 
defendant,  and  the  plaintiff  further  avers  and  says  that  he  has 
not  received  any  assistance  nor  comfort  from  the  said 
defendant  since  the  date  of  abandonment  in  candid 
consideration  thereof  the  plaintiff  prays  that  the  court  may 
grant  a  decree  of  divorce  in  the  above  named  cause  and  he  also 
asks  such  other  general  relief  as  the  court  may  grant. 

Jacob  Hedrick,  plaintiff. 
Per  Counsel " 
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IllnstratlTe  RTldence. 


Col.  C.  C.  Fogle,  attorney-at-law,  of  Lancaster,  Ma,  related  the 
following  If  gal  incident:     ''One  of  the  most  original  lawyers  I 
ever  met  in  my  life  was  *Sam'  Dysart,  who  some  twenty  years  ago 
was  a  resident  of  our  county.     He  is  some  kin  to  Major  *Ben' 
Dysart  of  your  town.     *Sam',  when  he  lived  up  our  way,  was 
engaged  to  defend  a  lot  of  boys  and  girls  charged  with  disturbing 
a  religious  assembly  out  in  the  country  by  'laughing  and 
giggling.'     The  case  attracted  an  immense  crowd  from  the 
vicinity.     T.  C.  Tadlock  prosecuted,  and  he  was  instructed  by  the 
church  people  to  spare  no  pains  to  convict  the  disturbers  who  were 
of  good  families,  and  it  was  their  first  offense.     They  candidly 
admitted  they  laughed  out  in  church,  and  the  State  insisted  that 
by  their  own  mouths  they  were  condemned. 

**Brother  Tice  Spears,  a  righeous  man  of  Puritanic  type,  was  the 
main  prosecuting  witness.     He  had  conducted  the  services,  and  he 
testified  that  his  peace  was  sadly  disturbed  by  the  unseemly 
behavior  of  the  'rioters.'     After  he  told  his  story  in  chief  he  sat 
down  with  clasped  hands  waiting  for  the  defendant's  attorney  to 
begin  on  him.     He  didn't  have  loog  to  wait.     The  examination 
went  like  this: 

^'Brother  Spears,  you  led  the  meetin'  last  night?' 

"I  did,  sir.' 

"You  prayed?' 

*'l  did,  sir.' 

"And  preached?' 

"I  tried  to.' 

"  'And  sung? ' 

"  'I  sung." 

"  'What  did  you  sing?  ' 

" '  "There  is  a  Fountain  Filled  With  Blood,"  sir.' 

"Here  Mr.  Dysart  pulled  a  hymn-book  from  his  pocket  and 
handed  it  to  the  witness,  with  the  remark : 

"  'Please  turn  to  that  song.  Brother  Spears.' 

"  'The  witness  did  so. 

"  'That's  what  you  sang  last  night?' 

"  'It  is,  sir.' 

"  'Well,  stand  up  and  sing  it  now,  if  you  please.' 

"  'Whatr 

"  'You  heard  what  I  said,  Brother  Spears.' 

"  'But  1  can't  sing  before  this  sort  of  crowd.' 

"  'Brother  Spears,"  with  much  apparent  indignation,  'do  I 
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uodcratand  that  you  retuse  to  furnish  legitimate  evidence  to  this 
juryr 

"  -No^no — but,  you  see ' 

''  'Your  honor/  said  Mr.  Dysart,  'I  insist  that  the  witness  shall 
s'ng  the  song  referred  to  just  as  he  did  on  the  night  of  the  alleged 
c  isturbance.     It  is  a  part  of  our  evidence  and  very  important. 
The  reason  for  it  will  be  disclosed  later  on.' 

'*  'There  was  a  long  jangle  between  the  lawyers,  and  the  court 
finally  ordered  the  witness  to  get  up  and  sing. 

*'  'And,  mind  you,  Brother  Spears',  said  Dysart,  seriously,  'you 
must  sing  it  just  asjou  did  that  night;  if  you  change  a  note  you 
will  have  to  go  back  and  do  it  ail  over  again.* 

"The  witness  got  up  and  opened  the  book      There  is  a  vast 
difference  between  singing  to  a  congregation  in  sympathy  with  you 
and  a  crowd  of  courtroom  habitues.     Brother  Spears  was 
painfully  conscious  of  the  fact.     You  know  how  those  old-time 
hymns  are  sung  in  the  backwoods  settlements?     You  begin  in  the 
basement  and  work  up  t«>the  roof,  aod  then  leap  off  from  the  dizzy 
height,  and  finally  finish  the  line  in  the  basement.     That's  the 
way  the  witness  sang.     He  had  a  good  voice — that  is,  it  was 
strong.     It  seemed  to  threaten  the  window  lights.     The  crowd 
did'nt  smile — it  just  yelled  with  laughter     The  jurymen  bent 
double  and  almost  rolled  from  their  seats.     The  court  hit  his  cob 
pipe  harder  and  looked  solemn     There  were  only  two  straight 
faces  in  the  house.     One  belonged  to  a  deaf  man  and  the  other  to 
Saui  Dysart.     The  singer  finished  and  sat  down.     He  looked 
tired.     Sim  immediately  excused  him.     When  the  time  for 
speechmaking  came  Sam  remarked  to  the  jury: 

*•  'If  you  gentlemen  think  you  could  go  to  one  of  Brother  Spear's 
meetings  and  behave  better  than  you  have  here,  why  3'ou  may  be 
justified  in  con.  icting  these  boys  and  girls,' 

'•That  was  all  he  said,  but  the  jury  brought  in  a  verdict  of  not 
guilty,  with  the  request  that  Brother  Spears  sing  another  song. 
But  that  gentleman  had  gone  home,  and  court  adjourned." 

t^     ^ 

"It  strikes  me  said  the  attorney,  '*you're  entirely  too  partial  to  the 
other  side." 

"No,  sir,"  cried  the  magistrate;    ••!  want  you  to  understand  that 
I  am  neither  partial  nor  impartial." — Philadelphia  Record. 

Judge:     "How  old  are  you,  madam?" 
Wiiness  (hesitatingly):    "I  am— that  is,  I—" 
Judge:     "Out  with  it!    The  longer  you  wait  the  older  you  will 
grow." 
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Novel  use  of  the  Writ  of  InJnnoUon. 


The  writ  of  iDJunction  is,  indeed,  a  wonderfal  writ. 
Originally  its  jarisdiotion  was  limited  to  equitable  remedies, 
but  of  late  years  its  scope  has  broadened,  and  its  aid  is  now 
invoked  to  restrain  alike  the  disturber  of  a  church  meeting  and 
to  curb  the  emotions  of  the  persistent  lover.     The  writer  gives 
in  detail  two  peculiar  cases  in  which  the  aid  of  a  writ  of 
iniunction  was  recently  invoked.    One  of  Mr.  John  Kensit's 
followers,  who  is  awaiting  trial  on  the  charge  of  "brawling"   in 
church,  was  enjoined  from  visiting  the  church  in  question  in 
the  meantime  for  the  purpose  of  creating  a  disturbance,  a  thing 
he  had  threatened  to  do.    The  wardens  of  the  church,  fearing  a 
disturbance,  applied  for  and  obtained  from  Mr.  Justice  Day, 
sitting  in  chambers,  a  writ  of  injunction  restraining  the 
offender  from  visiting  their  church.    This  is  certainly  a  novel 
use  of  a  law  writ,  but  people  must  go  to  church  to  pay  and 
behave  themselves  and  not  to  engage  in  unpleasant  discussions 
on  theology.     The  writer  recalls  a  somewhat  familar  case 
which  happened  in  Suffolk  county  several  years  ago.    A  certain 
individual  had  a  habit  of  going  to  a  certain  church  in  Boston, 
and  in  the  midst  of  the  services  he  would  arise  and  proceed  to 
call  members  of  the  congregation  such  names  as  'Vhitened 
sepulchre,"  etc.    The  man  was  evidently  deranged  and 
suffering  from  religious  monomania.    He  was  arrested,  tried 
and  convicted  in  both  the  Municipal  and  Superior  Courts.    He 
was  called  for  sentence  in  the  Superior  Court  before  Mr.  Justice 
Sherman,  and  the  following  amusing  dialogue  took  place 
between  the  judge  and  the  prisoner: 

Judge  Sherman — If  I  place  you  on  probation,  can  you  keep 
away  from  that  church? 

Defendant — No,  your  honor,  I  don't  think  I  can. 

Judge — You  have  no  more  right  to  make  a  disturbance 
in  church  than  you  have  to  make  a  scene  in  a  man's  private 
dwelling. 

The  judge  tried  to  reason  with  the  defendant  in  his 
customary  good  natured  way,  but  to  no  avail.    The  defendant, 
having  refused  probation  with  proper  conditions,  was 
committed  to  jail  in  default  of  payment  of  a  smaU  fine. 

Another  novel  use  of  the  writ  of  injunction  is  seen  in  the 
following  case :  A  certain  young  lady,  an  elocutionist  and 
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reader,  of  Toledo,  Ohio,  has  been  greatly  annoyed  of  late  by 
the  attentions  of  a  certain  well  known  lawyer  and  politician  of 
that  city.    He  seizes  upon  every  opportunity  of  pouring  into 
her  ear  his  tale  of  love.    And,  while  no  doubt,  she  was  pleased 
with  the  first  installments,  she  has  sickened  of  his  wearisome 
repetitions.    After  trying  both  entreaties  and  threats,  she,  as  a 
last  resort,  appealed  to  the  Court  of  Common  Pleas,  which   has 
enjoined  her  persistent  admirer  from  further  advances.    If 
the  injunction  proves  unsuccessful,  she  might  try  elocution  on 
him.    "Love,"  says  Dr.  Johnson,  "is  the  folly  of  a  wise  man 
and  the  wisdom  of  a  fool.*'    As  a  lawyer,  I  am  unable  to  see  on 
what  grounds  a  writ  of  injunction  can  issue  in  such  a  case; 
perhaps  a  court  of  equity  regards  unsolicited  and  persistent 
attentions  from  undesirable  suitors  as  repeated  trespasses.    In 
such  a  case  a  court  of  equity  clearly  has  competent 
jurisdiction.    Time  and  again  has  the  writ  of  injunction 
protected  the  weak  and  suffering  from  the  aggressions  of  the 
rich  an'd  powerful,  and  to-day,  at  the  beginning  of  the 
twentieth  century,  bachelor  girls  invoke  its  powerful  aid  to 
shield  them  from  the  annoying  attentions  of  undesireable 
suitors.  Joseph  H.  Sullivan. 

Of  the  Suffolk  (Mass.)Bar. 

A  3*ouDg  man  whose  features  and  flashing  eyes  betoken  great 
earnestness  was  summoned  before  Judge  McCaithy  of  the  City 
Court  the  other  day  for  jury  duty.     He  immediately  asked  to  be 
excused.     When  the  judge  asked  him  what  excuse  he  had  for  not 
serving,  he  replied: 

''I  believe  it  is  a  rule  of  the  court  that  the  Jury  is  the  sole  Judge 
of  the  facts  and  the  court  of  the  law — that  the  juror  should  only 
weigh  the  facts  as  presented  by  the  evidence,  not  taking  into 
consideration  any  of  the  rales  of  law  governing  the  case;  wherefore 
all  lawyers  are  exempt  from  Jury  duty." 

*'But  are  you  a  lawyer?'*  asked  Judge  McCarthy. 

*'No,  hut  I  have  been  a  close  student  of  the  law  for  many  years." 

**I  am  afraid  that  I  cannot  excuse  you  if  you  are  not  a  lawyer," 
said  the  court  smiling. 

'*But  continued  the  young  man,  with  great  earnestness,  the  color 
mounting  to  his  temples,  *^I  am  sure  if  your  honor  knew  as  much 
law  as  I  do,  your  conscience  would  not  allow  you  to  serve  on  a 
jury." 

After  the  bench  and  bar  had  recovered  from  this  naive  outburst 
the  judge  told  the  young  man  that  if  it  was  a  matter  which 
affected  his  conscience  so  deeply  he  would  excuse  him  and  a  very 
much  abashed  youth  left  the  courtroom. — New  York  Times. 
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Seated  in  the  cafe  of  the  Waldorf  Astoria  the  other  evening,  a 
congenial  party  listened  to  New  Mexico  s  bright  \oung  governor, 
Miguel  A.  Otero,  expatiating  npon  the  resources  and  many 
attractive  features  of  his  territory.     One  of  the  group,  a  western 
mining  man.  asked  the  governor  if  it  was  not  a  fact  that  quite  a 
large  proportion  of  the  po[)ulation  ot  Mexican  birth  or  extraction 
were  entirely  igrorant  of  the  English  language  and  wholly 
illiterate.     This  condition  the  governor  admitted  bad  existed,  but 
the  public  schools  were  rapidlx  improving  matters. 

'•Well."  said  an  army  otticer,  *I  am  glad  to  hear  that,  lor  I 
recall  an  incident  which  occurr-  d  when  I  was  stationed  at  old 
Fort  Cummims,  which  didn't  show  the  native  up  in  a  \er\ 
attractive  light,  as  to  his  competence  for  jury  duty      One  of  our 
discharged  men  was  celebrating  his  freedom  in  Silver  Cit\,  and 
got  irito  a  row  over  some  women  in  a  dance  hall.     A  man  was 
killed  and  the  discharged  poldier — Simmons  by  name — was 
arrested  for  murder.     There  was  no  court  being  held  in  Silver 
Citv  at  the  time,  so  Simmons  was  taken  to  another  district  for 
trial.     The  jury  drawn  in  the  case  proved  to  be  all  Mexicans 
Theprin«ii  al  witness  was  a  man  named  Gallagher,  and  when  the 
prosecution  put  him  on  the  stand,  Simmons'  lawyer  said  in 
Spanish  to  the  jury — speaking  in  an  undertone — \vou  don't  want 
to  believe  aynthing  this  man  8a>  s;  he  stole  a  cow  up  in  Grant 
county.'     In  hifl  closing  argument  the  lawyer  again  referred  to  the 
cow  episode,  he  havincrmade  Gallagher  admit  it  on  his 
cross  examination.     The  jury  took  the  case,  and  after  a  short 
deliberation,  brouirht  in  a  verdict  convicting  Gallagher  of  stealing 
a  cow!*'— N.  Y.  Times. 

One  of  the  m(»it  marked  characi eristics  of  General  BenJ.  F.    Butler 
was  his  absolute  feirlessness.    He  was  not  afraid  of  men  it}  their 
official  station       Upon  one  occasion  he  was  making  an  argument 
before  Judge  Carter  of  the  Supreme  CJourt  of  the  District  of  Columbia 
who  had  an  irritating  habit  of  interrupting  counsel  In  the  course  of 
their  remarks,  for  the  puriwse  of  asking  a  question  or  making  some 
caustic  comment.     On  the  occasion  referred  to,  Butler  was  citing  an 
English  case  when  he  was  interrupted  by  the  Cf)urt  with  the   remark, 
that  there  was  p'enty  of  law  on  the  subjcict  without  going  abroad  for 
it,     Pausing  for  a  moment,  and  looking  the  judge  full  in  the  face,  he 
replied  that  he  was   reading  from  a  case  that  bad  been  well 
considered  and  the  opinion  rendered  in  dear  and  convincing  terms 
**without  any  stump  spf^ech  interjected  into  it,"  and  then  went  on 
reading  as  though  no  interruption  had  occured,  and  no  other  was 
attempted.     At  an(»ther  point  in  the  same  case  he  exprejssed  his 
contempt  for  one  of  his  legal  antagonists,  who  was  also  a  witness  In 
the  rase,  by  saying,  '*You  might  as  well  attempt  to  light  up  h — 1 
witlh  a  Rnman  candle  as  to  get  the  truth  out  of  such  a  witness," 
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State  V8  Dry  Fork  Railroad  Co. 

BrannoD,   P. 

From  Randolph  Ooanty. 

Judgment  reversed,  Dew  trial  granted. 

Syllabus 

1.  Ad  iDdictmeDt  agalDst  a  corporation  need  not  aver  that  It  Is  a 
corporation.     If  such  were  the  requirement,  however,  the  name  **The 
Dry  Fork  Railroad  Company"  would  be  sufficient  import  that  it  is  a 
corporation. 

2.  To  sustain  an  Indictment  for  obstructing  a  public  road,  It  must 
be  shown  that  the  road  is  a  public  one,  not  merely  a  private  road. 
Mere  user  alone  without  its  establishment  or  recognition  by  order  of 
the  county  court,  or  work  done  upon  by  the  surveyor  of  roads,  will  not 
make  it  a  public  road. 

3.  An  indictment  for  obstruction  of  a  public  road  will  not  be 
barred  by  limitation,  though  such  obstruction  began  more  than  a  year 
before  the  indictment,  provided  it  was  continued  within  such  year,  as 
every  day's  continuance  of  it  Is  a  new  offense. 

4.  It  is  not  necessary  in  an  indictment  against  a  railroad  company 
for  obstructing  a  public  road,  to  aver  that  it  had  no  license  to  occupy 
or  cross  the  rcwd. 

6.    Where  an  exception  or  proviso  exempting  one  from  criminal 
liability  is  not  a  part  of  the  description  of  the  offense  under  a  statute, 
though  It  be  even  in  the  enacting  clause,  it  is  not  necessary  to  negative 
the  exception  or  proviso  in  the  indictment;  otherwise  it  Is  necessary. 


Digitized  by  VjOOQIC 


/^^ 


THB  BAR 


Edgell  78  Smith. 

BraDQon,  P. 

From  Wetzel  Ooanty. 

Decree  reversed.    Suit  diMmiesed. 

Syllabus. 

1.  A  bill  io  chaooery  cannot  be  so  amended  as  to  introduce  new 
matter  and  entirely  change  the  original  purpose  of  the  suit  and  have 
relief  upon  a  different  ground. 

2.  Depositions  proving  matters  not  in  an  original  bill  when  talcen 
cannot  be  read  to  support  substantive  matters  in  an  amended  bill 
afterwards  filed,  and  a  decree  based  on  such  amended  bill,  supported 
by  only  such  depositions  previously  taken  is  erroneous. 

3.  When  an  original  bill  shows  a  case  wherein  there  can  be  no 
relief  because  it  is  based  on  and  growf)  out  of  a  conveyance  fraudulent 
as  to  creditors,  no  amended  bill  is  allowable  to  the  guilty  plaintiff. 

4.  A  suit  in  equity  cannot  be  maintained  to  cancel  a  deed  made  to 
hinder,  delay  or  defraud  creditors,  though  grantor  and  grantee  are 
equally  guilty,  and  equity  will  take  no  step  to  help  either,  but  will 
leave  them  where  they  placed  themselves  under  the  maxim,  ^^In  pari 
delicto  potior  est  conditio  defendentis,  ** 

5.  To  make  a  conveyance  fraudulent  as  to  creditors  it  is  not 
necessary  that  the  intent  be  to  entirely  defraud  them  out  of  their 
debtrt.    If  the  intent  is  to  either  binder  or  delay  them,  or  defraud 
them  by  a  conveyance  which  places  an  obstacle  in  the  way  of  the 
prosecution  of  their  legal  remedies,  it  is  void  under  the  statute  against 
fraudulent  conveyances. 

6.  A  conveyance  by  a  debtor  to  secure  his  property  from 
immediate  subjection  to  debts  of  creditors  is  a  fraudulent  act  on  bis 
part,  and  as  to  him  void  as  against  them,  though  honestly  made,  the 
debtor  intending  that  his  creditors  shall  be  ultimately  paid. 

7.  To  set  aside  a  deed  for  fraud  suit  must  be  brought  without 
unreasonable  delay  after  discovery. 


Thomas  B.  Davis  vs  Jacob  Living  and  others. 

Dent,  J. 

From  Ritchie  Gbunty. 

Judgment  affirmed. 

Syllabus. 

1.  If  the  defendant  in  an  ejectment  suit  shows  that  the  land  in 
controversy  has  been  omitted  from  the  land  books  of  the  proper  county 
for  five  successive  years  before  the  trial,  he  makes  a  prima  facu  case  of 
forfeiture  and  defeats  the  plaintiff's  right  to  recover,  unless  plaintiff 
can  show  that  the  land  was  assessed  improperly  in  another  county  and 
the  illegal  taxes  thereon  paid  or  that  the  land  has  been  redeemed, 
regranted  or  resold  so  as  to  reinvest  the  title  in  him. 

2.  If  on  the  undisputed  facts  the  case  is  plainly  for  the  defendants 
all  errors  committed  by  the  court  on  the  trial  are  harmless  errors  so 
far  as  the  plaintiff  is  concerned. 

Bank  of  Huntington  v.  Napier,  41  W.  Ta.,  481 
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Maxwell,  Admloistrator,  ys  Leeson. 

BraDDOO,  P. 

From  Doddridge  County. 

Decree  reversed.    Bemanded. 

Syllabus. 

1.  Where  the  plaintiff  in  a  judgment  or  decree  for  money  dies,  It  is 
not  necessary  that  a  writ  of  sdrt  facias  to  leviye  and  have  execution 
in  the  name  of  his  personal  representative  against  the  defendant  still 
living  should  make  terre-tenants  parties,  and  an  award  of  execution 
upon  a  scire  facias  which  keeps  alive  the  lien  of  the  Judgment  or  decree 
on  land  as  to  the  defendant,  will  also  keep  the  lien  alive  as  to  the 
terre-tenants,  though  not  parties  to  the  sdrt  facias. 

2.  The  lien  of  a  Judgment  upon  land  exists,  though  execution  may 
be  suspended  by  the  death  of  the  defendant,  and  may  be  enforced  in 
equity  without  revival  by  sdrt  facias  so  long  as  the  sdrtfajdas  may  lie 
on  the  Judgment. 

3.  Scire  facias.     OfiQce  of  to  revive  a  Judgment. 

4.  The  lien  of  a  Judgment  upon  land  arises  from  the  Judgment  i)er 
se  irrespective  of  execution  upon  it  so  long  as  the  Judgment  is  not 
barred  by  limitations. 

5.  To  a  scire  facias  to  revive  a  Judgment  payment,  release,  set-off 
or  other  matter  arising  after  Judgment,  may  be  pleaded,  but  not  any 
matter  existing  prior  to  the  Judgment. 

6.  A  privy  in  estate  is  not  effected  by  a  Judgment  against  him 
from  whom  the  privy  derived  his  estate  rendered  after  such  privy 
acquired  his  estate. 

7.  An  order  reviving  a  Judgment  and  awarding  execution  for 
money  in  the  name  of  a  personal  representative  of  a  deceased  party  for 
a  less  sum  than  the  original  recovery  by  reason  of  partial  payments 
since  the  Judgment  is  not  void  as  a  new  Judgment  or  because  of 
variance  in  amount  from  the  original  Judgment. 


James  Brown,  Appellant, 

vs 

W.  Gk)rsuch  &  Sons,  Appellees. 

Dent,  J. 

From  Mason  County. 

Reversed  and  remanded. 

Syllabus. 

1.  In  an  attachment  suit  in  equity  against  a  partnership  where 
the  attachment  is  levied  on  the  social  assets,  it  is  necessary  that  the 
partners  should  both  be  before  the  court  either  by  actual  or 
constructive  notice  before  any  decree  be  made  in  relation  to  such 
property. 

2.  It  is  error  for  the  court  to  abate  such  attachment  and  dismiss 
such  suit  when  one  of  the  partners  has  been  served  with  summons 
because  an  order  of  publ(cation  has  not  been  taken  against  the  other, 
but  the  court  should  require  the  plaintiff  to  mature  his  suit  within  a 
reasonable  time  fixed  as  to  such  absent  partner,  or  suffer  the 
abatement  of  the  attachment  and  dismissal  of  the  suit. 
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John  Porter,  P.  and  D.  E., 

vs 

JohD  Mack  and  Greeoberry  B.  Boreo,  D.  and  P.  E. 

Dent,  J. 

From  Hancock  County. 

Reversed. 

Syllabus. 

1.  A  declaration  charging  a  conspiracy  to  sacrifice  and  destroy 
plaintiff's  property  and  business  by  the  malicious  use  of  judicial 
proceedings  must  allege  that  such  proceedings  were  Instigated, 
instituted  and  prosecuted  to  a  finality  by  the  defendants  without 
probable  cause. 

2.  There  can  be  no  conspiracy  to  do  that  which  is  lawful  In  a 
lawful  manner. 

3.  The  malicious  doing  of  a  lawful  act  in  a  lawful  manner  Is  not 
actionable. 

4.  If  a  person  agree  to  pay  the  debt  of  another  to  a  third  party  and 
either  pay  it  or  be  in  condition  to  pay  it  and  having  control  of  such 
third  party's  debt,  wilfully  Ignoring  his  obligation,  maliciously 
institutes  Judicial  proceedings  and  carries  them  through  to  a  finality 
in  such  third  party's  name  for  the  purpose  of  sacrificing  the  debtor's 
property  and  destroying  his  business,  such  proceedings  are  without 
probable  cause,  and  render  such  person  liable  to  an  action  for 
malicious  prosecution.    If  there  are  more  than  one  of  such  persons 
they  are  liable  in  an  action  on  the  case  for  conspiracy  in  the  unlawful 
use  of  judicial  process. 

5.  If  a  person  who  has  assumed  to  pay  the  debt  of  another  be  not 
in  condielon  for  any  reason  to  do  so,  and  at  the  same  time  he  is  the 
agent  for  the  creditor  and  it  is  his  duty  as  such  agent  to  collect  such 
debt  off  the  debtor,  his  performance  of  such  duty  by  legal  proceedings 
is  not  without  probable  cause,  and  will  not  render  him  liable  to  a  suit 
for  malicious  prosecution,  although  the  debt,  interest  and  costs  may 
be  recovered  from  him  in  an  action  of  assumpsit  for  breach  of  his 
contract. 

6.  It  is  unlawful  for  a  malicious  purpose  to  Institute  judicial 
proceedings  without  probable  cause. 

7.  The  common  law  action  of  conspiracy  is  obsolete,  and  in  lieu 
thereof  an  action  on  the  case  in  the  nature  of  a  conspiracy  has  been 
substituted. 

8.  In  such  action  the  grounds  or  gravemen  thereof,  whether  one  or 
more,  must  be  set  out  with  the  same  certainty  as  though  it  were  an 
action  against  a  single  defendant.    Conspiracy  is  only  added  thereto 
as  matter  of  aggravation  or  jointure  and  need  not  be  proven,  but 
judgment  may  be  had  against  one  defendant  and  the  action 
discontinued  as  to  the  others. 

9.  Where  the  damages  claimed  In  two  separate  actions,  to-wit, 
assumpsit  and  malicious  prosecution,  arise  or  result  from  the  same 
acts  of  abuse  or  unlawful  use  of  judicial  procedure,  a  final  judgment  in 
one  is  a  bar  to  the  further  prosecution  of  the  other,  although  much 
greater  damages  might  have  been  recovered  in  the  latter  than  in  the 
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former.    Sucb  excess  of  damaKes  is  regarded  as  waived  and  the  wrong 

till  J'  sawiBitvw-  wu   WM^' jtnigiimiiw  wf%iiiuu  fir  uuu  iuiujt>Z|  ouu  uciuuiiu  itvt^ 

relitigated  ia  the  latter  action. 

10.  An  action  for  malicious  prosecution  sounding  in  eonsequeatial 
and  punitive  damages,  although  affecting  business  and  property,  is 
such  a  personal  action  as  does  not  survive  to  the  personal 
representative,  andjs  barred  by  the  statute  of  limitattons  after  one 
year  from  the  time  when  the  right  to  bring  the  same  first  accrued. 

11.  Where  two  separable  grounds  of  action  are  included  in  the 
same  declaration,  the  defendant  may  file  separate  pleas  as  to  each  of 
such  grounds  of  action. 

12.  The  want  of  probable  cause  is  an  essential  averment  in  an 
action  on  the  case  for  malicious  prosecution,  the  proof  whereof 
devolves  on  the  plaintiff. 

13.  To  sustain  such  averment  the  plaintiff  must  show  such  a  state 
of  facts  as  precludes  a  reasonable  ground  of  belief  in  the  minds  of 
defendants  warranting  them  to  institute  and  maintain  in  good  faith 
the  alleged  malicious  proceedings. 

14.  If  the  defendants  being  men  of  ordinary  prudence  believed  in 
good  faith  from  their  own  knowledge  or  understanding  of  the  facts 
and  circumstances  or  from  information  received  from  reliable  sources 
that  the  Judicial  proceedings  instituted  by  them  were  necessary  and 
Justifiable,  they  cannot  be  held  liable,  although  it  should  be 
afterwards  made  to  appear  in  a  suit  for  that  purpose  by  a 
preponderance  of  evidence  that  such  proceedings  were  without  Just 
foundation. 

15.  On  the  question  of  probable  cause  the  facts  and  circumstances, 
knowledge  and  information,  must  be  viewed  from  the  standpoint  of 
the  defendants,  and  not  that  of  the  plaintiff,  and  if  they  in  good 
faith,  being  men  of  ordinary  prudence,  entertained  the  reasonable 
belief  that  it  was  their  duty  to  institute  and  maintain  the  proceedings 
complained  of,  they  cannot  be  held  liable  therefor  in  an  action  on  the 
case  in  the  nature  of  a  conspiracy  for  malicious  prosecution. 

16.  When  the  law  as  applied  to  the  facts  shown  in  evidence  is 
plainly  for  the  defendants,  the  court  should  instruct  the  Jury  to  return 
a  verdict  accordingly. 


Board  of  Education,  Randolph  County, 

vs 

Jacob  G.  Ward  and  others. 

0.  H.  Scott,  Appellee. 

Dent,  J. 
From  Bandolph  County. 
Appeal  dismissed  as  improvidently  allowed. 
Syllabus. 
1.    An  tz  parte  order  making  allowances  to  an  attorney  for  legal 
services  out  of  funds  in  the  control  of  the  court  is  non-appealable.    I 
erroneous,  the  proper  remedy  to  correct  it  is  by  motion  in  the  lower 
court. 
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Ohio  Btver  Bailroad  Co.  vs  William  Johnson,  Jr. 

Dent,  J. 

From  Wood  Oounty. 

Beversed  and  bills  dismissed. 

Syllabus. 

1.  A  judfi^ment  by  defaalt,  agreement,  confession  or  trial  is  an 
estoppel  against  the  relitigation  of  all  such  direct  questions  as  were  or 
might  have  been  in  issue  and  determined  thereby  in  a  collateral 
prm^eeding  in  equity  between  the  same  parties. 

2.  Where  the  grant  of  the  right  of  way  fifty  feet  wide  to  a  railroad 
company  calls  for  a  certain,  fixed  and  determined  center  line,  the 
construction  of  the  track  on  either  side  of  such  center  line  will  not 
shift  such  center  line  to  the  center  of  such  track,  and  thus  shift  such 
right  of  way  without  the  consent  of  the  grantor. 

8.    In  a  suit  involving  the  true  location  of  such  right  of  way,  the 
burden  is  on  the  railroad  company  to  prove  that  either  it  constructed 
its  track  on  such  center  line,  or  that  the  grantor  consented  that  the 
center  line  might  be  shifted  to  the  center  of  such  track  wherever 
located. 

4.    A  railroad  company  is  not  bound  without  convenant  to  that 
effect  to  construct  its  track  on  the  center  line  of  Its  right  of  way. 

6.    A  title  bond  duly  acknowledged  and  recorded  conveying  a  full 
and  free  right  of  way,  fifty  feet  wide,  with  the  necessary  ground  for 
cuts  and  fills,  to  a  railroad  company  for  railroad  purposes  without 
reservation  is  a  sufficient  grant  of  such  right  of  way  under  the  laws  of 
this  State. 

6.  A  railroad  company  can  acquire  title  to  property  by  adverse 
possession. 

7.  In  a  case  of  grave  doubt  equity  will  not  grant  relief,  but  will 
leave  the  parties  to  their  legal  remedies. 

8.  Laches  alone  Is  sufficient  to  bar  equitable  relief,  especially  when 
it  has  been  so  long  continued  as  to  render  the  relief  sought  doubtful, 
uncertain,  unfair  or  unjust. 


Long  and  Devers,  Appellees,  vs  G^rge  B.  Willis  et  al.,  Appellants. 

Dent,  J. 

From  Harrison  Oounty. 

Affirmed. 

Syllabus. 

1.  Persons  who  are  not  parties  to  a  suit  and  not  bound  by  the 
decree  entered  therein  cannot  be  prejudiced  thereby. 

2.  Where  a  commissioner's  report  is  confirmed  without  exception 
this  court  will  not  look  into  the  evidence  on  which  it  is  founded  or  by 
which  it  might  be  affected,  but  will  accept  the  findings  of  such  com- 
missioner as  to  all  facts  depending  on  extrinsic  evidence  as  final  and 
conclusive. 

3.  Process  to  answer  an  amended  bill  before  or  after  it  is  filed  is 
good. 
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James  HaDley  and  otbers, 

V8 

County  Court  of  Randolph  County  and  otbers, 
John  P.  Conn,  Appellant. 

Dent,  J. 

From  Randolph  County. 

Decree  reversed. 

Syllabus. 

1.  A  county  court  has  the  authority  to  determine  whether  the 
building  of  a  new  court-house  should  be  postponed  until  a  vote  can  be 
had  for  the  re-location  of  the  county  seat  and  such  determination  is 
final  and  not  reviewable  by  injunction  or  otherwise  unless  such  rote 
has  been  ordered  and  is  pendlnfi^  when  by  proper  proceeding  the 
wrongful  action  of  the  court  will  be  controlled. 

2.  A  defective  notice  of  the  holding  of  a  special  term  of  the  county 
court  is  not  suflBcient  grounds  on  which  to  base  an  Injunction. 

3.  An  injunction  obtained  without  just  legal  grounds  for  the 
ostensible  purpose  of  preventing  the  county  court  from  incurring 
indebtedness  inhibited  by  Section  8,  Article  10,  of  the  Constitution, 
while  its  real  purpose  is  to  aid  in  the  re-location  of  the  county  seat, 
when  such  purpose  is  accomplished,  should  be  dissolved  and  not 
perpetuated. 

4.  A  county  court  has  the  right  to  appropriate  the  funds  on  hand 
and  those  to  be  raised  by  the  levy  of  the  present  fiscal  year  for  the 
purpose  of  erecting  necessary  county  buildings,  including  a  court- 
house, and  to  enter  into  contracts  with  this  end  in  view  without 
thereby  creating  an  indebtedness  in  violation  of  Section  8,  Article  10, 
of  the  Constitution. 

5.  A  suitable  court-house  is  a  paramount  public  necessity  in  every 
county. 


Harvey  Lawson  et  al.,  ys  W.  E.  Kirchner. 

Dent,  J. 

From  Tyler  County. 

Affirmed. 

Syllabus. 

1.  Where  a  debt  or  demand  is  payable  to  infants,  suit  therefor  is 
properly  brought  in  their  names  by  their  next  friend,  although  the 
money  when  recovered  goes  to  their  guardian. 

2.  An  oil  lease  for  oil  and  gas  purposes  is  a  conveyance  or  sale  of 
an  interest  in  land  conditional  and  contingent  on  the  discovery  and 
reduction  to  possession  of  the  oil  or  gas. 

3.  A  person  who  accepts  an  oil  or  gas  lease  with  a  stipulation 
therein  contained  to  pay  a  monthly  rental  until  a  well  is  completed  or 
until  the  expiration  of  a  certain  fixed  term  is  bound  to  pay  such  rental, 
although  he  does  not  within  such  term  enter  upon  the  land  and 
complete  such  well,  unless  he  was  prevented  from  doing  so  by  the 
plaintiffs  and  not  by  mere  personal  default. 
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JohD  F.  Pitiinger  and  P.  A.  Pugh,  Executors,  &c., 

V8 

Olivers.  Marshall,  &c. 

Dent,  J. 
From  Hancock  County. 
Reversed  and  remanded. 

Syllabus. 

1.  Where  a  chancery  cause  is  referred  to  a  Cf>mmissioner  to  settle 
the  accounts  of  a  trustee  who  is  a  meml>er  of  the  legislature,  it  is 
irregular  and  illegal  for  such  commissioner  to  proceed  to  take  proof, 
settle  and  determine  such  accounts  during  the  absence  of  such 
legislator  in  attendancce  on  the  session  of  the  legislature,  and  for  one 
day  for  every  twenty  miles  he  is  necess^arily  compelled  to  travel  in 
going  to  and  returning  from  such  session. 

2.  The  trials  of  civil,  criminal  and  chancery  suits  are  all  included 
within  the  inhibition  of  Section  5,  Chapter  12,  Code. 


Lorama  Crumrine,  now  Duty,  and  John  0.  Crumrine, 

vs 

Gussie  M.  Crumrine  and  others. 

Dent,  J. 

From  Wood  County. 

AfiQrmed. 

Syllabus. 

1.  Where  a  husband  receives  funds  belonging  to  his  wife  and  with 
her  knowledge  and  consent  invests  it  in  real  estate  in  his  own  name, 
the  law  raises  a  prime  fade  presumption  of  a  gift. 

2.  When  a  father  receives  funds  in  trust  for  his  children  and 
Invests  them  in  real  estate  for  their  benefit,  although  he  takes  the 
title  in  his  own  name,  he  thereby  creates  an  express  trust  in  their 
behalf  which  a  court  of  equity  will  enforce, 

3.  When  funds  are  received  in  express  trust  the  lands  in  which 
they  are  invested,  will  be  regarded  as  held  under  the  same  character  of 
trust,  being  a  substitute  for  the  funds. 


State  vs  C.  E.  Haddox,  Warden  of  the  Penitentiary. 

Dent,  J. 

Writ  of  mandamus  refused. 

Syllabus. 

1.  If  a  prisoner  pending  a  sentence  of  death  obtain  a  writ  of  error 
to  this  court,  and  thereby  delay  the  execution  of  such  sentence  until 
the  time  fixed  therefor  has  passed,  and  the  Judgment  is  afterwards 
affirmed,  it  is  the  legal  ministerial  duty  of  the  trial  court,  without 
requiring  the  prisoner  to  be  again  brought  before  it,  to  enter  an  order 
fixing  a  further  time  for  the  execution  of  such  sentence. 

2.  After  a  sentence  of  death  has  been  passed  upon  a  prisoner  his 
trial  is  at  an  end,  and  be  has  no  right  and  there  is  no  necessitf  for  his 
presence  at  the  further  ministerial  steps  necessary  to  be  taken  to  carry 
into  execution  such  sentence.    The  final  denouncement  alone  requires 
his  presence. 
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The  President  Proteoted 


The  Senator  of  the  U.  S.  has  finally  agreed  upoo  a  law  which  is 
designed  to  hedge  the  President  about  with  penalties  that  will  deter 
the  anarchist.    The  first  section  of  the  law  provides: 

That  any  person  who  shall,  within  the  limits  of  the  United  States 
or  any  place  subject  to  the  jurisdiction  thereof,  wilfully  and 
maliciously  kill  or  cause  the  death  of  the  Vice-President  of  the 
United  States,  or  any  officer  thereof  upon  whom  the  powers  and 
duties  of  the  President  may  devolve  under  the  Constitution  and  laws, 
or  who  shall  wilfully  and  maliciously  cause  the  death  of  the  sovereign 
or  chief  magistrate  of  any  foreign  country,  sh^ll  be  punished  with 
death. 

Subsequent  sections  provide  also  the  death  penalty  or  life 
imprisonment,  for  attempts  to  Icill;  for  advising  to  kill;  for  conspiring 
to  kill;  for  written  or  printed  words  threatening  to  kill;  and  for 
aiding  any  one  to  escape  who  has  killed.    The  law  then  provides  a 
body-guard  for  the  President  as  follows: 

Section  7.  That  the  Secretary  of  War  is  authorized  and  directed  to 
select  and  detail  from  the  Regular  army  a  sufficient  number  of 
officers  and  men  to  guard  and  protect  the  person  of  the  President  of 
the  United  States  yirithoutany  unnecessary  display. 

And  the  Secretary  of  War  is  authorized  and  directed  to  make 
special  rules  and  regulations  as  to  dress,  arms  and  equipment  and 
duties  of  said  flruard,  and  shall  publish  only  such  parts  of  said  rules 
and  regulations  as  he  may  deem  proper. 

That  the  additional  expenses  of  such  guard  jbo  detailed  shall  be  paid 
out  of  the  Treasury  on  accounts  to  be  certified  by  the  Secretary  of  the 
Treasury. 

There  is  a  good  story  told  of  an  advocate  that,  on  an  occasion 
when  he  had  drank  rather  freely,  was  called  on  unexpectedly 
to  plead  a  cause  in  which  he  had  been  retained.    The  advocate 
mistook  the  party  for  whom  he  was  engaged  and,  to  the 
amazement  and  consternation  of  the  agent  who  had  feed  him 
and  of  the  poor  client,  he  delivered  a  fervent  speech  directly 
opposite  to  the  interests  he  had  been  called  upon  to  defend. 
Such  was  his  zeal  that  no  whispered  remonstrances,  no  jostling 
of  the  elbow  could  stop  him,  until  just  as  he  was  about  to  sit 
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down  the  trembling  client,  in  a  brief  note,  informed  him  that 
he  had  been  pleading  for  the  wrong  party.    This  intimation, 
which  would  have  disconcerted  most  men,  had  a  different 
effect  on  the  advocate,  who,  with  an  air  of  infinite  composure, 
resumed  his  speoch.    "Such,  your  honor,  is  the  statement 
which  you  will  probably  hear  from  ray  learned  brother  on  the 
opposite  side  of  this  case.    I  shall  now,  therefore,  beg  leave  in 
a  few  words  to  show  your  honor  how  uttnrly  untenable  are  the 
principles,  and  how  distorted  are  the  facts,  upon  which  this 
very  specious  statement  has  proceeded."    He  did  not  take  his 
scat  until  he  had  completely  and  energetically  refuted  the 
whole  of  his  former  argument. 


A  Btran^    £zpertence. 


BT  JOHN  DB  MORGAN,    IN    OKBEN  BAG. 

It  is  not  given  to  maoy  meo  to  be  hanged  and  buried,  and  yet  live 
to  tell  the  tale,  but  such  was  the  experience  of  one  John  Bartendale, 
who  was  executed  at  York  in  1634  for  felony.     After  bis  body  had 
buDg  for  nearly  ao  hour,  it  was  buried.    A  gentleman  passing  by  the 
grave,  which  had  not  been  filled  up,  thought  he  saw  the  earth  move, 
and  with  the  help  of  a  servant,  he  disinterred  the  convict,  who  was 
still  alive.     It  was  the  custom,  in  those  days,  to  bury  suicides  and 
executed  oriminals  wilnout  any  coffin.     The  mnn  was  carefully 
treated,  and  entirely  recovered.     He  become  hostler  at  the  coaching 
house  in  York  aod  lived  a  most  exemplary  life.     When  asked  what 
he  could  tell  in  relation  to  hanging,  as  having  experienced  it,  he 
replied:  ^'That  when  I  was  turned  off  flashes  of  fire  seemed  to  dart 
from  my  eyes,    from   which  I    fell  into  a  state  of  darlcness  a  nd 
Insensibility."    The  incident  is  referred  to  in  a  rhyming  itinerary, 
known  as  **Drunken  Barnaby's,'*  which  used  to  be  very  popular  with 
street  vendors  in  the  North  of  iBngland. 
A  piper  being  here  committed, 
Guilty  found,  condemned  and  tltted; 
As  he  was  to  Knavesmire  goinff, 
This  day,  quoth  Boys,  will  spoil  thy  blowing; 
From  thy  Pipe  th*art  now  departing; 
Wags,  quoth  th'  Piper,  you're  not  certain. 
All  which  happened  to  our  wonder, 
For  the  halter  cut  asunder. 
As  ode  of  all  life  deprived, 
Being  bury*d,  he  reviv'd; 
And  there  lives  and  plays  his  measure, 
Holding  hanging  but  a  pleasure. 
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Stories  of  Jackson. 


Id  his  ''Memories  of  a  hundred  Years,"  now  heirig^  published  io  the 
Outlook,  Dr.  Bdward  Everett  Hale  (who,  by  the  way,  reaches  hid 
eightieth  year  on  April  3)  recounts  some  of  the  tales  which  were 
circulated  in  Boston  in  derison  of  the  rough-and-ready  President. 
He  says: 

I  remember  very  well  the  anedote  in  which  Mrs.  Jackson  was 
supposed  to  give  an  account  of  a  lung  fever  of  which,  I  think,  she 
died.     It  was  declared  and  believed  in  Northern  circles  that  she  said, 
**The  General  kicked  the  kiverlit  off,  and  I  kotched  cold."     I  should 
not  tell  the  story  but  to  record  the  resentment  of  a  true  lady,  a 
relative  of  my  own,  who  had  seen  all  the  elegancies  of  the  best 
Courts  of  Europe,  and  who  protested  to  me  that  Mrs.  Jackson  was  a 
lady  through  and  through,  in  bret'ding  as  in  daily  manners.     My 
friend  quoted  the  anecdote  which  I  have  told,  only  as  an  illustration  of 
the  bitterness  of  partisanship  at  that  time.     On  the  other  hand,  if 
any  story  can  be  received  at  the  distance  of  one  person  from  the  spot 
of  which  the  story  told  is  true,  the  story  which  I  will  now  record  is 
true:    Th<^  daught^er  of  a  Massachnssetts  Senator  told  me  that  in  her 
younger  life  she  went  with  her  father  to  one  of  the  regular  dinners  at 
the  White  House.     General  Jaekson  himself  took  her  out  to  the 
dinner  table.     There  was  some  Uik  about  the  light  of  the  table,  and 
the  General  said  to  her,  **The  chanticleer  does  not  burn  weil."    She 
was  so  determined  that  she  should  not  misunderstand  him  that  she 
pretended  nor  to  hear  him  and  asked  him  what  he  said.     To  which 
his  distinct  reply  was.     *'The  chanticleer  does  not  burn  well.*' 

A  lawyer  once  asked  the  late  Judge  Pickens,  of  Alabama,  to 
charge  the  Jury  that  **it  is  better  that  ninety  and  nine  guilty  men 
should  escape  than  that  one  innocent  man  should  be  punished.'* 
**Yes,'*  said  the  witty  Judg*>,  ^*I  will  give  that  charge;  but,  in  the 
opinion  of  the  court  the  ninety  and  nine  guilty  men  have  already 
escaped  in  this  county." 
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OFFICERS  AND  STANDING  GOMMITTEES 
J9Q2. 


Officers. 


OEOBOE  E.  PBIOE, 

GharleBioH. 


JOHN  A.  HOWABD,  Wheeling  (First  District). 
E.  D.  TALBOTT,  EUdns  (Second  District.) 
E.  H.  HOBTON,  Addison  (Third  District) 
0.  D.  MEBBIOK,  Parkersborg  (Fourth  District.) 
Z.  T.  VINSON,  Huntington  (Fifth  District.) 


JOHN  W.  DAVIS, 
OlarkBborg. 


W.  N.  MILLEB, 
Parkersborg. 

XZSOUTlVJi  OOUIIOIL. 

W.  P.  WILLET,  Horgantown. 
D.  0.  WESTENHAVEB,  Martinsbnrg. 
B.  Bi.  AMBLEB,  Parkersborg. 
HENBT  Bi.  BUSSELL,  Wheeling. 
0.  D.  MEBBIOH,  Parkersborg. 
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STANDING  COMMITTEES. 


GOMMTTEE  ON  ADMISSIONS. 
OiOBOX  B.  OAiiDWXLL,  Wheeling. 
T.  L.  HxinuTZS,  Welch. 
J.  Hop  Woods,  PhilippL 
John  A.  Pmwton,  Lewisbtirg. 
S.  B.  HAiiL,  New  ICartinsTille. 
COMMITTEE  ON  JUDICIAL  ADMINISTRATION  AND 
LEGAL  BEFOBM. 

B.  M.  Amblxb,  Parkersbtirg. 
F.  M.  BxTNOLDS,  Keyoer. 

Z.  T.  YiHsoH,  Huntington. 
E.  W.  Kmiqht,  Charleston. 
JoHH  A.  HowABD,  Wheeling. 
COMMITTEE  ON  GBIEVANCES. 
U.  S.  G.  PmEXB,  Martinsbnrg. 

C.  W.  Dillon,  Payetteville. 

C.  W.  Dailxt,  Elkins. 
Edgar  P.  Buokeb,  Welch. 

JoHH  A.  Campbell,  New  Cnmberland. 
COMMITEEE  ON  LEGAL  EDUCATION. 
St.  Giobox  T.  Bbookx,  Morgantown. 
Iba  E.  B0BIN8OH,  Grafton. 
J.  y.  Blaib,  West  Union. 
T.  N.  BxBD,  Hinton. 
GxoBOX  E.  MoClditoo,  Charleston. 
COMMITTEE  ON  LEGAL  BIOGBAPHY. 
OxxT  JOHMSOH,  Morgantown. 
BoBXBT  Whitb,  Wheeliing. 

D.  B.  Lucas,  Charles  Town. 

E.  S.  DooLiTTLE,  Huntington. 
M.  G.  Spxbbt,  Clarksbnrg. 
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GO  ON  YOUR  BOND. 

PAID     UP    CAPITAL     $250,000. 

It  becomes  sole  surety  on  all  kinds  of  bonds. 

COURT  BONDS  A  SPECIALTY 


Local  agents  at  every  Goonty  Seat  in  the  State  can  execute  a  bond  for 
you  without  delay. 

Deposits  received  subject  to  check. 

Interest  bearing  certificates  issued. 

Loans  made  on  real  estate,  personal  securities,  stocks,  bonds  and  other 
collaterals. 

Acts  as  Execcutor,  Trustee,  Administrator,  Assignee,  Beceiver,  Guardian, 
and  in  all  other  Fiduciary  capacities. 

H.  G.  Davis,  President. 
S.  B.  Elkins,  First  Vice  President. 
W.  G.  Wilson,  Second  Vice  President. 
O.  Jay  Fleming,  Secretary  and  Treasurer. 
COUNSEL— C.  W.  Dailey  and  E.  D.  Talbott. 

HOME  OFFICE.  Elkins,  West  Va. 
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THE  OLD  RELIABLE  FAMILY  COMPAIIOH 

THE  WHEELING 

Weekly     Register, 

$1.00  ONB  DOIiliAR  $1.00 

The  Old  Beliable  Wheeling  WEEKLY 
BEGISTEB  will  be  Brighter,  Better,  More 
Interesting,  if  poeeible,  to  all  clMsee  of 
West  VirginlanB  and  those  of  nearby 
States  than  daring  any  other  year  of  its 
history. 

The  Fifty-Seventh  Congress  of  the  Uni- 
ted States  will  be  in  session  the  coming 
winter.  A  new  President  will  shape  the 
policy  of  the  country  and  fix  the  character 
of  the  legislation  to  be  enacted.  It  is  be- 
lieyed  that  the  new  policies  to  be  recom- 
mended and  nrged  will  be  radical  in  some 
directions  and  of  vital  interest  to  eyery 
citixen  who  has  a  spark  of  interest  in  his 
ooontry. 

The  Begister  will  haye  special  corre- 
spondents at  Washington,  who  will  keep 
its  readers  posted  on  the  aboye  happen- 
ings. 

If  yon  want  the  best  for  the  least  money 
subscribe  for  the  Begister.  Other  cheap 
foreign  papers  will  be  offered  to  you,  but 
you  will  only  get  the  full,  complete  home 
news  through  the  Begister. 

Sample  copies  free.  Get  copies  of  the 
Begister  and  see  the  clubbing  list. 

One  Year        ...        -         ifl.WV 

Weekly  Relator,  AAa 

Six  Months,  ...  vWi 

Dally  BeffUter,  R  AA 

"•yr.sS'tS." .    .    -      i60 

"-il2A'.*S'tk..    .     -     -     1.M 

All  subscriptions  payable  in  adyance. 
Bemit  by  check,  money  order,  registered 
letter  or  express  order.    Address, 

BEGISTEB, 
Wheeling,  W.  Va. 
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SUMMER  LAW  SCHOOL 

UNIVERSITY  OF  VIRGINIA. 

Thx  Thibtt-Thibd  Ssssiok  op  thx  SuiacBB  Law  School  opens  JULY  1, 
1902,  and  continnee  two  months.    The  coorses  offered  haye  proved  profitable 

to  THOSE  JUST  BBOnnmrO  THSIB  PBOrSSSXOKAL  BTUDIKS;  to  TOUMO  PBAOTITIOlfSBS 

who  have  lacked  the  advantage  of  systematic  instruction;  to  older  practition- 
ers who  desire  to  review  elementary  principles;  and  in  a  marked  degree  help- 
ful to  OAHDIDATXS  POB    ADMIS8IOM    TO    THX    BAB,    COUductcd    by    the    full  LaW 

Faculty. 

For  catalogue,  address  any  of  the  undersigned. 

W.  M.  LILE, 
University  Station,  R.    C.   MINOR, 

Charlottesville,  Va.  CHAS.  A.  GRAVES. 

Uwf%  Directory 


FOR  WEST  VIRGINIA. 


The  lawyers  in  the  subjoined  list,  have  first-class  standiDR  at  the 
respective  bars   where   they  practice  law, 

N.  C.   PRICKITT. 

RAVENSWOOD,  -  -  JACKSON  CO.,  W.  VA, 

R.  L.  MOORE. 

SISTBRSVILLE.  -  -  -  TYLER  CO.,  W.  VA. 

J.   B.  BENNETT, 

WESTON,  -  -  -  LEWIS  COUNTY,   W.  VA. 

A.  W.  BELL. 

CLAY,  -  -  -  -         CLAY  COUNTY,  W.  VA. 

W.  H.  BISHOP. 

SPENCER,  .  -  -  ROANE  CO.,  W.  VA. 

HARRY  SHAW, 

FAIRMONT,    -  -  .        MARION  COUNTY,  WEST  VA. 

CHARLES  P.  SWINT, 

WESTON,  .  -  LEWIS  COUNTY,  W.  VA. 
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TAYLOR'S 

Intemational   Public  Law 

By  HANNIS  TAYLOR.  LL.  D.. 

Tate  BllnUter  PlenJpotentl«rj  of  the  United  State*  to  Spain; 
Author  of  ••The  Orlfrln  and  Growth  of  the  Bncli«h  Constitution." 

The  most  comprehensive  and  exhaustive  treatise  -upon  the  subject  of  Ik- 
TSBNATioNAL  PtXBLZo  Law  which  has  appeared  in  this  country  since  Dana's 
Wheaton,  embracing  as  it  does,  in  a  compact  and  attractive  form,  the  results 
of  the  expositions  of  all  the  notable  European  publicists,  medieval  and  mod- 
em, English  and  Continental. 

There  is  an  originality  of  thought,  a  breadth  of  comprehension,  and  a 
command  of  precedent  that  will  bring  to  the  learned  author  large  praise.  Its 
well-written  pages  are  a  mine  of  information  in  which  every  r^Mier  will  find 
treasures.  The  work  before  us  is  of  such  a  character  as  to  make  it  indispen- 
sable to  the  library  of  publicist,  lawyer  or  student  in  politics — .Baltihobs  Sum. 

His  discussion  of  the  many  questions  which  have  arisen  during  the  last 
fifteen  or  twenty  years  add  greatly  to  the  value  of  the  work,  and  makes  it  al- 
most necessary  to  any  one  who  wishes  to  become  familiar  with  the  latest 
phases  of  intemational  public  law. — Mb.  Justiox  Bbowm,  of  the  Supreme 
Court  of  Uie  United  States. 

We  must  have  vour  text  book  for  our  law  library,  for  the  benefit  of  our 
students,  and  I  look  forward  to  deriving  much  profit  from  it  myself.  It  is 
full  of  interest  and  sure  to  be  useful. — Thomas  Ebskxnx  Holland,  Professor 
of  Intemational  Law  and  Diplomacy,  University  of  Oxford. 

I  have  seen  no  book  on  the  subject  which  has  pleased  and  impressed  me 
as  much. — ^Balkiqh  C.  MmoB,  Prof,  of  Intemational  Law,  Univ.  of  Virginia. 

All  students  of  intemational  law  will  welcome  Mr.  Taylor's  notable  con- 
tribution to  the  literature  of  the  subject.  His  diplomatic  experience  qualified 
him  to  write  the  work,  which  has  been  much  needed.— Pbov.  Hbmbt  Eooxbs, 
of  Yale  University. 

In  this  notable  book  on  Intemational  Public  Law  he  has  rendered  a  Ume- 
ly  public  service  of  the  most  wide-reaching  importance. — Chicago  Tbxbumb. 

Like  his  great  predecessor,  Henry  Wheaton,  Mr.  Taylor  presents  a  pecu- 
liarly happy  combination  of  scholar  and  man  of  affairs. — Pbofxssob  Lawbbmob 
B.  Evans. 

Accept  my  cordial  congratulations.  It  is  intellectual  work  like  yours 
that  redeems  the  higher  professions  from  utilitarianism  aud  mammonism.  — 
J.  G.  ScHUBMAM,  President  Cornell  University. 

ONE  VOLUME.  1000  PAGES.  $6.60  NET. 


CALLAGHAN  &  COMPANY, 


CHICAGO,  ILL. 


Digitized  by  VjOOQlC 


208  THE  BAR 


Will  Go  On  Your  Bond, 

Citizens  Trust^Gaaranly  Co. 

OF 

West    Virgini^L, 

CAPITAL,         -      -  ..  $250,000.00. 

Accepted  AS  Sole  Surety  by  the  OoTemmeiit  of  the  United  Btstes. 

Transacts  a  General  Trust  and  Guaranty  Business. 

J.  M.  JACKSON,  Jr.,  President. 
J.  B.  FINLBY,  Secretary  and  Treasurer. 

V.  B.  ARCHER,  General  Counsel. 

Vlce>«PreslAei|ls« 

S.  D.  CAMDEN,    GEO.  M.  BOWERS,    HARRISON  B.  SMITH. 

pirectors* 

J.  M.  Jackson,  Jr.,  C.  H.  Shattuck,  S.  D.  Camden,  J.  N.  Camden, 
V.  B.  Archer,  A.  B.  White,  Thos.  Gartlan,  David  E.  Johnston, 
Warren  Miller,  George  M.  Bowers,  T.  E.  Davis,  A.  D.  Follette, 
W.  P.  Hubbard,  Harrison  B.  Smith,  J.  B.  Finley. 

Assoctal:e  Coknusel. 

Caldwell  &  Caldwell,  John  Bassell, 

Dayton,  Dayton  Sc  Blue,  Thomas  P.  Jacobs, 

Linn,  Withers  &  Brannon,  Simms  A  Enslow, 

Johnson  Sc  Hale,  St  Clair,  Walker  Sc  Summerfield 

John  D.  Alderson,  Henry  B.  Gilkeson, 

Faulkner,  Walker  &  Woods,  Brown,  Jackson  A  Knight, 

Hunter  H.  Moss,  Jr. 
We  act  as  receivers 
Buy  and  sell  bonds 
Rent  safety  deposit  vaults 
Pay  interest  on  time  deposits 
Keep  books  and  collect  accounts 
Become  sole  surety  on  bonds  of  all  kinds 
Make  loans  on  collateral  and  real  estate 
Collect  incomes,  rents,  interests  and  dividends 
Act  as  administrator,  executor,  guardian  and  committee. 
Manage  sinking  funds  for  corporations  and  municipalities 
Manage  estates,  real  and  personal,  tor  you  or  your  children 
Act  as  trustee  under  mortgages,  assignments  and  deed  of  trust 

Wo  are  prepared  to  exeottte  Catirt  Bonds 
promptly  ett  every  oounty  seat  in  the  Stette.  Ap" 
ply  to  looel  agents. 

Home  Office,  Parkersburgf  W.  Va. 
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**  No  trust  which  advances  prices  can  sur- 
vive. A  combination  which  lowers  prices 
may  be  tolerated.  It  cannot  last  Imiff  If  It 
makes  the  cost  to  the  consumer  higher.  This 
meat  trust  will  not  make  us  a  nation  of  vege- 
tarians." 
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Admiralty 
Law 

By 

ROBERT  M.  HUGHES, 
of  the  Norfolk  Bar. 
Sopt  t,  i90l. 


A  new  text-book  in  the  Hornbook 
Series,  by  an  experienced  specialist 
A  well-arranged  view  of  the  whole 
subject,  with  authorities,  etc.,  and 
full  text  of  the  admiralty  statutes. 
#3.75  delivered. 


Equity 
Jurisprudence 

By 

JAUES  W.  EATON 

Editor  "Collier's  Bank- 

niptey,"  eto. 
Sept  1, 1901. 


A  new  '* Hornbook,"  giving  a  gen- 
eral view  of  the  nature,  scope  and 
mode  of  exercise  of  equity  juris- 
prudence, with  separate  treatment 
<^  each  important  equitable  doc- 
trine, right,  ground  of  relief  and 
remedy.     #3.75,  delivered. 
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Address  all  communications  to 
THE  BAB, 

Morgantown,  W.  Va. 


An  Open  Foroni. 


This  Journal  Is  Intended  to  furnish 
an  open  forum  to  every  lawyer  for  the 
discussion  of  any  policy  or  proposition 
of  interest  to  the  Profession.  It  in- 
vites a  free  interchange  of  views  upon 
all  such  topics  whether  they  agree  with 
the  views  of  Thb  Bab  or  not. 

Tbm  Bab  goes  to  every  Court  House 
in  the  State  and  is  read  by,  probably, 
three-fourths  of  the  lawyers  of  the 
State,  and  thus  furnishes  not  only  a 
ready  medium  of  communication  be* 
tween  members  of  the  Profession,  but 
of  unification  of  the  Profession  on  all 
matters  of  common  concern,  which  is 
its  prime  mission. 

Every  clerk  of  a  circuit  court  is  the 
authorised  agent  of  Thb  Bab  in  his 
county,  and  has  the  subscription  bills 
in  his  possession,  and  will  receive  and 
receipt  for  all  money  due  on  that  ac* 
count,  or  for  new  subscriptions,  and 
his  receipt  will  always  be  a  good  ac- 
quittance for  money  due  Thb  Bab. 

Thx  Bab  Is  furnished  at  the  nominal 
rate  of  $1«00  a  year,  which  is  less  thac 
the  cost  of  publication,  and  we  wouJtf 
like  to  have  the  name  of  every  lawye* 
in  the  State  on  our  subscription  list. 
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'^^R.  O'CONER  onoe  gave  iu  his  inoisive  way  a  usefal  hint 
14    to  all  lawyers:  "Cross-examination  is  an  amusement 
indulged  in  by  the  very  young.    It  is  like  trying  to  pull  the 
tiger  out  of  his  den.    You  may  pull  him  out,  or  again  he  may 
pull  you  in." 

T  N  a  New  York  police  oonrt  the  other  day  the  justice  called 
I      for  a  certain  accused,  who  was  a  woman,  and  in  jail 
awaiting  sentence.    The  officer  reported  that  she  had 
divested  herself  of  every  vestige  of  clothing  and  refused  to 
leave  her  cell ;  and  said  the  officer,  "I  will  leave  the  police 
force  before  I  will  bring  her  down  in  that  shape.'' 

"Never  mind,  officer,"  said  the  judge,  "I'll  give  her  sixty 
days  by  telephone.    You  can  inform  the  lady." 

The  police  are  now  wrestling  with  the  problem  of  conveying 
her  to  the  penitentiary. 

^  %aB 

JUDGE  WILLIAM  K.  T0WN8END,  of  the  United  States 
Circuit  Court,  K&ve  some  advice  to  bis  class  in  the  Yale 
law  school,  wherein  he  is  a  professor,  the  other  day  that 
brought  a  smile  to  the  students.    He  said : 

"In  your  early  days  as  ministers  of  justice  some  of  you  may 
find  it  pretty  hard  to  get  enough  to  eat.    Then  perhaps  you'll 
be  called  to  settle  a  dispute  over  a  cow,  and  perhaps  you  may 
feel  pretty  hungry  on  that  day.    So  before  your  case  comes 
into  court  you  can  take  the  disputants  to  see  the  cow. 

"When  you  get  them  out  there  get  one  of  them  to  take  hold 
of  the  horns  of  the  cow  and  the  other  the  tail,  telling  them 
that  he  who  succeeds  in  first  moving  that  cow  shall  have 
possession  of  her.    Then,  while  you  get  them  pulling  with 
might  and  main,  the  one  at  the  head  of  the  animal,  and  the 
other  at  the  tail,  calmly  sit  down  and  milk  the  cow." 
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The  Qnestion  of  Bnftrmge  In  Uie  8011U1. 


y/T  CONSTITUTIONAL  Convention  haa  been  sitting  in 
^'^  Virginia  from — almoet  time  immemorial — trying  to 
agree  on  the  question  of  BufFrage. 

It  has  not  accomplished  it  yet. 

But  this  ought  to  be  a  very  easy  matter. 

Conceding,  as  a  major  premise,  that  all  classes  of  citizens 
of  this  Republic  who  are  sane,  possessed  of  property, 
and  capable  of  exercising  the  right  intelligently,  ought  to  be 
allowed  a  vote,  we  have  done  away  with  the  chief  element  of 
the  controversy. 

And  that  much,  we  think,  ought  to  be  conceded. 

But  that  every  voter's  vote  should  weigh  as  much  in  the 
ballot  box  as  every  other  voter's  vote  is  another  and  more 
difficult  question,  which  is  not  tiO  be  so  generously  conceded. 

From  our  standpoint  we  do  not  think  it  ought  to  be  conceded 
because  it  is  unfair. 

In  other  words,  we  do  not  think  that  the  vote  of  Senator 
Elkins  or  Scott,  or  (Governor  White,  should  be  set  over  against 
the  vote  of  an  ignorant  negro,  or  a  freshly  imported  Hun  or 
Slav,  and  weigh  no  more  in  shaping  the  affairs  and  policies  of 
this  State  than  that  of  such  a  class  of  voters. 

We  believe  that  American  citizenship  should  be  exalted ; 
that  Americans  should  rule  America ;  that  a  man  should  have 
a  certain  supremacy  as  a  birthright;  and  that  it  is  asking  too 
much  that  the  native-born  American  citizen  should  stand  on 
the  same  equality  with  the  voter  of  another  race  and  another 
nationality  when  he  goes  to  the  ballot  box. 

How  many  vexed  questions  of  negro  supremacy,  of  property 
qualification,  of  illiteracy,  of  representation  and  the  right  of 
suffrage  in  all  its  ramifications  would  be  easily  settled  if  every 
American  citizen  were  accorded  his  plain  right  of  an  additional 
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vote  as  a  birthright,  and  could  inarch  to  the  polls  armed  with 
his  two  votes  as  a  security  against  the  constant  incursion  of 
other  races  and  other  nationalities  to  deprive  him  of  the 
government  and  control  and  possession  of  the  land  he  has 
conquered  by  his  sword,  and  whose  government  he  has 
conceived  and  founded  by  his  superior  intelligence? 

Let  Virginia  set  the  standard  of  manhood  suffrage  at  one 
vote ;  of  the  birthright  of  American  citizenship  at  one  vote ; 
and  of  native  Virginians  in  all  State  affairs  at  one  vote,  and 
she  will  thus  inaugurate  a  plan  of  suffrage  which  will  solve  all 
her  problems,  and  which  all  the  States  will  in  time  adopt. 

w»  ^ 

The    Annual    Pablloatlon. 


THE  annual  pamphlet  of  the  State  Bar  Association, 
containing  the  addresses  and  papers  delivered  at  the  last 
meeting,  and  other  matter,  is  now  ready  for  delivery,  and  will 
be  mailed  to  all  members  as  usual,  and  to  all  others  who  care 
to  write  to  the  Secretary,  Hon.  Jno.  W.  Davis,  requesting  it. 

It  is  due  to  the  Secretary  to  say  that  he  is  not  responsible 
for  the  hotch-pot  manner  in  which  the  matter  of  the  pamphlet 
is  arranged.    The  incongruous  arrangement  of  the  matter  was 
due  to  various  portions  of  it  being  delayed  by  the  authors, 
making  it  necessary  for  the  printer  to  use  what  he  had  in  hand 
at  any  particular  time  without  knowing  whether  any  more 
would  ever  come  in,  and  printing  and  giving  it  place  without 
reference  to  any  propriety  of  arrangement. 

The  printing  of  the  annual  publication  is  a  source  of  trials 
and  tribulations  that  the  average  member  has  never 
dreamed  of. 

But  the  matter  of  the  1902  publication,  irrespective  of  its 
arrangement,  is  choice.     It  is  worth  reading  from  cover  to 
cover,  audi  we  doubt  not,  will  be  read  by  the  whole  bar  of  the 
State  with  interest  and  profit. 
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Judicial  Nominations. 


^TT  the  last  meeting  of  the  State  Bar  Association  a 
^^     recommendation  was  made  to  the  Legislature  to  provide 
for  the  holding  of  judicial  nominating  conventions  separate 
from  the  political  conventions. 

It  was  a  good  thing  to  recommend,  because  it  ougnt  to  be 
done;  but  the  recommendation  is  all  there  is  in  it. 

Nobody  will  give  it  a  thought  until  the  next  party 
conventions  are  held,  when  the  politicians  will  settle  it  as 
usual  by  log-rolling  through  a  lot  of  partisan  nominees. 

Mr.  C.  D.  Merrick  suggests  that  if  the  "wicked  city"  of 
Chicago  and  county  of  Cook  can  secure  and  maintain  an 
almost  Utopian  plan  of  selecting  judges,  West  Virginia  might 
at  least  aspire  to  one  half  as  good. 

Our  understanding  of  the  Chicago  plan  is  that  the  Bar 
Association  nominates  an  equal  number  of  Republican  and 
Democratic  lawyers,  from  which  the  bar  of  Cook  county 
must  select  a  name  for  each  judgeship  on  the  ticket,  and  only 
those  thus  nominated  are  eligible  as  candidates  for  the  bench. 

We  hope  the  Committee  on  Judicial  Administration  and 
Legal  Reform  will  take  it  upon  itself  to  frame  a  bill  along  the 
line  of  the  Chicago  plan  or  some  other  good  plan  and  present 
it  to  the  Legislature  for  adoption  and  then  see  that  it  is 
adopted.    Unless  the  matter  is  taken  in  hand  by  somebody 
who  will  do  something  practical,  nothing  will  be  done. 

Charles  II.  once  granted  an  audience  to  the  courtly  Quaker, 
William  Penn,  who,  as  was  his  custom,  entered  the  royal 
presence  with  his  hat  on.    The  humorous  sovereign  quietly 
laid  aside  his  own,  which  occasioned  Penn's  inquiry : 
"Friend  Charles,  why  dost  thou  remove  thy  hat?" 
"It  is  the  custom,"  he  replied,  "in  this  place  for  one  person 
only  to  remain  covered." 
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The  Goat  in  Gonrt. 


'^^UCH  speculation  aud  cariosity  has  always  hovered  around 
^   ^     the  traditional  goat  that  figures  in  the  initiatory 
ceremonies  of  every  secret  association. 

To  the  adult  imagination  it  has  always  been  as  real  a  thing 
as  the  story  of  Kris  Kingle  is  to  the  child,  but  the  adult  has 
had  no  more  luck  in  discovering  the  goat  than  the  child  who 
has  slept  with  one  eye  open  on  the  night  before  Christmas  has 
had  in  seeing  Kris  come  down  the  chimney. 

But  the  tradition  of  the  goat  has  at  last  been  verified.    The 
arm  of  the  law  has  been  reached  out,  and  the  goat  itself  has 
been  compelled  to  appear  in  court  and  answer  for  too  much 
bucking. 

In  the  trial  of  a  case  in  a  South  Carolina  court  the  other 
day  the  plaintiff  was  seeking  damages  for  injuries  received  by 
the  bucking  of  the  goat,  and  the  goat  was  brought  into  court 
to  give  an  ocular  demonstration  of  his  performances.    This 
is  the  report  of  what  occurred  when  the  goat  was  brought  in : 

"The  production  in  court  of  the  offending  ^Billy'  was  the 
sign  for  merriment  that  had  to  be  checked  by  the  doorkeepers. 
The  goat  was  mounted  on  wheels  with  a  powerful  spring 
mechanism  operated  by  a  handle  in  the  rear  of  the  seat  on 
which  the  man  to  be  initiated  sat.    The  counsel  for  Mitchell 
tried  to  operate  it,  but  could  not.    Then  the  defendants 
volunteered  their  services,  and  one  occupied  the  goat.    The 
goat  "bucked,"  and  Judge,  lawyers  and  spectators  laughed 
heartily. 

"The  Rev.  J.  L.  Oats  testified  for  the  defence,  and  said  he 
had  helped  initiate  Mitchell  and  had  walked  by  his  side,  when 
the  goat  pitched  him  over  his  head.    Attendants  had  caught 
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Mitchell  and  he  landed  on  hie  feet.  •  Mitohell  said  he  was  hurt, 
got  angry  and  wanted  to  fight. 

'^Jast  before  being  thrown  Mitchell  was  laughing  and  told 
the  goat  to  "get  up/'  and  it  did  so.    Mr.  Oats  said  he  had 
ridden  the  goat,  and  others  testified  to  taking  the  same 
exercise." 

What  the  outcome  of  the  case  was  the  report  does  not  reveal. 

At  Caruthersville,  in  the  southeastern  part  of  Missouri,  the 
grand  jury  had  returned  quite  a  number  of  indictments 
against  parties  for  cariring  concealed  weapons,  and  among 
those  who  had  thus  violated  the  law  was  a  well»to-do  saloon 
keeper.    When  his  case  came  up,  the  defendant  having 
pleaded  guilty,  the  judge  said : 

"Stand  up,  Mr.  Blank." 

The  defendant  did  as  requested,  and  the  judge,  somewhat 
severely,  exclaimed : 

"Mr.  Blank,  I  fine  you  fifty  dollars." 

"All  right,  Ju^gel"  cried  the  saloon  keeper  delightedly.  "I've 
got  it  right  here  in  my  pocket,"  slapping  his  wallet 
boastiugly. 

"And  three  weeks  in  jail,"  continued  the  judge.    "Have  you 
got  that  in  your  pocket,  Mr.  Blank?" 

"There  is  no  doubt,"  said  the  student  of  law,  "that  man^ 
people  have  been  imprisoned,  although  innocent  of  any 
crime." 

"I  know  that  by  sad  experience." 

"You  don't  say  so  I    Let's  have  the  stoir." 

"There's  no  story  to  it.    I  merely  had  the  bad  luck  to  be 
drawn  on  several  juries  that  were  locked  up  over  night" 
WcuihingUm  Star. 

Guide:    **That  is  the  house  of  Dr.  Samuel  Johnson.    It  was 
bought  recently  by  the  public  authorities." 

Ohicago  tourist:    **So  I've  been  told.    If  I'm  any  Judge  of  real 
estate,  they  could  have  got  a  better  piece  of  property  for  less 
money." 
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A  Model  Mmyor. 


Jljftf  E  have  had  all  kinds  of  judicial  orders  and  samples  of 
*  V  uniqae  pleadings  from  Justices  of  the  Peace,  but  the 
following  is  the  only  one  we  have  seen  from  a  Mayor,  and  it 
beats  the  field.  To  those  Mayors  of  the  larger  cities  of  West 
Virginia  who  are  at  a  loss  for  the  form  of  a  proper  order,  we 
present  this  as  a  sample  coming  from  the  distinguished  Mayor 
of  a  small  town,  from  which  they  may  learn  something : 

Town  of  Harmon 

V8 

Sherman  Wyatt. 

This  day  Sherman  Wyatt  heiog  brouf^ht  before  me,  S.  Q.  McLaDe, 
Mayor  of  said  Town  by  S.  Snyder,  Sergeant,  on  a  charge  of  being 
drunk  and  disorderly  and  said  Wyatt  plead  **guilty"  whereupon  he 
is  fined  one  dollar  and  costs.     Said  Wyatt  having  no  ready  money 
and  being  a  man  not  possessed  of  much  of  this  world's  goods,  he 
proposed  to  work  out  his  fine  with  fear  and  trembling,  whereupon 
he  is  hired  by  the  Sergeant  to  one  Hayes  Cooper  to  assist  in  hauling 
stones  from  his  premises. 

Said  Wyatt  worked  well  until  noon,  then  being  moved  and 
seduced  by  the  Devil,  he  refused  to  eat  at  Snyder's  restaurant  and 
Hayes  Cooper  carried  him  his  meal  on  a  charger.     Said  Wyatt  eat 
heartily  and  with  much  relish  until  his  appetite  was  appeased. 

After  the  noon  hour  said  Wyatt  went  to  work  again  picking  stones 
for  a  brief  space  of  time,  when  bis  mind  reverted  to  his 
entertainment  the  night  before  and  he  hastily  decided  to 
obsquatulate  and  flee  the  wrath  to  come,  whereupon  be  took  to  bis 
heels  and  fled  to  the  mountains  of  Hepsidam  where  the  Jackass 
brayeth  and  the  wicked  cease  from  troubling . 

This  the  26th  day  of  March  1902. 

S.  H.  McLANE,  Mayor. 
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The  Jadloiarj  Pre-eminent. 


[An  address  delivered  before  the  woman's  law  class  of  New  Tork  University 
by  Dr.  I.  P.  Bnssell,  D.  D.] 

DR.  RUSSELL  spoke,  in  substance,  as  follows: 
''In  countries  under  the  reign  oi  law  the  most  striking 
feature  of  public  government  is  the  pre-eminence  oi  the  judiciary. 
It  has  been  said  that  the  three  great  governmental  departments, 
the  legislative,  the  judicial,  and  the  executive,  are,  or  ought  to  be, 
equal,  co-ordinate  and  independent.    To  deny  this — ^we  are 
told — is  to  make  a  plea  for  despotism  and  to  unsettle  the  very 
foundations  of  civil  liberty. 

'The  jealous  separation  of  legislative,  executive  and  judicial 
duties,  the  maintenance  of  a  system  of  checks  and  balances 
between  them,  and  preventing  one  from  encroaching  upon  the 
just  authority  of  the  other — this  is  conceived  to  be  the  very 
essence  of  iree  representative  government. 

"Still  many  qualifications  of  this  broad  principle  appear  in  our 
own  modern  life.    The  unity  of  the  executive  oflSce  gives  a 
brilliant  and  conspicuous  position  to  the  President  of  the  United 
States,  classifying  him  with  Kings  and  Emperors,  and  dwarfing 
into  personal  insignificance  and  hiding  in  obscurity  the  many 
Senators  and  Judges  who  swarm  in  the  other  departments  of  the 
public  service.    The  legislative  chamber,  cherishing  perhaps  the 
traditions  of  parliamentary  omnipotence,  has  the  glory  of  the 
initiative  and  the  power  which  comes  from  holding  the  purse 
strings  of  the  nation.    The  Grerman  Emperor  once  said :    *I  would 
have  a  royal,  not  a  parliamentary  army.'     This  royal  army  brings 
the  Kaiser  always  to  the  center  of  the  stage,  and  makes  the 
war-lord,  if  not  the  most  powerful,  certainly  the  most  dangerous 
and  absorbingly  interesting  personage  in  Europe.    The  judiciary 
in  Grermany,  instead  of  reaching  a  plane  of  equality  with  the 
Reichstag  and  the  Elaiserate,  is  rather  an  appendage  to  the 
executive. 

"In  England  so  far  is  the  legislative  authority  above  the 
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execatlve,  that  the  legisUture  may  be  said  to  appoint  the  cabinet; 
and,  as  cabinet  officers  sit  in  Parliament,  we  may  fairly  say  that 
the  high  officers  of  administration  are  merely  an  executive 
committee  of  the  House  of  Commons.    The  great  measures  of 
legislation  at  Westminster,  which  agitate  the  empire  and  attract 
attention  beyond  the  seas,  are  bills  framed  by  the  members  of  the 
ministry  on  whom  the  responsibilities  of  leadership  rest    Thus 
we  see  that  in  England  the  executive  legislates.     In  another  sense 
the  parliamentary  majority  in  the  Commons  controls  the 
judiciary.    This  is  done  through  the  Lord  Chancellor,  by  whom 
judicial  honors  and  preferment  are  dispensed;  while  the  Lord 
Chancellor  himself  comes  into  office  and  goes  out  with  his 
political  friends  who  control  the  majority  in  the  Commons  and 
thus  rule  the  Empire. 

''In  the  United  States,  however,  the  judiciary  occupies  a  much 
more  exalted  place.    Little  attention  was  given  to  this  subject 
till  the  great  case  of  Marbury  vs.  Madison  was  decided  by  Chief 
Justice  Marshall     Here  the  doctrine  was  first  authoritatively 
announced  that  legislative  acts  are  subject  to  be  set  aside  for 
unconstitutionality  by  judicial  determination.    To-day,  in 
Brooklyn,  the  Constitution  of  the  State  is  invoked  against  the 
encroachments  and  usurpation  of  the  executive.     With  us  the 
people  only  are  sovereign.    There  is  no  responsible  authority 
under  the  American  constitutional  system.    The  Legislature  is 
not  omnipotent;  and  even  the  King  can  do  wrong.     Only  the 
judiciary  in  the  court  of  last  resort  can  never  err.    This 
pre-eminence  of  the  judiciary  did  not  escape  the  notice  of 
Jefferson,  who  never  accepted  MarshalPs  statement  of  the  law, 
and  always  trembled  in  the  strong  shadow  cast  by  the  Supreme 
Court  under  that  great  jurist. 

''Finally,  the  judiciary  has  the  power  of  practical  legislation. 
The  vast  bulk  of  our  statutes  is  simply  a  parliamentary 
restatement  of  pre-existing  roles  evolved  originally  through 
adjudication.    The  Constitution  itself,  though  written,  has  been 
steadily  developed  through  the  progressive  decisions  of  the 
United  States  Supreme  Court,  which  have  added  new  sections  in 
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epirit  without  any  literal  exteneion  of  the  instrumeut,  and  have 
eilenced  other  sectionB  which  etill  hold  their  place  in  the  body  of 
the  document    This  manreloas  function  of  judicial  legislation  is 
not  a  usurpation  by  the  court,  but  is  simply  the  exercise  of 
authority  constitutionally  granted. 

^From  time  to  time  our  Supreme  Court  has  occasionally  refused 
to  take  cognizance  of  political  and  economic  matters,  referring 
them  with  great  modesty  to  the  President  as  the  head  of  the 
political  department,  or  deferring,  on  questions  of  the  rate  of 
taxation  and  financial  policy  generally,  to  the  ultimate  wisdom 
of  Congress.    But  quite  as  often  have  our  whole  diplomatic 
policy  and  our  expanding  empire,  as  well  as  our  domestic 
institutions,  our  tariffs  and  our  excises,  our  currency  and  our 
taxes,  been  submitted  for  final  determination  to  the  Judgment 
of  the  Supreme  Court 

'The  Judiciary  is,  therefore,  the  ultimate  and  transcendent 
authority  in  countries  which  have  written  constitutions.    In 
America  the  bench  is  loftier  and  mightier  than  anywhere  else  on 
earth;  and  on  the  honor,  purity  and  independence  of  our  Judges 
rests  all  of  our  rights  to  property  and  all  of  our  liberties  as 
citizens." 

OS  ^ 

A  STORY  comes  from  Washington  to  the  effect  that  a  few 
days  ago  Senator  Hawley,  of  Connecticut,  Chairman  of 
the  Committee  on  Military  Affairs,  politely  pointed  out 
some  of  the  interesting  decorations  in  the  committee  room  to  a 
party  of  rural  visitors,  who  were  evidently  strangers  to  the 
Capitol.  As  they  left  him  one  of  the  ladies  slipped  a  silver 
quarter  into  his  hand,  and  when  the  astonished  Senator  asked 
why  she  offered  to  pay  a  United  States  Senator  for  an  act  of 
courtesy,  she  said  with  perfect  simplicity : 
''Oh,  excuse  me ;  I  thought  you  were  a  doorkeeper." 

London  has  5,272  barristers  and  solicitors. 


Digitized  by  VjOOQIC 


222  THE  BAR. 


An  Interesting  Decision  Relating  to  ilseeesment  of  Lands  fbr  Taxes. 


JUDGE  HBBVBY,  of  the  Ohio  Oounty  Circuit  Coart,  has  decided 
a  question  of  practical  importance  relating  to  the  correction  of 
land  assessment,  and  his  opinion  may  be  of  interest.    The  question 
is  one  which  often  arises,  and  yet  is  hardly  likely  to  go  to  the  Court 
of  Appeals.    An  assessment  of  real  estate  was  sought  to  be 
maintained  on  the  ground  that  it  was  not  assessed  above  its  cash 
selling  value,  and  it  was  claimed  that  the  fact  that  the  neighboring 
lands  of  others,  as  a  general  rule,  were  assessed  below  their  cash 
selling  value  was  not  to  be  talcen  into  consideration. 

In  the  matter  of  petition  of  Geo.  W.  Woods  and  others  for 
correction  of  assessment.  Judge  Hervey  said  in  part: 

It  is  well  to  state  that  In  the  conclusions  to  which  I  have  arrived 
in  this  matter  I  have  been  governed  by  the  following  rules : 

1.    The  statute  fixes  the  fair  cash  value  of  lands  as  the  basis  upon 
which  an  assessment  is  to  be  made,  and  this  rule  is  to  control  not 
only  the  assessor,  but  the  Board  of  Commissioners  and  the  Circuit 
Court  on  appeal.    But  while  this  Is  the  basis  of  valuation  it  is  the 
basis  fixed  by  statute  for  the  guidance  of  the  assessor,  and  it  must  be 
presumed  that,  as  a  general  rule,  the  assessor  adhered  to  this  basis  of 
valuation  in  placing  values  upon  all  of  the  tracts  of  land  included  in 
his  absessment.    If  this  presumption  does  not  obtain  there  is  no 
basis  of  comparison  when  we  review  assessments.    In  reviewing  any 
particular  assessment  how  are  we  to  fix  the  fair  cash  value  as 
required  by  statute?    Are  we  to  ascertain  from  witnesses  familiar 
with  the  land  its  value  by  having  them  give  their  opinion  of  that 
value  or  by  finding  out  what  is  the  selling  price  of  that  or  similar 
land?    If  such  an  inquiry  was  for  the  purpose  of  making  the  original 
assessment  this  would  be  a  fair  method,  such  method,  indeed,  as  the 
statute  prescribes. 

But  shall  such  a  method  be  adopted  to  upset  and  overturn  the  rate 
of  valuation  adopted  by  the  assessor?    It  seems  to  me  that  this 
ought  not  to  be  done.    It  is  to  the  assessor  that  the  statute 
addresses  the  requirement  that  the  land  shall  be  assessed  at  a  fair 
cash  value,  and  the  assessor  having  adopted  this  as  his  rule  it  is  by 
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bis  estimate  of  yalues  that  we  most  test  the  fairaess  of  his 
asseHsment.    If,  therefore,  aoy  particular  assessmeDt  is  complained 
f»f  the  proper  method  of  determiniog  the  fairness  of  the  valaation  is 
by  comparing  it  with  a9sessment8  placed  on  lands  of  about  the  same 
kind  and  value  in  the  same  vicinity.    This  rule  tests  the  fairness  of 
the  assessor's  work  by  the  rule  adoped  by  him  for  his  own  guidance. 
The  cash  value  of  land  as  thus  ascertained  from  the  assessor's 
methods  of  valuation  may  not  be  the  selling  price  of  the  land  nor  yet 
the  value  of  the  land  as  fixed  by  the  opinions  of  witnesses,  but  it  is 
the  only  rule  by  which  equality  and  uniformity  can  be  secured.     It 
not  only  fairly  carries  out  the  purpose  of  the  statute,  but  puts  the 
statute  in  harmcmy  with  the  constitutional  provision  concerning 
equality  and  uniformity  of  taxation.    I  assent  to  the  doctrine  laid 
down  in  People  vs  Bank,  101  U.  S.,  143;  People  vs  Weaver,  100 
U.  8.,  539. 

An  assessment  can  not  be  Justified  which  places  the  full  cash  value 
upon  one  man's  land  and  puts  that  of  his  neighbor  at  one-half  or 
one-third  their  value.    And  in  correcting  such  an  assessment  the 
inquiry  is  what  is  the  value  of  land  as  compared  with  land  of  like 
kind,  and  what  is  the  value  placed  by  the  assessor  on  such  lands. 

2.  From  what  has  been  said  it  is  apparent  that  not  much  weight 
is  to  be  attached  to  the  testimony  of  witnesses  who  make  guesses  at 
the  value  of  lands,  without  giving  the  grounds  upon  which  they  base 
their  opinions.    This  is  especially  true  where  witnesses  distinguish 
the  value  of  lands  for  assessment  purposes  from  their  market  value. 
In  such  cases  there  is  no  rule  by  which  the  accuracy  of  the  estimates 
made  by  witnesses  can  be  tested  or  the  soundness  of  their  Judgment 
determined.    A  witness  might  compare  the  assessed  values  of 
neighboring  parcels  of  land  with  the  assessed  value  of  the  particular 
tract  in  question,  and  by  comparing  the  actual  values  of  the  tracts 
as  known  to  him  say  whether  the  assessment  was  fair  or  otherwise. 
But  in  such  a  case  the  facts  upon  which  the  witness  based  his 
Judgment  should  be  given  by  him  and  appear  in  the  record;  and  his 
opinion  would  be  entitled  to  such  weight  as  the  facts  given  by  him 
would  show  that  it  was  entitled  to. 

3.  A  correction  of  assessment  made  by  the  Board  of  Oommissioners 
should  be  based  on  evidence.  I  do  not  believe  that  the  Board  should 
increase  or  decrease  the  assessed  value  of  a  tract  of  land  because  in 
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their  Jadgment  such  change  should  he  made  unless  that  Judgment  is 
supported  hy  the  evidence.    The  statute  provides  that  *4f  upon 
hearing  the  evidence  offered"  the  court  is  ot  opinion  there  is  error  it 
shall  he  corrected.    The  Oommissionere  cannot,  therefore,  increase 
the  value  of  any  tract  owned  hy  the  applicant  unless  the  evidence 
taken  at  the  hearing  shows  that  it  is  assessed  at  too  low  a  rate; 
and  that  fact  should  he  shown  hy  comparing  the  assessed  value  of  the 
land  of  the  applicant  with  the  assessed  value  of  lands  of  like  kind 
in  the  same  vicinity. 

The  fact  that  there  is  one  tract  in  the  vicinity  which  is  assessed  at 
a  much  less  rate  does  not  give  the  petitioner  the  right  to  have  her 
land  rednced  to  the  same  rate.    If  it  appeared  that  the  petitioner's 
land  was  assessed  ahove  the  valuation  placed  on  lands  generally  in 
that  vicinity  the  case  would  he  different.    But  to  cite  an  instance  or 
two  of  lower  assessments  does  not  establish  that  proposition. 

The  assessed  value  should  remain  as  now  fixed. 


The  JelTDrson  Memorlml  Road. 


At  Charlottesville,  Virginia,  an  association  has  been  organized, 
with  General  Fitzhugh  Lee  as  President,  to  construct  a  Memorial 
Avenue  connecting  the  home  and  grave  of  Thomas  Jefferson  with 
the  community  so  intimately  associated  with  his  fame  and  with  the 
University  which  was  always  near  to  his  heart.    Many  people  do  not 
realize  that  the  foundioK  of  the  University  of  Virginia  brought 
greater  satisfaction  to  the  venerable  statesman  as  he  reviewed  his 
long  life  than  the  fact  that  he  had  been  Governor  of  his  native  State, 
or  Minister  to  France,  or  Secretary  of  State,  or  President  of  the 
United  States.     He  once  wrote :    **Could  the  dead  feel  any  Interest  in 
monuments,  the  following  would  be  to  my  mtxixxs  most  gratifying : 
*Here  was  buried  Thomas  Jefferson,  author  of  the  Declaration  of 
Independence,  of  the  Statute  of  Virginia  for  Religious  Freedom,  and 
Father  of  the  University  of  Virginia.'  "    It  is  not  surprising,  then, 
that  those  who  revere  the  great  man  choose  as  a  memorial  to  him 
the  construction  of  a  noble  avenue  which  shall  traverse  the  four 
miles  of  beautiful  country  between  the  University  and  Jefferson's 
home  at  Monticello.     Furthermore,  the  enterprise  should  also 
advance  the  movement  for  good  roads  in  the  United  States  by 
serving  as  an  example  for  every  district  of  the  Middle  Atlantic  and 
Southern  States. 
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Texas  Justice  as  Administered  Fiftj  Tears  Ago. 


THE  veteran  jurist,  Judge  Gktry,  of  lUiDois,  gives  this  picturesque 
description  of  a  criminal  trial  in  Texas  fifty  years  ago : 

**Tbe  presiding  Judge  was  a  banlcrupt  merchant  of  great 
intellectual  ahility,  of  polished  and  pleasing  manners  and  with  a  very 
fine  taste  in  whislcey.    The  har  from  which  it  was  dispensed  was  the 
only  one  at  which  he  had  ever  practiced. 

'*In  that  village  of  San  Miguel,  a  few  days  before  the  meeting  of 
the  court,  a  big  Texan,  who  was  migrating  through  the  Territory  of 
New  Mexico  toward  the  gold  fields  of  California,  had  bored  a  hole 
through  the  body  of  a  comrade,  by  shooting  him  in  the  back,  at  a 
distance  of  about  twelve  feet,  with  a  muslcet  loaded  with  two  ounce 
balls.    The  victim,  being  of  a  not  robust  constitution,  nor  inured  to 
hardships,  fell  dead  in  his  tracks.    The  act  was  playfully  done, 
without  any  special  motive,  but  the  unsophisticated  natives  took  a 
serious  view  of  the  transaction,  captured  the  Texan  and  confined 
him.    Perhaps  I  am  in  error  when  I  say  they  confined  him,  for  I 
have  the  impression  that  there  was  no  Jail  or  other  secure  place  of 
confinement.    It  may  be  that  they  bucked  or  pegged  him  out,  but 
any  inaccuracy  as  to  minor  details  does  not  afPect  the  substantial 
truth  of  my  narrative. 

The  court  met.    Very  soon  after  it  was  organised  the  grand  Jury, 
under  the  charge  of  the  Judge  and  the  fir^idance  of  the  Attorney 
General,  returned  as  a  true  bill  an  indictment  against  the  Texan, 
charging  him  with  murder.    He  was  brought  into  court  a  prisoner, 
arraigned,  and  by  shaking  his  head  pleaded  not  guilty.    I  do  not 
recollect  that  I  met  any  member  of  the  legal  profession  at  that  court 
other  than  the  Attorney  General,  and  by  virtue  of  his  office  he  was 
the  prosecutor.    The  Judge  being  informed  that  I  was  a  member  of 
the  bar  of  the  State  of  Missouri  who  had  recently  come  to  the 
Territory,  and  that  I  hoped  to  practice  my  profession  there,  assigned 
to  me  the  duty  of  defending  the  Texan.    I  requested  a  little  delay 
that  I  might  consult  with  him.    My  request  was  granted,  and, 
retiring  with  him  to  a  sort  of  a  closet,  which  had  no  outward 
opening,  I  asked  him  some  questions  as  to  his  previous  acquaintance 
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and  iDtercourse  with  the  dead  man,  to  all  of  which  he  maintained  an 
obstinate  and  persistent  silence.    Finally,  I  said,  ^^Why  did  you 
shoot  the  man?"  to  which  he  replied,  **Damflno."    Repeating  at 
intervals  my  question,  he  repeated  his  answer  as  monotonously  as 
Poe*8  raven,  and  not  another  word  could  I  get  from  him  than 
•»damflno." 

**The  trial  begun,  and  ended  in  a  verdict  of  guilty,  in  hardly  more 
time  than  it  has  taken  me  to  tell  you  of  it.    Then  I  rose  to  the 
occasion.    I  moved  in  arrest  of  Judgment.    The  Judge  did  not 
know  what  that  meant,  but  inferred  that  I  had  some  objection  to 
the  hanging  of  my  client,  if  client  he  could  be  called,  and  asked 
** What's  the  matter?"    I  took  the  law  library  there  accessible, 
consisting  of  Archbold's  Criminal  Pleading  and  Practice,  from  the 
hands  of  the  Attorney  General  and  pointed  out  to  the  court  that  the 
allegation  in  the  precedent  from  which  the  indictment  was  framed, 
that  the  gun  was  shot  off  and  discharged,  was  not  in  the  indictment, 
and  I  argued  that  the  omission  was  a  fatal  defect,  so  that  no 
Judgment  of  the  court  could  properly  be  based  on  the  verdict  of  the 
Jury.    The  Judge  seemed  staggered.     He  drew  a  long  breath,  took 
the  book  in  his  right  hand  and  the  indictment  in  his  left,  and 
compared  them  word  by  word,  clause  by  clause,  sentence  by  sentence, 
and  finally,  with  another  long  breath,  laid  down  the  book  and  said^ 
*Well,  it  does  seem,  Mr.  Tuley,  that  you  have  left  out  of  this  paper 
one  statement  that  is  in  the  form,  but  the  court  has  heard  the 
witnesses  and  is  perfectly  satisfied  that  the  gun  was  shot  off.     I 
guess  that  will  do.    The  objection  is  overruled,  or  the  motion  is 
denied,  whatever  may  be  the  proper  form  of  the  order,  to  the  entry  of 
which  the  Attorney  General  will  attend  with  more  care  than  he 
bestowed  on  the  writing  of  this  paper.' 

**0f  course  I  was  surprised,  for  I  did  not  then  know  the  value  set 
upon  human  life  in  that  country,  but  I  did  not  yet  abandon  hope.    I 
said,  *Your  honor,  I  am  newly  arrived  in  this  Territory,  and  have 
not  had  time  nor  opportunity  to  acquaint  myself  with  the  laws  here 
in  force,  nor  with  the  organization  of  your  courts,  but  I  suppose 
there  is  some  way  in  which  I  can  have  the  Judgment  of  your  honor  in 
this  court  reviewed  by  a  higher  tribunal.'    *Oh,  certainly,'  he 
answered,  *there  is  a  Supreme  Court  of  the  Territory  composed  of 
Judge  Beaubien  from  the  north,  J^udge  Otero  from  the  south,  and 
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myself  from  the  oeotral  parts  of  the  Territory.    I  am  at  present  the 
chief  Justice.    It  is  your  rlRht  to  appeal  to  that  coart,  but  whether 
there  shall  be  delay  lo  carrying  out  the  Judgment  of  this  court  is 
within  my  discretion.     That  court  will  meet  in  Santa  Fe  on  the  first 
Monday  of  next  December^-^this  man  will  be  hung  on  the  third 
Friday  of  this  present  month  of  July.'    Then  I  said,  *Your  honor, 
under  such  circumstances  an  appeal  seems  hardly  a  practical 
remedy.'    'The  court  is  with  you  in  that,'  said  he.     '1  think,'  said  I, 
*that  any  preparation  I  might  make  for  such  an  appeal  would  be 
labor  in  vain  on  my  part.'    *The  court  is  still  with  you,'  the  Judge 
courteously  replied. 

**I  have  never  read  in  any  history*  sacred  or  profane,  of  any 
prophecy  that  met  with  such  exact  and  literal  fulfillment  as  did  that 
prophecy  of  that  Judge  that  that  Texan  would  be  hung  on  the  third 
Friday  of  that  month  of  July." 


OS  OS 

Another  Veieimn  Gone* 


1 UDGE  LOOMIS,  of  Parkersburg,  whose  death  occurred 
■^     since  our  last  issue,  was  one  of  the  best  known  members 

of  the  bar  of  the  State,  and  a  highly  respected  and 
beloved  citizen  of  the  community  in  which  he  lived. 

His  death  depletes  still  further  the  ranks  of  the  few 
remaining  veterans  of  the  bar  who  were  the  pioneers  in  the 
profession  of  West  Virginia.    They  were  a  class  of  men  who 
had  a  high  ideal  of  the  dignity  and  nobility  of  the  legal 
profession ;  were  well  equipped  for  its  practice ;  and  were 
possessed  of  more  than  average  ability. 

Times  have  changed  since  they  came  on  the  scene ;  ideals 
have  changed ;  and  it  is  a  source  of  regret,  and  a  real  loss  to 
the  bar,  when  one  of  these  old  veterans  passes  away.    Judge 
Loomis  had  reached  a  ripe  old  age,  and  his  death  was  not 
unexpected.    The  Bar  Association  will  fittingly  honor  his 
memory. 
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Jnstloe  Yerrnnm  Jnstioe. 


^T  VERY  norel  qnestion  has  arisen  before  Judge  Hugos  of 
▼^     the  Criminal  Court  of  Ohio  county. 

The  facts,  in  brief,  are  these :    A.  assaulted  B.  and 
Toluntarily  went  before  a  Justice,  confessed  to  the 
misdemeanor,  and  was  fined  by  the  Justice  |6  and  costs,  which 
he  paid. 

But  B.  afterward  went  before  another  Justice,  swore  out  a 
warrant  for  A.,  upon  which  he  was  arrested  and  brought  before 
the  second  Justice  for  trial.    He  pleaded  his  conriction  for  the 
offense  charged  in  the  warrant,  but  the  second  Justice 
ignored  the  plea  and  fined  him  a  second  time;  whereupon  A. 
appealed  to  the  Criminal  Court. 

Judge  Hugus  sustained  the  judgment  of  the  second  Justice 
on  the  ground  that  the  first  Justice  had  no  jurisdiction  to  try 
A.  upon  his  voluntary  appearance,  nor  until  a  warrant  had 
been  sworn  out  charging  him  with  the  assault,  and  A.  had  been 
arrested  and  tried  under  the  warrant,  unless  the  assault  had 
been  committed  in  his  presence  or  that  of  an  officer. 

That  is  to  say,  if  A.  had  not  voluntarily  appeared,  and  the 
assault  had  not  been  seen  by  the  Justice  or  a  Constable,  and 
nobody  had  reported  it  or  complained  of  it,  then  A.  did  not 
commit  any  offense  of  which  a  Justice  had  jurisdiction, 
however  fully  the  breach  of  the  peace  might  otherwise  be 
established,  even  by  the  confession  of  the  defendant. 

It  is  unquestionably  true  that  A.  could  not  have  been 
involuntarily  brought  before  the  Justice  to  answer  for  such  an 
offense  except  upon  a  warrant,  or  unless  it  was  committed  in 
the  presence  of  an  officer. 

But  what  is  the  purpose  of  a  warrant  except  to  compel 
legally  the  appearance  of  the  accused?    If  he  waives  his  right 
to  the  forms  of  law  and  voluntarily  appears  and  the  offense  is 
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judicially  established  to  the  satisfaotion  of  the  Justioe,  what  is 
lacking  to  make  the  judgment  of  the  Justice  ralid?    Or  who 
is  to  complain  of  the  judgment  if  the  defendant  does  not?    It 
is  true  that  the  Justice  is  bound  to  investigate  the  facts  under 
such  a  proceeding  as  fully  as  under  a  warrant  and  give  the 
injured  party  a  right  to  be  heard,  but  what  figure  would  a 
warrant  cut  when  the  defendant  was  being  thus  tried,  even  if 
one  had  been  issued?    If  the  defendant  is  there  the  warrant  or 
absence  of  a  warrant  does  not  enter  into  the  question  of  guilt 
or  innocence. 

Moreover,  what  jurisdiction  had  the  second  Justice  over  the 
offense  that  the  first  Justice  did  not  have?    Did  the  second 
Justice  sit  as  a  court  of  appeals  on  the  judgment  of  the  first 
Justice?    If  the  finding  of  the  first  Justice  was  duly  certified 
to  the  second  Justice  and  the  identity  of  the  charge  was  not 
questioned,  why  was  not  a  plea  of  former  conviction  a  bar  to 
the  proceeding  under  the  second  Justice  from  which  the 
appeal  was  taken? 

We  do  not  mean  to  imply  that  a  Justice  can  connive  with  an 
offender  to  shield  him  from  the  full  penalty  of  the  law  or 
prevent  an  injured  party  from  having  a  hearing;  but  we  are 
not  satisfied  that  the  absence  of  a  warrant  and  arrest — that  is 
to  say,  a  compulsory  appearance  of  the  defendant — ^in  a 
criminal  proceeding,  is  alone  a  cause  for  depriving  a  Justice  of 
jurisdiction  when  the  defendant  is  there,  and  not  complaining 
of  being  there,  but  confessing  his  guilt. 

We  have  not  given  the  question  any  careful  consideration, 
but  would  like  to  have  the  opinions  of  any  who  are  disposed 
to  discuss  it. 

«is  ^ 

A  Dutchman  on  a  witness  stand  was  asked  what  ear-marks  the 
pig  had  that  was  in  dispute. 

"Vel,  dot  pig  he  have  no  ear-marks,  occept  a  very  short  tail," 
was  the  reply. 
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A  Solomon  of  the  Tnrkoy  Roost. 


By  Henry  Bums  Geer,  Green  Bag. 

T  T  was  a  great  day  at  Barney's  Point — the  day  that  Bube  Wilklns 
I      brought  suit  before  Squire  Pattoo  to  replevin  a  hen  turlcey  and 
her  brood  of  half-grown  turfes. 

Wilkins  lived  Just  across  the  road  from  Joshua  Nelson,  and  he 
charged  that  the  latter  had  alienated  the  birds  from  his  kindly  care 
and  supervision,  and  had  caused  them  to  take  up  with  his  own  fowls, 
to  his  (Wilkins)  displeasure  and  financial  loss;  and  further,  that 
when  he  had  remonstrated  with  his  neighbor  in  a  neighborly  way,  the 
latter  had  turned  unto  him  a  deaf  ear,  and  had  refused  to  deliver  the 
turkeys  over  to  him,  their  rightful  owner.    Therefore,  he  prayed  the 
court  for  a  replevin  warrant,  and  an  officer  to  execute  it,  that  he 
might  lawfully  recover  possession  of  his  property. 

The  neighboring  farmers  were  there  for  miles  around,  and  the 
plow-shares  rested  quietly  that  day.    The  opposing  counsel  argued 
the  case  very  learnedly,  and  the  witnesses  were  most  painstaking  and 
explicit  in  their  evidence.    It  was  evident,  long  before  the  case  was 
half  over,  that  it  would  be  a  hard  question  for  the  Squire  to  decide. 
And,  besides  the  legal  aspect  of  the  case,  there  was  the  political  side 
too.    How  could  Squire  Patton  afford  to  render  a  decision  against 
either  side,  when  the  election  was  only  about  a  month  off,  and  both 
sides  about  equally  strong  in  votes? 

The  evidence  was  all  in  finally,  and  the  question  up  to  the  court 
for  a  decision.    The  Squire  wore  a  self-satisfied  look,  as  if  he  had 
reached  a  happy  solution  of  the  matter,  that  would  be  satisfactory  to 
all  concerned,  as  he  arose  and  rapped  for  order.    In  a  minute  all  was 
quiet, — men  craning  their  necks  eagerly  forward  to  catch  every  word 
of  the  expected  decision  : 

**The  officers  will  now  bring  the  turkeys  into  court,"  the  Squire 
said  gravely,  and  then  he  sat  down,  and  leaned  back  in  his  seat,  with 
his  eyes  closed. 

A  buzz  of  surprise  ran  around  the  room  at  this  request,  but  it  was 
quickly  complied  with,  as  the  fowls  had  been  cooped, — awaiting  the 
decision  6t  the  matter. 
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Theo  the  Squire  rose  quickly,  and  addressings  constable,  said: 
'^Release  the  turlceys  in  the  road;"  aod  then  turoipg  to  the 
cootestaots  and  witnesses,  he  continued: 

**The  court  reserves  its  decision  until  the  turkeys,  Just  released,  go 
to  roost,  and,  In  the  meantime,  ail  the  gentlemen  present  are  invited 
to  join  the  court,  that  we  may  observe  the  birds  select  their 
roosting  piece." 

This  announcement  made  the  plaintiff  and  his  friends  smile.    They 
construed  It  as  a  verdict  in  their  favor;  while  the  defendant  looked 
uneasy. 

But  all  turned  out  to  watch  the  manosuvers  of  the  birds.    They 
fed  leisurely  along  down  the  road,  and  as  it  was  getting  late  in  the 
evening,  they  made  upward  glances  with  heads  one-sided  at  every 
overhanging  object  they  passed.     Finally,  they  left  the  grass  and 
took  up  a  line  of  march  straight  down  the  road  in  the  direction  of 
Rube  Wilkins*  home, — the  honorable  court,  and  all  interested,  to  the 
number  of  forty  or  fifty  men,  following  gravely  along  at  a  safe 
distance  behind,  that  they  might  not  frighten  the  fowls. 

On  down  the  road  they  went,  straight  to  Wilkins'  back-lot  bars, 
where  they  turned,  went  sin^de  file  over  to  the  horse- trough,  drank 
with  solemnity,  then  filed  about  to  the  barn  shed,  where  the  mother 
turkey  said  a  few  words  to  her  young, — ^looking  first  with  one  eye, 
then  with  the  other,  up  to  some  poles  stretched  across,  where  there 
used  to  be  some  hay,  then  deliberately  flew  up  there  and  settled 
down  for  the  night — followed  by  every  blamed  young  turkey  in  her 
brood! 

Squire  Patton  sprang  up  on  a  stump  where  he  was  in  full  view  of 
both  audiences, — the  turkeys  and  the  litigants  with  their  friends, — 
and,  clapping  his  hands  for  order,  said: 

<*You  gentlemen  are  all  aware  that  'chickens  will  come  home  to 
roost.'    It  is  the  belief  of  this  court  that  turkeys  will  also  come 
home  to  roost,  and,  therefore,  the  court  decides  this  case  in  favor  of 
the  plaintiff."  • 

A  shout  of  approval  mingled  with  exclamations  of  admiration 
greeted  this  decision. 

The  next  day  the  Squire's  opponent  withdrew  from  the  race. 
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The  CkmfMerate  Hones  and  the  Orope. 


ONE  of  the  moet  viyid  traditions  of  the  Civil  War  is  that  when 
Lee  sorrendered  to  Grant  at  Appomattox  the  latter  said: 
^Let  the  men  keep  their  horses;  they  will  need  them  for  the 
spring  ploughing.'*    Grant,  in  his  own  memoirs,  writes  that  afte 
Lee  had  accepted  his  terms,  he.  Grant,  amended  them  hy  saying 
that  as  it  was  ''doabtfol  whether  they  would  be  able  to  pat  in  a 
crop  without  the  aid  of  the  horses  that  they  were  then  riding,'* 
he  would  ^let  every  man  in  the  Confederate  Army  who  claimed  to 
own  a  horse  or  mule  take  the  animal  to  his  home."    Lee  remarked 
that  this  '"would  have  a  happy  effect"    In  the  Nicolay-Hay  life 
of  Lincoln,  the  suggestion  as  to  the  horses  and  the  crops  is 
attributed  to  Lee. 

Col.  Charles  Marshall,  who  was  aide  to  Lee  at  the  meeting 
between  the  two  Generals  at  the  McLean  residence,  died  recently 
at  the  age  of  72,  a  respected  citizen  of  Baltimore.    He  had  been 
graduated  from  the  University  of  Virginia  in  1850  to  become 
professor  of  mathematics  in  the  Indiana  University  and  then  a 
lawyer  in  Baltimore  again  in  1853.     He  served  throughout  the 
war  as  a  member  of  Gren.  Lee's  stafll    In  a  lecture  on  the 
Appomattox  episode.  Col.  Marshall  described  Lee  as  asking  Grant 
to  put  his  terms  in  writing.    We  quote  from  the  Baltimore 
American* 9  version  of  it: 

''When  Gen.  Grant  had  written  his  letter  in  pencil  he  took  it  to 
Gren  Lee,  who  remained  seated.    Gen  Lee  read  the  letter  and 
called  Gren.  Grant's  attention  to  the  fact  that  he  required  the 
surrender  of  the  cavalry  as  if  they  were  public  horses.    He  told 
Gren.  Grant  that  Confederate  cavalrymen  owned  their  horses,  and 
they  would  need  them  for  planting  a  spring  crop.    Gen.  Grant 
at  once  accepted  the  suggestion. 

Evidently  Grant  regarded  the  idea  as  original  with  himself,  and 
Col.  Marshall  regarded  it  as  original  with  Lee.    The  probability 
is  that  each  man  had  it  in  his  mind  independently  of  the  other, 
and,  it  having  been  finally  adopted,  each  looked  upon  himself  as 
the  author. — Ex. 
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The  Rmwoim  Why% 


THERE  ought  to  be  no  special  reasons  why  a  woman  should 
not  be  allowed  to  practice  law  if  she  wants  to,  but  there 
ought  to  be  reasons  why  she  should  want  to. 

We  know  of  none  in  either  case.  The  one  profession  for 
which  she  is  not  adapted  by  nature  is  the  law.  The  whole 
matter  is  cogently  presented  in  this : 

"There  is  no  other  profession  like  the  practice  of  the  law. 
It  is  a  continual  contest.    The  assertions  from  the  minister  in 
the  pulpit  are  usually  unquestioned  and  unanswered.    His 
critics  speak  only  in  his  absence.     His  hearers  have  assembled 
because  they  are  in  sympathy  with  his  views,  and  expect  to 
agree  with  what  he  may  say.    So  with  the  work  of  the 
physician.    His  errors  may  neither  be  all  buried  nor  forgotten, 
but  he  can  rely  upon  the  assurance  that  no  one  else  will  be 
employed  to  continually  hunt  for  and  expose  them  to  public 
inspection.    The  teacher  stands  in  advance  of  his  pupils, 
teaching  them  things  they  have  not  yet  learned.   If,  perchance, 
some  leader  of  the  class  points  out  an  erroneous  statement,  it 
may  at  once  be  corrected,  with  little  embarrassment.    But  the 
propositions  of  a  lawyer  in  court  are  made  in  the  presence  of  a 
shrewd  opponent,  whose  business  it  is  to  see  the  vulnerable 
places,  point  out  the  errors  and  inconsistencies  and  openly 
criticise  the  position  assumed.    His  address  to  the  jury  is  to  be 
publicly  answered  and  his  conclusions  refuted.    He  must  be 
an  Antagonist  because  his  client  is.    This  is  the  life  of  the 
lawyer  in  court.    It  cannot  be  otherwise  to  win  success.    The 
nervous  strain  borne  by  the  lawyer  in  a  long,  closely  and 
often  bitterly  contested  case  demands  not  only  mental  but 
physical  vigor  which  few  men  possess.    At  the  end  of  such  a 
contest,  where,  if  not  the  life  or  liberty  of  one's  client,  his 
property,  at  least,  is  lost,  the  attorney  must  be  strong  indeed 
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who  CBDy  unperturbed,  prooeed  with  the  demands  made  upon 
him  by  other  preaeing  business.    Are  women  so  constituted 
that  they  can  successfully  live  such  a  life?    Is  such  a  life 
desirable  for  a  woman,  where  this  strife  and  mental  contest 
must  be  principally  with  men,  even  though  she  be  strong, 
learned  and  experienced?    Cannot  a  woman  with  such  qualities 
utilize  her  life  to  better  advantage  elsewhere?    Is  there  any 
crying  need  or  pressing  demand  for  women  to  practice  in  our 
courts?    What  great  reforms,  what  betterment  to  society, 
would  result  from  their  assuming  such  onerous  work?" 

The  Scimeter,  of  Memphis,  tells  of  a  young  criminal  lawi'er  of 
that  city  who  on  the  occasion  of  his  becoming  of  age  began  the 
celebration  of  his  birthday  in  a  way  that  caused  his  household  a 
great  deal  of  consternation 

On  the  eve  of  the  fete,  shortly  after  midnight,  the  young  man's 
family  were  suddenly  startled  from  their  slumbers  by  a  Toud 
voice  in  the  house  calling,  *^here*s  a  man  in  the  house!    There's 
a  man  in  the  house  T' 

The  valiant  paterfamilias  rushed  from  his  room,  bearing  in  his 
hands  a  heavy  billet  of  firewood,  to  learn  the  cause  of  the 
disturbance  and  to  capture  the  intruder.    His  son  was  standing 
in  the  hall,  shooting  at  the  top  of  his  voice. 

^^Where's  the  man?"  exclaimed  the  old  gentleman. 

"Here,  sir;  heref'  proudly  replied  the  young  man.    This  is  ha 
At  last  Fm  twent^'-one.^ 

A  lawyer,  while  bathing,  was  attacked  by  a  shark.    He 
managed  to  beat  off  his  assailant  and  struggled  back  to  shore. 
Once  in  safety  on  the  beach  he  shook  his  fist  at  the  retiring  and 
disappointed  shark,  and  gasped  out:  ''You  brute f    That's  the 
most  abominable  breach  of  professional  etiquette  I  have  ever 
known. — Hx, 
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The  Work  of  the  AsSaislii* 


FROM  1789  to  1902,  there  have  been  four  attempts  to  assasslaate 
the  Presidents  of  the  United  States,  as  compared  with  ten 
attempts  to  assassinate  the  rulers  of  fingland  (exclusive  of 
four  minor  assaults);  seventeen  attempts  to  assassinate  the  rulers  of 
France;  ten  attempts  to  assassinate  the  rulers  of  Russia »    And  since 
1850,  five  attempts  to  assassinate  the  rulers  of  Germany  (Prussia); 
Biz  attempts  to  assassinate  the  rulers  of  Spain  $  four  attempts  to 
assassinate  the  rulers  of  Italy;  and  three  attempts  to  assassinate  the 
rulers  of  Austria.    The  list  is  without  doubt  incomplete.     Moreover 
it  does  not  include  many  plots  and  conspiracies  which  were 
discovered  before  consummation.    The  comparatively  large  number 
of  recorded  attempts  in  England  and  France  may  be  due  to  the  effort 
to  suppress  the  publication  of  such  events  in  some  countries. 

This  comparison  discloses  this  astounding  result :    Of  the  four 
attempts  upon  the  lives  of  the  Presidents,  three  have  been 
successful,  or  75  per  cent.;  of  the  ten  attempts  upon  the  lives  of 
Boglish  rulers,  none  have  been  successful;  of  the  seventeen  attempts 
upon  the  lives  of  the  rulers  of  France,  only  one  has  been  successful, 
or  about  6  per  cent.;  of  the  ten  attempts  upon  the  rulers  of  Russia 
but  two  have  been  successful,  or  20  per  cent.;  and  since  1850,  of  the 
five  attempts  upon  the  rulers  of  Germany  (Prussia),  none  has  been 
successful;  of  the  four  attempts  upon  the  rulers  of  Italy,  only  one  has 
been  successful;  and  of  the  three  attempts  upon  the  rulers  of 
Austria,  but  one  has  been  successful. 

Limiting  this  comparison  to  the  attempts  since  1800,  we  find  three 
attempts  upon  the  lives  of  the  Presidents,  as  compared  with  two 
attempts  upon  the  lives  of  the  rulers  of  Dngland;  five  attempts  upon 
the  lives  of  the  rulers  of  France;  eight  attempts  upon  the  lives  of 
the  rulers  of  Russia;  three  attempts  upon  'the  lives  of  the  rulers  of 
Germany;  four  attempts  upon  the  lives  of  the  rulers  of  Spain;  three 
attemptis  upon  the  lives  of  the  rulers  of  Italy;  and  two  attempts  upon 
the  lives  of  the  rulers  of  Austria.    The  comparatively  small  number 
of  attempts  in  England  during  these  years  may  be  in  part  due  to  the 
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almost  absolute  seclosloQ  of  Qaeen  Ylctoria- after  the  death  of 
I^rince  Albert. 

Tbis  compartson  glfos  the  following  result:    Since  1860,  all  of  tbe 
attempts  upon  the  lives  of  the  Bresldents  of  tbe  United  States  were 
sttccessfuH  the  two  attempcs  upon  tbe  lives  of  Kngllsh  rnlers  were 
anoucce^sfoU  of  tbe  five  attempts  upon  tbe  rulers  of  France,  only  one 
was  succes^ul^  of  tbe  three  attempts  upon  tbe  rulers  of  Gkrnmny, 
aone  were  successful^  of  tbe  eight  attempts  upon  the  rulers  of 
Russia,  only  one  was  successful;  of  tbe  three  attempts  upon  the 
rulers  of  Italy,  only  one  wan  soooessful'f  of  tbe  four  attempts  upon 
the  rulers  of  Spain,  tione  was  successful}  and  of  the  two  attempta 
upon  tbe  rulers  of  Austria,  but  one  was  successfuU 

The  Fvanoblae  ia  VIrirliiia. 

THB  Virginia  Constitutional  ConyentH)n,  which  began  its  work 
nearly  a  year  ago,  completed  it  early  In  April,  and  adjourned  ta 
convene  again  on  May  22,  for  tbe  purpose  either  of  proclaiming 
the  new  organic  law  or  else  of  submitting  it  to  popular  vote.    Its 
chief  problem  was  solved  on  Ajh-II  4  by  its  adoption  of  an  article 
dealing  with  tbe  suffrage  question.    Tbe  Virginia  plan  adopts  a 
principle  that  several  other  States  have  put  into  force,  known  as  tbe 
''understanding  clause,"  as  a  temporary  expedient  for  a  short 
period, '-'that  is  to  say,  until  January  1,  1904,  local  registrars  may 
put  on  a  permanent  roll  of  voters  ail  applicants  otherwise  qualified 
who  are  able  either  to  read  or  to  give  a  ''reasonable"  explanation  of 
any  section  of  tbe  new  constitution  when  read  to  them)  this  in 
addition  to  taxpayers  and  to  old  soldiers  or  their  sons.    That  tbe 
general  purpose  of  this  clause  is  to  give  an  opportunity  for 
enrollment  to  white  voters,  while  excluding  illiterate  negroes,  is  not 
denied  by  any  one.    Tet  it  does  not  follow,  as  many  people  assert, 
that  there  is  anything  radically  unfair  in  this  plan.    (Generally 
speaking,  the  illiterate  white  man  possesses  greater  political  capacity 
than  the  illiterate  negro.    The  important  part  of  a  measure  of  this 
kind  is  not  tbe  temporary  but  tbe  permanent  method  that  it 
introduces.    Tbe  permanent  plan  in  Virginia  is  to  be  a  yearly  poll 
tax  of  $1.50,  besides  which  each  applicant  for  registration  must  be 


Digitized  by  VjOOQIC 


THB  BAR.  987 


able  to  write  bis  ap^icatloD  clearly  and  wltbout  aaslstaooe  lo  tbe 
preneDce  of  tbe  registrar.    Quite  regardless  of  any  favoritism  tbat 
may  be  sbowa  to  tbc^  wbite  voters,  tbe  Soatbern  franohlse  laws 
render  ao  eicellent  senrioe  ^  tbe  otgrQ  raoe  wben  tbey  require  from 
tbe  negro  voters  aitber  edacatlooal  or  pcoj^ny  qualifloation,  or  botb* 
Tbe  ballot  is  of  no  valae  wbatever  to  tbe  segro  wbo  is  not  fit  to 
exercise  It.    Tbe  existence  of  reasonable  qualifications  as  to  literacy 
and  property  fumisb  exoelleiit  inoeatives  to  progress,  vi^luable  on  all 
accounts  and  barmfal  on  none.    Tbe  best  and  wisest  friends  of  tbe 
negro  raoe  are  not  worrying  tbemselves  at  all  about  new  Soutbera 
francbise  laws.    No  Soutbem  State  bas  made  provisions  wblcb 
exclude  tbe  negro  of  intelligence  and  property.    Tbe  Virginia 
constitution  provides  for  an  improved  educational  system  and 
advanced  metbods  of  control  over  railroads  and  otber  corporations. 
—4ifwrkm  MotUtUif  Ssvitm  pf  EeoimoB  far  Mag. 


All  Men  Createa  Bqaal. 


^T^HE  dedaration  tbat  <<all  men  are  created  equal,  and  tbey  are 
I      endowed  by  tbeir  creator  wltb  certain  Inalienable  rigbts;  tbat 
among  tbese  are  life,  liberty  and  tbe  pursuit  of  bappiness," 
has  been  a  constant  subject  of  disputation.    It  was  a  sentiment  not 
new  wben  inserted  in  (be  Declaration  of  Independence.    A  century 
and  a  balf  before  GroUus,  In  bis  introduction  toDutcb  Jurisprudence, 
bad  said  **tbrougb  birtb  all  men  are  equal."    Montesquieu  in  bis 
Spirit  of  Laws,  said:    **In  republican  governments,  men  are  all 
equal?  equal  tbey  are  also  in  despotic  governments;  in  tbe  former 
because  tbey  are  eveiytblng;  in  tbe  latter  because  tbey  are  notblng.'* 

Wben  literally  construed  tbe  clause  tbat  ^'all  men  are  created 
equal,"  Is  in  no  sense  true*    I  know  no  place  wbere  tbe  inequalities 
of  birtb  are  so  strongly  contrasted  as  in  Tucleer  on  tbe  Constitution, 
wbere  be  says,  **Baces  of  men  diflfor  widely.    Men  of  tbe  same  rt^ce 
are  unequal.    In  pbyslque,  we  bave  giants  and  dwarfB-««tbletes  and 
crlpplea-^^  Hercules  and  a  buncbback;  in  mind,  we  bave  a  Napoleon 
and  a  Loula>rra  Newton  and  an  idiot;  in  morals,  a  Wasbington  and 
an  Amoldv^  I^iFayette  and  a  Marat.    In  music,  we  find  a  genius 
for  barmony»  and  anptber  wbo  cannot  distlnguisb  one  air  from 
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another;  and  so  in  poetry,  art,  science,  philosophy  and 
statesmanship." 

If  we  say  they  are  created  equal  before  the  law,  it  is  true  of  the 
American  citizen,  but  it  was  not  recognized  as  true  at  that  time  of 
the  colored  race  held  in  slavery.    If  we  say  it  referred  to  equality  of 
rights  or  to  cirll  and  political  equality,  it  was  true,  but  it  was  not 
applied  to  ali  men,  for  most  of  all  the  colonies  had  a  class  of  people 
who  were  not  recognized  as  having  any  civil  or  political  rights. 

Conway,  in  bis  introduction  to  the  writings  of  Thomas  Faine,  says 
that  at  that  time  slavery  existed  in  all  the  American  colonies,  and 
that  in  Pennsylvania  there  were  not  less  than  6,000  slaves.    In 
March,  1780,  four  years  after  the  Declaration  of  Independence, 
Pennsylvania  passed  an  act  abolishing  slavery,  the  first  legislative 
measure  of  Negro  emancipation  in  Christendom. 

If  we  speak  of  equality  of  rights,  as  Adams  understood  it  to  be 
under  the  English  Constitution,  it  was  true. 

But  Congress  understood  that  England  did  not  extend  the  rule 
beyond  her  own  people,  as  we  may  see  by  a  paragraph  in  the  draft  of 
the  Declaration  of  Independence  as  originally  presented  by  the 
committee  to  Congress,  which  reads : 

**He  has  incited  treasonable  insurrections  of  our  fellow-citizens 
with  the  allurements  of  forfeiture  and  confiscation  of  our  property. 
He  has  waged  cruel  war  against  human  nature  itself,  violating  its 
most  sacred  rights  of  life  and  liberty  in  the  persons  of  a  distant 
people  who  never  ofiPended  him,  captivating  and  carrying  them  Into 
slavery  in  another  hemisphere,  or  to  incur  miserable  death  in  their 
transportation  thither.    This  piratical  warfare,  the  opprobrium  of 
infidel  powers,  is  the  warfare  of  the  Christian  King  of  Great  Britain. 
Determined  to  keep  open  a  market  where  men  should  be  bought  and 
sold,  he  has  prostituted  his  negative  for  suppressing  every  legislative 
attempt  to  prohibit  or  restrain  this  execrable  commerce.    And  that 
this  assemblage  of  horrors  might  want  no  fact  of  distinguished  die, 
he  is  now  exciting  those  very  people  to  rise  in  arms  among  us,  and  to 
purchase  that  liberty  of  which  he  had  deprived  them,  by  murdering 
the  people  on  whom  he  also  obtruded  them;  thus  paying  off  former 
crimes  committed  against  the  liberties  of  one  people,  with  crimes 
which  he  urges  them  to  commit  against  the  lives  of  another." 

It  will  be  observed  that  Jefferson  did  not  contemplate  the  abolition 
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of  slavery,  for  the  {Miraffraph  only  deoouoced  the  seizure  of  negroes 
to  Africa,  and  transportiog  them  to  America  to  be  sold  into  bondage, 
and  left  the  domestic  institution  of  slavery  to  continue  as  before. 

But  it  is  quite  evident  Congress  did  not  mean  to  declare  that  the 
slave  race  were  created  equal  with  themselves,  for  it  struclc  out  of 
the  Declaration  the  entire  paragraph  above  quoted,  and  inserted  in 
lieu  thereof  the  single  clause,  has  *Mncited  domestic  insurrecUoa 
among  us." 

A  Remarkable  ftoffion  of  the  Soath. 


TT\B.  ALFBSD  HOLT  STONS,  of  Greenville,  in  Mississippi,  in 
4  ^    a  very  able  paper  on  **The  Negro  In  the  Tazoo — Mississippi 
Delta,"  read  before  the  American  Bconomic  Association  at 
Its  last  meeting  at  Washington,  gives  information  and  makes  points 
of  strilcing  novelty  and  suggestiveness. 

This  region,  the  ''blackest  of  the  South's  'black  belts,^ "  has  been 
Mr.  Stone's  home  for  a  lifetime,  and  he  writes  of  it  with  an 
authority  which  commands  the  more  respect  because  of  the  Judicial 
temperance  of  his  paper. 

The  so-called  Tazoo-Mississippi  delta  lies  in  the  State  of  Mississippi 
between  the  32d  and  35th  parallels  of  north  latitude  and  the  two 
rivers  from  which  it  takes  its  name,  a  region  of  about  one  hundred 
and  fifty  miles  in  length  and  about  fifty  miles  in  its  greatest  width. 
It  has  been  described  as  **the  cream  Jug  of  the  continent/'     "Nature 
knows  not  how  to  compound  a  richer  soil."    Its  area  is  about  three 
and  one-quarter  million  acres,  and  its  population  about  two  hundred 
thousand,  of  whom  there  are  more  than  seven  times  as  many  blacks 
as  whites.    In  one  of  the  nine  Mississippi  counties  wholly  within 
this  region,  Issaquena,  the  number  of  blacks  proportionately  to  the 
whites  is  the  greatest  anywhere  in  the  United  States,  or  15.5  to  1. 
Less  than  4  per  cent,  of  whites  of  the  State  are  in  this  delta,  while 
nearly  19  per  cent,  of  the  negroes  are  here  gathered. 

In  this  '^blackest  of  the  South's  *black  belts,' "  however,  Mr.  Stone 
tells  us,  ''we  hear  nothing  about  an  ignorant  mass  of  negroes 
dragging  down  the  white  man;  we  hear  of  no  black  Incubus;  we  have 
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few  midnight  assasalnatioQa  and  fewer  lyochiDgs."    The  violation 
of  a  white  woman  by  a  negro  is  '<an  unknown  crime;"  >ct  *<nowhere 
else  is  the  line  marking  the  social  separation  of  the  two  races  more 
rigidly  drawn."    **We  have  bat  one  negro  problem — though  that 
constantly  confronts  us — how  to  securq  more  negroes." 

Now  to  what  is  this  happy  social  condition  due?    Mr.  Stone 
ascribes  it  to  the  absence  in  that  region  of  a  **white  laboring  class 
which  comes  in  contact  with  the  same  negro  class."    **The  capital, 
the  devising  brain,  the  directing  will,  constitute  the  white  man's 
part,  the  work  Itself  Is  the  negro's."    The  plantations,  owned  and 
controlled  by  white  men,  are  large,  or  from  five  hundred  to  several 
thousand  acres,  and  most  of  them  are  growing  larger:     **Here  the 
era  of  the  small  farm  has  not  set  in."    When  there  are  changes  of 
ownership  the  property  is  bought  entire.     White  artisans  and  white 
men  who  do  any  work  with  their  bands  are  very  few. 

Now,  the  old  maxim  that  familiarity  breeds  contempt  is  especially 
applicable  to  the  negro  in  his  relations  with  the  whites,  Mr.  Stone 
contends.     *<Their  ingrained  admiration  for  wealth  and  station, 
strong  as  it  is,^'  he  says  in  explanation,  '4s  qo  more  controlling  a 
mental  habit  than  is  their  laclc  of  respect  for  the  opposite 
conditions."    Work,  in  the  estimation  of  the  negro,  is  reserved  to 
his  race  as  its  natural  portion;  he  despises  the  white  nian  who 
engages  in  it.    Bespect  for  the  white  r^ce  because  it  is  white, 
engendered  by  slavery,  is  weakened,  if  not  destroyed,  when  black 
and  white  If^bor  $ide  by  side. 

In  the  delta  the  relation  which  prevailed  under  slavery  has 
changed  only  so  far  that  '*out  of  it  has  been  evolved  that  of  patron 
and  retainer."    The  white  man  is  still  dominant  and  masterful,  the 
employer  never  the  worker.    Accordingly,  even  on  plantations  where 
the  negroes  are  one  hundred  to  one  white  man,  *'the  tiiought  of  the 
possibility  of  rape  never  comes."    No  white  man  or  woman  is  in  fear 
of  violence  at  the  hands  of  negroes.    In  all  this  region,  Mr.  Stone 
says,  there  Is  not  a  single  plantation  where  negroes  or  white  men 
attempting  violence  would  not  be  fought  by  some  of  the  negro 
retainers.    And  this  Is  because  here  there  is  no  *<ooBtaet  on  a 
common  Industrial  plane." 

This  is  a  very  striking  point,  and  it  deserves  grave  aoostderatloD. 
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OeOil  Rhodes  the  Maii% 


CECIL  RHODES  in  personal  appearance  gave  the 
impression  that  he  was  taller  than,  in  fact,  he  was. 
There  was  a  certain  leonine  majesty  about  him  which  bespoke 
a  man  born  to  command.    In  his  dress  he  was  nnconventional 
to  an  extreme.    No  one  cared  less  for  pomp.    The  King  of  the 
Diamond  Mines,  he  never  deigned  to  bedeck  himself  with  a 
brilliant.    His  hair,  which  became  gray  after  the  raid,  was  as 
often  toaselled  as  smooth.    He  was  always  smoothly  shaven. 
He  had  a  somewhat  rubieand  visage,  a  steely  blne^gray  eye,  the 
Jaw  of  William  the  Conqueror^  and  the  lm)W  of  a  poet    No 
one  was  more  given  to  meditation  than  he.    For  love  of  nature 
and  constant  communion  with  stars  and  sky  and  flowers  and 
trees,  he  might  have  been  the  twin  brother  of  Wordsworth* 
Even  in  death  he  decreed  that  he  should  be  buried  in  the 
midst  of  mountains  commanding  scenery  so  sublime  that  he 
named  it  "the  view  of  the  world.''    Mr.  Herbert  Baker,  who 
knew  him  ^11,  says :  "The  ennobling  influence  of  natural 
scenery  was  present  in  his  mind  in  connection  with  every  site 
he  chose  and  every  building  he  contemplated.'^ 

oe  ^ 

After  heariog  evidence  in  aa  assault  case  betweeo  man  and  wife,  in 
which  the  wife  had  had  a  deal  of  provocation,  the  magistrate 
turning  to  the  husband,  remarked:     **My  good  man,  I  really  cannot 
do  anything  in  this  case." 

<^But  she  has  cut  a  piece  of  my  ear  off,  sir.*' 

*(Well,"  said  the  magistrate,  **I  will  bind  her  over  to  keep  the 
peace." 

**You  can't,"  shouted  the  husband)  <'she!s  thrown  it  away." 

Magistrate  (to  prisoner):  **Have  you  any  visible  meatis  of  support?" 
Prisoner:  *«Yes,  sir,  your  honor."  (To  his  wife,  a  laundress):  ••Brid- 
get, stand  up,  so  that  the  coort  kin  see  yez."— T^JBtto. 
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We  have  it  on  the  authority  of  The  Lyre  that  the  following  iw 
a  '^trne  copy''  of  an  Irish  will :  ''In  the  name  of  Ood,  amen  1  I, 
Timothy  0elona  of  BarrydowDderrfy  in  the  county  of  Clare, 
farmer ;  being  sick  and  wake  in  my  lega,  bat  of  sound  head 
attd  waitn  heart ;  Gloty  be  to  Qod  f— 4o  make  the  ftrst  and  lasfc 
will,  the  Offlld  and  new  testament;  first,  I  give  my  soul  to  God 
when  it  pleases  him  to  take  it ;  sni^,  no  thanks  to  me,  for  I 
can't  help  it  then ;  and  my  body  buried  in  the  gitimid  at 
Barrydownderry  chapel,  where  all  my  kith  and  kin  hare  gone 
before  me,  an'  those  that  live  after,  belonging  to  me,  are  buried, 
pace  to  their  ariies,  and  may  the  sod  i^t  lightly  over  their 
head. 

^Bury  me  near  my  grandfather,  Felix  (^Flaherty,  betwixt 
and  between  him  and  my  father  and  mother,  who  lie  separate 
altogether,  at  the  other  side  of  the  chapel  yard.    I  lare  the 
bit  of  ground-^lO  acre»-*-rale  aid  Irish  acres,  to  me  eldest  son, 
Tim,  nfter  the  death  of  his  mother,  if  she  survires  him.    My 
daughter,  Mary,  and  her  husband,  Paddy  O'Ragan,  are  to  get 
the  white  pig#    Teddy,  my  second  boy,  that  was  killed  in  the 
war  of  Amerikay,  might  have  had  his  pick  of  the  poultry,  but 
as  he  is  gone  I'll  lare  them  to  his  wife,  who  died  a  wake  before 
him ;  I  bequeath  to  all  mankind  fresh  air  of  hearen,  all  the 
fishes  of  the  sea  they  can  take,  and  all  the  birds  of  the  air  they 
can  shoot ;  I  lave  to  them  the  sun,  moon  and  stars.    I  lave  to 
Peter  Rafferty  a  pint  of  ful-^teen  1  can't  flnieh,  and  may  Gk>d 
be  merciful  to  him  I" 

The  star  boarder,  who  was  reading  his  paper  at  breakfast, 
suddenly  gave  a  low  shriek  and  fell  to  the  floor.    Kind  hands 
lifted  him  to  a  couch,  and  somebody  went  for  a  doctor.    The 
more  curious  among  those  present  picked  up  the  paper,  and  saw 
what  had  shocked  him.    It  was  an  item  reading : 

"California  will  ship  60,000,000  pounds  of  prunes  to  the 
Eastern  market  this  year."— -J?a{ttmore  American. 


Digitized  by  VjOOQIC 


THE  BAR.  243 


WEST  VIRGINIA  COORT  OF  APPEALS. 

Decisions    Handed  Down  at   the    Last 


REPORTED  SPECIALLY  M  THE  READERS  OF  TBE  BAR. 


Appearing  Here  For  the  First  Time  in 

Print 


MaxwelU  vs  Ounoioghams. 

McWhorter,  J. 

From  Ritchie  Ooanty. 

Affirmed. 

Syllabas. 

1.  Wbeo  tbe  jaiy  io  ao  action  of  ejectment  has  been  ioBtructed 
diBtioctly  and  fall?  apon  tbe  doctrine  that  the  plaintiff  mast  recover 
on  the  strength  of  his  own  title  and  cannot  be  aided  by  the 
wealcness  of  the  title  of  his  adversary,  it  is  unnecessary  to  again 
give  sach  instruction  in  connection  with  an  instruction  asked  by 
plaintiff  expounding  the  law  as  to  what  is  necessary  to  be  shown  by  a 
defendant  who  relies  on  adverse  possession  of  land  under  color  or 
claim  of  title  to  defeat  the  legal  title  of  the  plaintiff. 

2.  One  claiming  title  as  against  the  legal  owner  is  bound  to  show 
his  color  or  claim  of  title,  and  that  it  covers  the  land  or  part  of  the 
laqd  in  controversy;  that  he  entered  under  said  color  or  claim  of  title 
upon  the  said  land  or  some  part  of  it;  that  his  entry  was  hostile  and 
adverse  to  the  party  having  the  legal  title,  and  was  actual,  visible, 
exclusive  and  unbroken  under  said  color  or  claim  of  title  for  ten 
years  before  the  commencement  of  the  action  against  him. 

3.  One  so  holding  adversely  under  clatm  of  title  for  ten  years  before 
the  commencement  of  the  action  will  be  limited  in  his  adverse 
holding  to  his  actual  enclosures,  if  under  color  of  title  the  adverse 
holding  will  extend  to  the  boundaries  contained  in  the  deed  or 
writing  constituting  his  color  of  title, 

4.  Or,  when  one  has  entered  and  held  under  another  before  his 
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poflseflsioD  cao  become  advene  there  most  be  an  ezprem  disclaimer  or 
Ite  equlraleot  and  the  assertion  of  an  adverse  tiUe  with  notice  to 
the  ownitr. 

6.    An  owner  of  sereral  tracts  of  land  lying  oontigaous  to  each 
other  should  hare  them  entered  and  charged  with  taxes  on  the  land 
book  as  a  whole  and  not  in  different  parcels, 

6.    If  the  defendant  in  an  action  of  ejectment  relies  upon  setting 
up  an  outstanding  title  for  the  purpose  of  defeating  the  action, 
whether  in  the  State  bj  forfeiture  or  otherwise,  must  affirmatively 
and  clearly  establish  such  title  as  an  actual  and  subsisting  and  better 
title  than  the  plaintilTs  title— such  title  as  would  enable  the  third 
party  himself  to  maintain  an  action  for  the  possession  of  the  lands  in 
controversy  against  both  the  plaintiff  and  defendant. 


Seller  vs  Union  Manufacturing  Go. 

McWhorter,  J. 

From  Tucicer  County. 

Reversed  and  remanded. 

Syllabus. 

1 .  Syl.  2  and  4,  Manion  vs  Fahy,  11  W.  Ya.,  482,  and  Syi.  1, 
Morris  vs  Peyton,  20  W.  Ya.,  201,  reaffirmed. 

2.  The  parties  to  a  suit  can  adjust  matters  and  their  rights 
between  themselves  and  have  a  decree  entered  by  consent  of  all 
parties  without  regard  to  the  state  of  the  pleadings  or  evidence  in 
the  cause,  and  the  court  at  a  subsequent  term  has  no  power  to  set 
aside,  alter  or  modify  it  without  the  consent  of  the  parties  except 
only  to  correct  a  clerical  error. 

3.  The  court  in  its  decrees  carrying  into  execution  a  consent 
decree  may  construe  the  same  when  necessary,  but  it  cannoc  set 
aside  such  consent  decree  and  enter  one  totally  different  therefrom 
under  the  guise  of  construing  4t. 

4.  The  stockholders  and  creditors  of  an  insolvent  corporation 
other  than  a  creditor  by  trust  lien  covering  all  the  real  estate  of  said 
corporation  procured  the  appointment  of  a  special  receiver  of  the 
property  of  said  corporation.    Held:  Ttu&t  the  said  trust  lien  will  be 
protected  against  indebtedness  created  by  said  special  receiver. 


Lenhart  vsZents and  others. 
McWhorter,  J. 
From  Preston  County* 
Affirmed . 
Syllabus. 
L  conveyed  to  Z  50  acres  of  land  and  reserved  his  vendors'  lien 
thereon  for  $850  of  the  purchase  money.    L  removed  to  the  State  of 
Missouri,  leaving  the  purchase  notes  with  C,  his  father-in-law,  to 
receive  the  money  as  the  notes  fell  due  to  be  sent  to  L.    Z,  without 
placing  his  deed  on  record,  executed  a  general  assignment  to  W, 
trustee,  on  all  his  property,  indnding  the  50  acres,  to  secure  his 
creditors,  naming  them  and  the  amounts  of  their  debts  respectively, 
but  not  mentioning  L  or  the  purcliase  money  due  him  on  the  land. 
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W,  the  tni8lee,  adverllaed  the  property  for  sale  under  the  trust  deed, 
ioclodlog  the/*legal  and  equitable  lotereat"  of  Z  io  said  60  acres 
described  Id  said  adrertiseaieDt  as  ^^nreyed  to  said  Zents  by  W.  L. 
Leohart  and  wife  by  deed  dated  May  20th,  1803,  retalnlog  a  lleo  for 
the  deferred  purchase  money  due  thereoo.^    The  50  acres  was 
purchased  at  the  sale  by  F,  O  belog  present  at  the  sale.    W  filed  his 
bill  iDToklng  the  assistance  of  the  court  to  distribute  the  proceeds  of 
the  trust  sale,  making  the  creditors  of  Z,  except  L,  parties  defendant. 
The  cause  was  referred  to  a  commissioner  to  ascertain  and  report  the 
true  amount  due  to  each  of  the  creditors  of  Z  mentioned  In  the  deed 
of  trust,  also  the  amount  of  the  debte  of  any  other  creditors  of  Z. 
W  procured  from  C  the  possession  of  the  purchase  notes  left  by  L  for 
the  purpose  of  getting  data  for  a  settlement  as  trustee,  and  without 
authority  therefor  laid  them  before  the  commissioner,  claiming  that 
he  was  attorney  for  L,  and  proved  them  as  a  general  debt  against  Z. 
They  were  so  allowed  by  the  commissioner  without  the  knowledge  or 
consent  of  L  or  of  O  and  the  report  of  ci*mml8sloner  was  confirmed, 
of  which  neither  L  nor  C  had  knowledge  or  notice.    L  brought  suit 
to  enforce  his  Tenders'  lien  against  the  60  acres  of  land.    Held:  He 
was  entitled  to  so  enforce  It. 


Boblnson  ts  Lowe. 

McWhorter,  J. 

From  Wetiel  County. 

Beversed  and  new  trial  granted. 

Syllabus. 

1.  A  copy  of  a  grant  from  the  Commonwealth  of  Virginia  certified 
as  follows : 

**Land  Office^  BIchmond. 
*^The  foregoing  Is  a  true  copy  from  the  Becords. 
**GlTen  under  my  hand  and  seal  of  office  this  14th  day  of 
September,  1881. 

[Seal]  "J.  M.  Brockenbrough, 

•'Beg.  Land  Office." 
Is  sufficiently  attested  under  Ch.  130,  Code,  to  be  admitted  in 
evidence  In  the  trial  of  an  action  of  ejectment. 

2.  So  also  a  copy  of  a  deed  from  the  record  of  the  clerk's  office  of 
the  county  court  of  Wetiel  county.  West  Virginia,  attested  as 
follows:  *<A  copy.    Teste:  H.  B.  Thompson,  Clerk,"  Is  sufficiently 
attested  to  be  so  admitted  in  evldenoe  in  such  action  under  said 
chapter. 

3.  A  deed  executed  by  an  attorney  in  fact,  purporting  to  convey 
real  estate  with  general  warranty,  under  a  power  of  attorney 
authorising  only  a  quit  claim  deed  has  tJie  effect  to  quit  claim  on  the 
part  of  the  principal  although  he  is  not  tiound  by  the  warranty. 

4.  3yl.  6,  Wilson  vs  Braden,  48  W.  Va.,  30  S.  B.  367,  approved. 
6.    An  Instruction  which  singles  out  certain  facts  and  m^es  the 

case  turn  oh  them,  Ignoring  other  material  ftots  In  the  case,  is 
erroneous.    Price  vs  Ballroad  Co.,  46  W.  Va.,  638. 
6.    A  deed  or  writing  which  purports  to  conv^  described  land  and 
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pass  a  title,  gives  color  of  title,  do  matter  io  what  its  inyalidity 
may  consist. 

7.     Mere  color  of  title  is  valuable  only  so  far  as  it  indicates  the 
extent  of  the  claim  under  it. 


Creed  Collins  and  Jacob  Daugherty  vs  W.  H.  Sberwood. 

PofiPenbarger,  J. 

From  Bitcbie  County. 

Beversed  and  remanded. 

Syllabus. 

1.  In  a  suit  for  partition  of  land,  brougbt  by  one  claiming  under 
an  invalid  tax  deed,  the  defendant  may  allege  in  his  answer,  as  new 
matter,  constituting  a  claim  for  affirmative  relief,  the  defects  in  said 
tax  sale  and  deed,  and  ask  that  the  same  be  set  aside,  and  such 
relief  may  be  granted  in  such  suit. 

2.  The  curative  provisions  of  Section  25  of  Chapter  31  of  the  Code 
are  not  retroactive  in  their  operation,  and,  therefore,  they  only 
apply  to  tax  sales  made  after  they  were  passed. 

3.  Section  7,  Chapter  31,  Code  of  1868,  provided  that  if  the  taxes, 
interest,  damages  and  commissions  on  delinquent  lands  certified  to 
the  Sheriff  for  sale,  were  not  paid  previous  to  the  day  fixed  by  law  for 
the  sale  of  the  land,  **the  said  Sheriff  or  collector  shall  proceed  to 
make  sale  accordingly;  and  if  the  same  be  not  completed  on  the  first 
day,  it  shall  be  continued  from  day  to  day  (Sundays  excepted), 
between  the  hours  aforesaid  until  it  shall  be  completed."    The 
Sheriff  of  Bitchie  county  bei^an  his  sale  of  such  lands  December  2nd, 
1871,  and  then  adjourned  until  January  9th,  1872,  made  no  sales 
between  said  dates,  and  completed  his  sales  on  said  last  named  date. 
Held:  The  adjournment  was  unauthorized  and  invalidates  the  sale 
and  a  deed  made  in  pursuance  thereof,  it  being  such  an  irregularity 
appearing  of  record  as  was  calculated  to  materially  prejudice  the 
rights  of  the  owners. 

4.  In  1871  H  L  &  B  Jointly  purchased  a  tract  of  land  at  a  tax 
sale,  and  a  deed  was  made  to  him  in  pursuance  thereof.     H  paid 
none  of  the  purchase  money,  and  L  &  B  permitted  the  land  to  be 
returned  delinquent  and  sold  again  for  the  taxes  for  a  subsequent 
year,  and  purchased  it.     For  another  year,  still  later,  the  land  was 
again  sold  and  purchased  by  the  State.     The  land  was  assessed  in  the 
names  of  H  L  &  B  until  1880,  when  it  was  entered  on  the  land  books 
and  assessed  in  the  names  of  persons  claiming  under  L  &  B,  and 
continued  to  be  so  assessed  down  to  and  including  the  year  1897,  and 
the  taxes  were  paid  by  persons  so  claiming.    Held:  By  Section  3  of 
Article  13,  Constitution,  the  title  is  vested  in  the  persons  claiming 
through  and  under  L  &  B. 

5.  When  the  holder  of  an  invalid  tax  deed  and  those  under  whom 
he  claims  have  paid  no  purchase  money,  taxes  or  costs  under  or  in 
procuring  the  same,  the  person  entitled  to  have  the  deed  set  aside 
need  not  tender  or  pay  him  anything,  or  offer  to  do  so,  in 
attacking  such  deed. 
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Elapoeck  &  White  vs  Heoiy  Eeltz,  &c. 

Dent,  J. 

From  Marshall  Couoty. 

Reversed. 

Syllabus. 

1.  A  motion  to  spt  aside  a  decree  coDflrmiog  a  sale  should  show 
errors  thereio  to  the  prejudice  ot  the  party  complaioing  as  against 
purchasers  who  are  strangers  to  the  suit  and  in  no  wise  inten'sted  in 
the  result  thereof. 

2.  The  reversal  of  a  decree  of  sale  ever  so  erroneous  cannot  effect 
the  title  of  purchasers  at  a  judicial  sale,  strangers  to  the  suit. 

3.  It  is  not  the  advertising  nor  bids,  private  or  public,  that  malce 
a  sale  Judicial.     The  decree  of  confirmation  alone  gives  it  character 
as  such  and  places  it  beyond  attack  for  errors  or  irregularities  which 
might  have  been  taken  advantage  of  prior  to  such  decree. 


McConaughey  &  Co.,  Appellants, 

vs 

Bennett's  Executors,  Appellees. 

Poffenbarger,  J. 

From  Crilmer  County. 

Affirmed  in  part,  reversed  in  part,  and  remanded. 

1.  When  a  co-plaintiff,  being  a  necessary  party,  in  a  chancery 
cause,  declined  to  pro&ecute  further  as  plaintiff,  and  moves  the  court 
to  dismiss  the  cause  as  to  him,  the  court  should,  upon  motion  of  the 
other  plaintiffs,  tranpose  him  to  the  other  side  of  the  cause  and  allow 
It  to  be  prosecuted  against  him  as  a  defendant. 

2.  When  a  judge  of  a  circuit  court  is  Interested  In  a  case,  which, 
but  for  such  interest,  would  be  proper  for  the  Jurisdiction  of  his  court, 
the  action  or  suit  may  be  brought  in  any  county  in  an  adjoining 
circuit,  the  county-seat  of  which  county  is  nearest  the  county  seat  of 
the  county  wherein  said  Judge  resides,  and.  In  such  case,  the  suit 
may  be  brought  and  prosecuted  in  such  adjoining  county  if  none  of 
the  parties  reside  therein. 

3.  May  an  action  of  ejectment  or  unlawful  detainer,  under  such 
conditions,  be  brought  in  such  adjoining  county? 

4.  A  oovevant  of  warranty  is  inseparable  from  the  land  with 
respect  to  which  it  Is  made,  and  passes  to  the  vendee  of  the 
covenantee  as  incident  to  the  land,  and  not  as  an  assignment, 
separate  and  distinct  from  the  conveyance. 

,  5.    After  breach  of  such  covenant,  it  can  do  longer  ran  with  the 
land,  nor  has  any  existence  or  virtue,  save  for  the  purpose  of 
supporting  a  right  of  action  for  damages  on  the  part  of  him  who 
held  it  at  the  time  of  the  breach  against  the  covenanter. 

6.  If,  at  the  time  a  covenant  with  general  warranty  Is  made,  the 
land  conveyed  is  actually  in  the  possession  of  a  third  party  holding 
the  same  under  a  paramount  title,  there  is  an  eviction  eo  tiutafiti, 
and  a  right  of  action  accrues  at  once  to  the  covenantee. 

7.  Such  claim  for  damages  may  be  assigned  In  whole  or  In  part. 

8.  If  the  assignee  takes  the  entire  claim,  in  such  case,  his  remedy 
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Is  by  an  action  of  coTeuaot,  and  he  baa  an  adequate  remedy  at  law, 
and  caoDot  sue  tberefor  In  a  court  of  equity. 

9.    But,  Id  6ucb  case,  If  only  a  part  of  the  claim  be  asslf^oed,  tbe 
assignee  has  no  remedy  In  a  court  of  law,  and  must  seek  bis  recovery 
tbereon  In  a  court  of  equity,  altbougb  tbe  relief  be  asks  is  merely 

pecuniary.  

Dent  T8  Pickens. 

Foffenbarger,  J. 

From  Barbour  County. 

Beversed  and  remanded. 

Syllabus. 

1 .  Wben  a  suit  In  equity  Is  broui^bt  for  tbe  purpose  of  setting 
aside  a  fraudulent  deed  of  trust  on  land,  charged  by  will,  probated 
before  tbe  time  of  tbe  execution  of  sucb  deed,  witb  payment  of  a 
sum  of  money  to  tbe  testator's  estate,  and  tbe  bill  does  not  allege 
payment  of  tbe  money  so  charged  upon  the  land,  and  Is  dismissed  at 
the  hearing  in  the  court  below,  and  tbe  decree  Is  reversed  on  appeal 
and  tbe  cause  remanded,  and  no  notice  Is  taken  In  tbe  opinion  or 
decree  In  the  Appellate  Court  of  tbe  Hen  created  by  the  will,  the 
question  of  tbe  satisfaction  of  such  lien  Is  not  rea  a^udkaUL 

2.  In  a  suit  brought  to  set  aside  a  fraudulent  charge  upon  real 
estate  wben  there  are  valid  liens  on  the  land  prior  to  that  of  the 
plaintiff  in  sucb  suit,  and  the  money  secured  by  them  Is  due  and 
payable,  tbe  court  should  ascertain  the  amounts  and  priorities  of 
such  Hens,  and  decree  tbe  land  to  be  sold  to  satisfy  said  liens  as  well 
as  that  of  tbe  plaintiif. 

3.  In  such  case  It  Is  reversible  error  to  decree  a  sale  of  the  land 
subject  to  prior  Hens. 


W.  1/9.  Bowman  vs  Dewing  &  Sons. 

Dent,  J. 

From  Randolph  County. 

Affirmed. 

Syllabus. 

1.  On  demurrer  to  evidence  the  rule  In  this  State,  as  In  Virginia, 
Is  to  certify  and  consider  tbe  whole  evidence  as  though  on  motion  to 
set  aside  a  verdict  in  favor  of  the  demurree. 

2.  A  sale  made  In  1843  of  a  tract  of  land  under  a  forfeited  title 
which  does  not  include  or  cover  such  land  is  void,  and  a  deed  made 
by  virtue  thereof  Is  also  void  and  can  vest  no  title  in  the  purchaser 
and  those  claiming  under  bim  except  sucb  title  as  may  be  In  tbe 
state  at  tbe  date  of  such  deed. 

3.  Section  3,  Acts  1841-2,  vests  any  forfeited  title  to  a  tract  of 
land  In  any  person  having  Just  title  and  claim  to  such  land,  legal  or 
equitable,  claimed,  held,  or  derived  from  or  under  any  grant  of  the 
commonwealth,  bearing  date  previous  to  tbe  first  day  of  January, 
1843^  who  shall  have  discharged  all  taxes  duly  assessed  and  charged 
against  him  upon  sucb  lando,  and  all  taxes  that  ought  to  have  been 
assessed  or  charged  thereon  from  the  time  that  he  acquired  title 
thereto,  whether  legal  or  equitable. 
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B.  W.  Foley  ys  F.  J.  Buley  et  als. 

Poffenbarger,  J. 

From  Doddridge  Gouoty. 

Reversed  and  remanded. 

Syllabus. 

1.  A  creditor  who,  after  his  debtor  has  made  a  fraudulent  or 
Toluntary  cooveyaoce  of  his  real  estate,  but  before  any  other  creditor 
flies  a  bill  io  equity  to  set  aside  such  conveyaoce,  obtains  a  Judgment 
in  a  court  of  law  against  such  debtor,  has  a  lien  by  virtue  of  his 
Judgment  upon  the  real  estate  so  conveyed  from  the  date  of  the 
Judgment  superior  and  prior  to  that  of  the  creditor  assailing 

the  deed. 

2.  When  all  the  creditors,  assailing  a  fraudulent  or  voluntary 
conveyance,  are  Judgment  creditors,  the  lien  of  each  dates  from  the 
time  he  obtained  his  Judgment,  and  not  from  the  date  of  the  filing  of 
his  bill,  answer  or  petition  attacking  the  fraudulent  or  voluntary 
conveyance,  and  the  priorities  among  them  must  be  settled 
according  to  the  dates  of  their  Judgments. 

3.  A  creditor  at  large  is  not  entitled  to  priority  over  one  who  has 
obtained  a  Judgment  against  the  debtor  subsequent  to  the  date  of  the 
fraudulent  conveyance,  but  before  the  filing  of  the  bill  by  such 
creditor  at  large  to  set  it  aside,  although  he  is  entitled  to  priority 
over  one  who  obtains  his  Judgment  after  the  filing  of  such  bill. 


A.  F.  Bohrbough  vs  The  United  States  Express  Ck). 

Poffenbarger,  J. 

From  Barbour  Oounty. 

Beversed  and  Judgment  for  defendant. 

Syllabus. 

1.  In  reviewing  a  Judgment  in  a  case  tried  by  the  court  in  lieu  of 
a  Jury,  the  Appellate  Court  treats  it  as  a  case  standing  on  a  demurrer 
to  the  evidence. 

2.  When  an  agent  is  commissiooed  to  do  any  act,  nothing  being 
said  as  to  the  mode  of  performance,  he  has  an  implied  power  to 
perform  bis  duties  in  accordance  with  any  recognlied  usage  or  mode 
of  dealing. 

3.  An  agent  has  no  power  to  delegate  his  agency  to  another,  or  to 
sublet  it;  but  he  may  employ  clerks,  whose  acts,  if  done  in  his  name 
and  recognised  by  him,  either  specially  or  according  to  his  usual 
mode  of  dealing  with  them,  will  be  regarded  as  his  acts,  and  as  such 
binding  on  the  principal. 

4.  The  powers  of  an  agent  are  to  be  exercised  for  the  benefit  of  bis 
principal  only,  and  when  he  acts  otherwise,  with  the  knowledge  and 
participation  of  the  person  relying  upon  his  unauthorised  act,  his 
principal  is  not  bound  by  such  act. 

5.  Where  an  agent  of  an  express  company  entrusts  to  another  in 
the  office  with  him,  but  not  in  the  employ  of  the  express  company, 
the  transaction  of  its  business,  under  his  supervision  and  control, 
and  without  the  knowledge  of  the  company,  and  such  employe  of  the 
agent  goes  out  and  solicits  deposits  of  money  with  him  in  exchange 
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for  money  orders  of  the  company,  and  so  receives  money  and  issues 
sucb  orders,  without  requiring  payment  of  the  usual  fees  or  charges 
upon  such  orders,  and  absconds  with  the  money,  the  person  making 
such  deposits  does  it  linowing  such  issue  of  orders  Is  beyond  the 
powers  of  the  agent  for  whom  such  employe  professes  to  act,  and  he 
cannot  recover  from  the  company  on  the  orders. 

9.    If  an  agent  disregards  specific  instructions  as  to  the  mode  of 
executing  his  powers,  in  respect  to  a  matter  as  to  which  he  is  held 
out  to  the  public  by  his  principal  as  having  full  power  and  authority, 
his  acts  are,  nevertheless,  binding  upon  his  principal  as  regards 
third  parties  having  no  notice  of  such  instructions. 


Ernest  W.  Koelz  vs  George. 

Poffenbarger,  J. 

From  Taylor  Gounty. 

Beversed  and  remanded. 

Syllabus. 

1.  In  the  settlement  of  the  accounts  of  a  solvent  co-partnership, 
on  dissolution,  the  commissioner,  before  undertaking  to  ascertain 
the  net  aissets  and  profits  and  distribute  the  same,  should  find  the 
true  state  of  the  accounts  between  the  firm  and  each  of  its  members, 
as  separate  and  distinct  settlements,  after  which  sums  due  the  firm 
from  its  individual  members,  however  incurred,  are  to  be  treated  as 
assets,  and  sums  due  from  the  firm  to  its  members  as  liabilities. 

2.  In  such  case,  having  so  settled  the  accounts  between  the  firm 
and  its  members,  the  net  assets  should  then  be  ascertained  by 
deducting  from  the  total  assets  the  total  liabilities,  after  which  the 
total  capital  contributed  by  the  members  of  the  firm  should  be 
deducted  and  the  remainder  divided  as  profits,  according  to  the 
agreement  of  the  parties. 

3.  In  ascertaining  the  state  of  the  accounts  between  the  partners, 
where  the  firm  is  composed  of  but  two  members,  and  one  has  taken 
all  the  assets  and  assumed  the  payment  of  all  the  debts,  each  should 
be  credited  with  what  the  firm  owes  him,  if  anything,  with  what  he 
has  assumed  to  pay  for  the  firm,  if  anything,  with  his  capital 
contributed  and  with  his  share  of  the  profits,  and  then  charged  with 
what  he  owes  the  firm,  if  anything,  and  with  whatever  assets  of  the 
firm  he  has  taken  by  the  dissolution  agreement,  if  any.    The  balance 
then  struck  will  show  what  is  due  to  and  from  the  co-partners 
respectively. 


Atkinson  vs  Plum. 

Brannon,  P. 
From  Wood  Oounty. 
Decree  aiflrmed. 
Syllabus. 
1 .    Where  one  releases  a  deed  of  trust  and  takes  a  new  deed  of  trust 
for  a  balance  of  his  debt,  a  lienor  subsequent  to  the  first  deed  of 
trust  thus  gets  preference  over  the  second  deed  of  trust,  and  equity 
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will  Dot  cancel  the  release  against  such  second  lienor,  except  for 
fraud  or  mistake. 

2.  To  create  an  estoppel  by  consent  there  must  be  some  conduct 
of  tbe  party  amounting  to  a  representation  or  concealment  of 
material  facts. 

3 .  To  create  an  estoppel  by  conduct  the  representation  must  be 
made  with  the  intention,  actual  or  fairly  to  be  inferred  by  the  other 
party  that  such  other  party  should  act  upon  it,  or  such  representation 
should  be  so  grossly  negligent  as  to  mislead  another  to  his  injury, 
and  thus  amount  to  fraud  constructively. 

4.  The  doctrine  of  estoppel  by  conduct  always  presupposes  error 
on  one  side  and  fault  or  fraud  upon  the  other,  and  some  defect  of 
which  it  would  be  inequitable  for  the  party  against  whom  the 
doctrine  is  asserted  to  take  advantage. 

5.  It  is  essential  to  an  estoppel  by  conduct  that  the  party 
claiming  to  have  been  influenced  by  the  conduct  of  another  should 
not  only  be  destitute  of  information  as  to  the  matter  to  which  such 
conduct  relates,  but  also  without  convenient  and  available  means 
of  acquiriog  such  information. 

6.  To  authorize  equity  to  cancel  a  writing  on  the  ground  of 
mistake,  based  on  mistaken  belief  of  a  party,  that  belief  must  be  a 
fair  and  reasonable  one  Justified  by  facts  adequate  to  inspire  it. 


Sampson  Harbert,  Plaintiff  below,  Defendant  in  Brror, 

V8 

Monongahela  Biver  Bailroad,  Defendant  below.  Plaintiff  in  Error. 
Poffenbarger,  J. 
From  Harrison  Oounty. 
Reversed  and  remanded. 
Syllabus. 
Where  a  party,  against  whom  a  Judgment  was  rendered  by  a  Justice 
of  tbe  peace,  on  the  verdict  of  a  Jury,  obtained  a  writ  of  certiorari 
and  removed  the  same  into  the  circuit  court  to  be  reversed,  being  the 
decision  of  the  case  of  Richmond  v.  Henderson,  48  W.  Ya.,  37  S.  E., 
653,  and  said  Judgment  was  alflrmed  by  the  circuit  court  and  a  writ 
of  error  awarded  by  this  court,  before  said  decision  of  Richmond  v. 
Henderson,  and  the  plaintiff  in  error  has  asked  that  said  o&rUorari  be 
treated  as  an  appeal,  the  Judgment  of  the  circuit  court  should  be 
reversed  and  the  case  remanded  with  directions  to  treat  it  as  being 
iix  said  circuit  court  on  appeal  and  proceed  with  it  accordingly. 


Sample  vs  Consolidated  Light  and  Railway  Oo. 
McWhorter,  J. 
From  Cabell  Oounty. 
Alflrmed. 
Syllabus. 
1.    A  declaration  by  the  motorman  running  on  an  electric  car 
made  while  the  car  was  still  on  the  body  of  one  it  had  run  down, 
that  **I  saw  the  child,  but  thought  I  could  pass  it,"  or,  <<This  is  a 
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terrible  thlog;  I  saw  the  child,  tat  thought  I  ooold  ran  iMSt  It,'*  la 
atdmlssible  In  evldeooe  as  a  part  of  the  ret  ffedm  in  an  action  for 
the  iojaiy. 

2.    A  motorman  in  charge  of  an  eieotrtc  car  moving  in  the  [Niblic 
street,  where  he  has  reason  to  expect  little  children  are  playing,^  most 
exercise  a  high  degree  of  watchfalness  in  the  operation  of  the  car. 


The  Horner  Gaylord  Company,  Appellanti 

▼8 

W.  0.  Ftiacett  and  others,  Appellees. 

From  Harrison  Ooanty. 

AlBrmed. 

Syllabos. 

1.  A  deed  of  trust  executed  in  good  faith  to  secure  a  bone  fide  debt 
on  a  stock  of  goods  and  extending  to  cover  after-acquired  property, 
duly  recorded,  is  not  fraudulent  per  se  or  prime  fade  fraudulent  as  to 
subsequent  creditors  with  notice  in  equity. 

2.  A  subsequent  execution  creditor  has  a  plain  adequate  remedy 
at  law  as  to  such  after-acquired  property,  but  equity  will  afford  him 
no  relief,  as  such  deed  as  to  such  property  is  void  at  law,  but  will  be 
sustained  in  equity. 

M.  D.,  of  Boston,  a  devotee  of  the  wheel,  was  not  long  ago 
visiting  in  one  of  the  small  towns  of  western  Massachusetts.     He 
was  taking  a  spin  about  the  streets  shortly  after  his  arrival,  when 
he  was  run  down,  as  he  afterwards  declared,  by  a  n^;ro  and 
knocked  off  his  bicycle.    The  fall  not  only  ruined  his  clothes,  but 
broke  his  skin  and  wheel 

These  combined  ii^uries  made  a  breech  in  his  placidity,  and  he 
picked  up  a  stone  and  threw  it  with  accurate  aim  at  the  colored 
man  and  brother.    This  infraction  of  the  peace  resulted  in  his 
arrest  and  in  his  conviction  in  the  local  court  ot  justice. 

*'I  fine  you  five  dollars,'*  said  the  judge.    "^Have  you  anything 
to  say? 

""Nothing,"  replied  D.,  unmolllfled,  "'except  that  I  wished  I  had 
killed  the  fellow.'' 

"friiat  remark  will  cost  you  five  dollars  more,''  remarked  his 
honor. 

D's  temper  was  not  improved  by  this  firesh  dispensation  of 
justice,  wherefore  the  bitterness  of  his  rejoiner  was  plainly 
apparent 

'"Conversation  seems  to  come  high  in  this  court,"  he  observed. 

""Five  dollars  for  comtempt,"  promptly  responded  the  bench. 
""Have  you  anything  more  to  sayV 

""I  think  not,"  answered  the  defendant    ""Ton  have  the 
advantage  of  me  in  repartee." 

Payment  of  the  fines  closed  the  case. 
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When  Linocdii  and  Beeober  Prayed  Together. 


(By  Banrael  SooTiDe,  Jr.,  Beedhflr*8  Gnndaon.) 

Id  the  life  and  character  of  Abraham  LIdcoId  there  are  so  many 
etriklDg  characteristics  that  It  Is  easy  to  overlook  the  hidden  and 
deeper  part  of  his  life,  even  as  Id  looking  at  his  face  we  note  the 
humorous  mouth  which  smiled  so  often  and  laughed  so  seldom,  and 
overlook  the  sadness  of  those  deep-set  patient  eyes.    So,  too,  in  the 
glory  of  bis  achievements  is  forgotten  the  pathos  of  the  lone  figure 
which  guided  this  country  in  her  time  of  need  through  deep  waters 
Into  a  safe  harbor.    On  him  was  heaped  all  the  blood  and  tears  and 
toil  and  agony  of  those  terrible  war  years,  of  which  this  generation 
knows  only  by  hearsi^.    It  Is  perhaps  impossible  to  realize  what 
Lincoln  must  have  suffered  as  the  embodiment  of  the  nation  during 
her  sorrow  and  travail.    One  anecdote  which  is  not  generally  known 
perhaps  illustrates  the  source  of  the  power  of  his  nature  better  than 
almost  any  other. 

During  the  year  1862,  the  hopes  of  the  North  were  at  their  lowest 
ebb.    It  was  in  that  year  that  the  second  battle  of  Bull  Bun  had 
been  fought  and  lost,  McClellan  was  entrenched  before  Richmond, 
and  the  strength  and  resources  of  the  nation  seemed  to  have  been 
fruitlessly  wasted.    Henry  Ward  Beecher  was  then  in  Brooklyn,  and 
was  perhaps  more  prominently  associated  with  the  cause  of  the  North 
at  that  time  than  any  other  minister  of  the  gospel.    He  had  preached 
and  lectured  and  fought  its  battles  in  pulpitand  press  all  over  the 
country,  had  ransomed  slaves  from  his  pulpit,  and  his  convictions 
and  feelings  were  everywhere  known. 

Late  one  evening  a  stranger  called  at  his  home  and  asked  to  see 
him.    Mr.  Beecher  was  working  alone  In  his  study,  as  was  his  usual 
custom,  and  this  stranger  refused  to  send  up  his  name,  and  came 
muffled  in  a  military  doak  which  completely  hid  his  face.    Mrs. 
Beecher's  suspicions  were  aroused,  and  she  was  very  unwilling  that 
he  should  have  the  interview  which  he  requested,  especially  as  Mr. 
Beecher^  life  had  been  frequently  threatened  by  sympathisers  with 
the  South.    The  latter,  however,  insisted  that  his  visitor  be  shown 
up.    Accordingly  the  stranger  entered,  the  doors  were  shut,  and  for 
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boors  tbe  wife  below  ooold  bear  tbeir  Tofces  and  tbeir  footsteps  as 
tbey  paced  back  aod  forth.    Ftoally,  toward  iDidolgbt»  the 
mysterioos  Tisitor  went  oat,  still  muffled  io  bis  cloak,  so  that  it  was 
impossible  to  gaio  any  idea  of  bis  features. 

Tbe  years  weot  by,  tbe  war  was  flnisbed,  tbe  President  bad 
suffered  martyrdom  at  bis  posi,  and  it  was  not  until  shortly  before 
Mr.  Beecber*s  deatb,  over  twenty  years  later,  that  it  was  known  that 
tbe  mysterious  stranger  who  bad  called  on  tbe  stormy  winter  night 
was  Abraham  Lincoln.    Tbe  stress  and  strain  of  those  days  and 
nights  of  struggle,  with  all  the  responsibilities  and  sorrows  of  a 
nation  fighting  for  its  life  thrust  upon  him,  bad  broken  down  his 
strengtb,  and  for  a  time  undermined  even  bis  courage.     He  had 
traveled  alone  in  disguise  and  at  night  from  Washington  to 
Brooklyn  to  gain  tbe  sympatby  and  help  of  one  whom  be  knew  as  a 
man  of  Grod,  engaged  in  tbe  same  great  battle  in  which  be  was  the 
leader.     Alone  for  hours  that  night  tbe  two  bad  wrestled  together  in 
prayer  with  tbe  God  of  battles  and  the  Watcher  over  tbe  right, 
until  tbey  bad  received  tbe  help  which  He  had  promised  to  those 
who  seek  his  aid.     Whatever  were  the  convictions  and  religious 
belief  of  Abraham  Lincoln,  there  is  no  doubt  that  he  believed  in 
prayer,  and  made  that  the  source  of  bis  strength. — The  OuUook. 

In  1858,  during  the  Senatorial  campaign  in  Illinois,  when 
Abraham  Lincoln  was  canvassing  the  western  part  ol  the  State, 
he  made  a  speech  at  Rushville,  in  Schuyler  county,  which  was 
reported  by  a  young  lady  who  wrote  occasionally  for  the  local 
paper,  the  Schuyler  Citizen,     As  an  introduction  to  her  report  of 
the  speech,  which  appeared  in  the  next  number  of  that  jonmal, 
she  said: 

*'So  many  people  had  told  me  that  Mr.  Lincoln  was  a  miracle  of 
homeliness,  that  I  expected  to  see  the  ugliest  man  in  Illinois.    * 
Instead  of  that,  I  saw  a  man  whose  face  lit  up  in  a  most 
extraordinary  way  when  he  talked,  and  I  don't  care  what 
anybody  else's  opinion  is,  I  want  to  say  that  I  consider  Mr. 
Lincoln  one  of  the  handsomest  men  I  ever  saw." 

A  copy  of  the  paper  with  this  paragraph  carefully  marked  was 
sent  to  Mr.  Lincoln.     He  took  it  at  once  to  his  wife.    ^Mary,"  he 
said,  ''I  have  always  thought  until  now  that  you  were  the  only 
woman  on  earth  who  considered  me  a  handsome  man,  and  I  have 
not  been  absolutely  certain  about  that,  but  it  seems  there  is 
one  other." 
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OFFICERS  AND  STANDING  COMMITTEES 
1902. 


Qfiicefs* 


GEOBGE  £.  PBIGE, 
Charleston. 


JOHN  A.  HOWAItD,  Wheeling  (Ilrat  DiBtriot). 
B.  D.  TATiBOTT,  EUdns  (Second  Disirioi.) 
B.  H.  MOBTON,  Addison  (Third  District.) 
0.  D.  MEBBIOK,  Parkersbnrg  (Fonrth  District.) 
Z.  T.  VINSON,  Huntington  (Fifth  District.) 

JOHN  W.  DAVIS, 
Olarksbnrg. 


W.  N.  lOLLEB, 
Parkersborg. 

JUJKJUTAfa  OOUHOIL. 

W.  P.  WILLEY,  Morgantown. 
D.  0.  WBSTENHAVEB,  liartinsborg. 
B.  H.  AMBLEB,  Parkersbnrg. 
HENBT  H.  BUS8ELL,  Wheeling. 
0.  D.  MEBBIOH,  Parkersborg. 
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STANDING  GOMMnTEE& 


OOHMITKB  09  ADKI88IOK8. 

GsoBos  B.  OAijywBx,  Wheeling. 
T.  L.  BMnnanm,  Welch. 
J.  Hop  Woodb,  Fhilippi 
JoHM  A.  PBWTOHy  Ijewiebvurg. 
8.  B.  Haia,  New  MartinBTille. 

OOMMITTEE  OK  JUDICIAL  ADMINI8TBATI0K  AKD 
LEOAIi  BEFOBM. 

B.  M.  AmuBy  Pftrkenlyvg. 
F.  H.  Bbthoumi,  Keyeer. 
Z.  T.  VzHBOV,  Huntington. 
E.  W.  Khzobs,  OhwleBton. 
Jomi  A.  HowABD,  Wheeling. 

OOMMITTEE  OK  (j^BIEyAKOES. 
TJ.  8.  G.  FXKMB,  Martinsbnig. 
0.  W.  Dzuxnr,  Fayetteyille. 
0.  W.  Dazlst,  EUdns. 
Edoab  p.  Buokbb,  Welch. 
Jomr  A.  Oampvuh  Kew  Cumberland. 
COMMITEEB  OK  LEQAIi  EDUCATIOK. 
8t.  Gsobob  T.  Baoom,  Morgantown. 
Iba  E.  BoBzmMm,  Grafton. 
J.  y.  Blazb,  West  Union. 
T.  K.  Bkxd,  Hinton. 
GxoBox  E.  MoCuBToo,  Charleston. 
COMMITTEE  OK  IiBGAIi  BIOGBAPHT. 
Okxt  Jomraoiri  Morgantown. 
Bosm  WBzn,  Wheeling. 

D.  B.  IiOOASy  CbarleBTown. 

E.  8.  DoozjTTia,  Huntington. 
M.  G.  Sfbbbx,  darksbnrg. 
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LET  THE 


i  m. 


GO  ON  YOUR  BOND. 

PAID    UP    CAPITAL     S250.000. 

It  beooniM  sole  surety  oa  all  linds  of  bonds, 

COURT  BONDS  A  SPECIALTT 


Looal  agents  at  eyery  Oonniy  Seat  In  the  State  can  execnte  a  bond  for 
yon  witbont  delay. 

]>epoBits  receiyed  snbjeot  to  cheek. 

Interest  bearing  oertifloates  issued. 

Ijoans  made  on  real  estate,  personal  seonritits,  stocks,  bonds  and  other 
collaterals. 

Acts  as  Execcntor,  Tnistee,  Administrator,  Assignee,  Beoeiyer,  Guardian, 
and  in  all  other  Fiduciary  capacities. 

H.  G.  Davis,  President 
S.  B.  Elkins,  First  Vice  President. 
W.  G.  Wilson,  Second  Vice  President. 
O.  Jay  Fleming,  Secretary  and  Treasurer. 
COUNSEL— C.  W.  Dailey  and  E.  D.  Talbott. 

HOME  OFFICE,  Elkins,  West  Va. 


Digitized  by  VjOOQIC 


268 


THE  BAR 


SUMMER  LAW  SCHOOL 

UraVERSTY  OF  VIRCHNIA. 


Tib  Tinm-TKiBD  Bmnom  or  thb  Summbb  Law  Sobool  opens  JULY  1, 
1903,  and  eonUmiM  two  months.  The  ooones  offered  haye  proVed  profitable 
to  TBosB  /uiT  noonnvo  temsm  fkwimkibji  wivdimb;  to  Touvo  raAonmnnu 
who  haye  hicked  the  adTanta^  of  gytematic  inatmction;  to  older  practition- 
era  who  deaire  to  reriew  eleoMntarj  principlea;  and  in  a  marked  degree  help- 
ful to  OAMDSDATMM  70B  Amfnuov  TO  THB  BAB,  oonducted  t>7  the  foil  Law 
Facoltj. 

For  cataloffoe,  addreaa  any  of  the  nndenigned. 

W.  H.  TiHiK, 
Unhreraitj  Station,  B.    0.  MIKOB, 

CharlotteariUe,  Ya.  CHAS.  A.  O&AYES. 

Dwycf  $  Directory 


FOR  WEST  VIRGINIA. 


The  lawyers  Id  the  sabjoioed  list,  have  first-class  standlot^  at  the 
respective  bars   where   they  practice  law, 

N.  C.   PRICKITT. 

RAVENSWOOD,  -  -  JACKSON  CO.,  W.  VA, 

R.  L.  MOORE, 

SISTBESVILLE,  -  -  -  TYLEB  CO.,  W.  VA. 

J.   B.  BENNETT, 

WESTON,  -  -  .  LEWIS  COUNTY,   W.  VA. 

A.  W.  BELL, 

CLAY,  ....  CLAY  COUNTY,  W.  VA. 

W.  H.  BISHOP, 

SPENCER,  .  -  .  ROANE  CO.,  W.  VA. 

HARRY  SHAW. 

FAIBMONT,     -  .  .        MABION  COUNTY,  WEST  VA. 

CHARLES  P.  SWINT, 

WESTON,  .  -  -  LEWIS  COUNTY,  W.  VA. 
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TAYLOR'S 

International   Public  Law 

By  HANNIS  TAYLOR,  LL.  D.. 

lAte  Minister  PlenlpotentUry  of  the  United  State*  to  Sp«ln: 
Author  of  ««The  Orlgrln  and  Growth  of  the  BoirlUh  Constltatlon." 

The  most  oompreheiiBiTe  and  ezhanstlTe  treatlBe  [upon  the  subject  of  In- 
TEBNATioiiAi.  PuBXiZO  Law  whioh  has  appeared  in  this  country  since  Dana*s 
Wheaton,  embracing  as  it  does,  in  a  compact  and  attractive  form,  the  results 
of  the  expositions  of  all  the  notable  European  publicists,  medieyal  and  mod^ 
em,  Engush  and  ContinentaL 

There  is  an  originality  of  thought,  a  breadth  of  comprehension,  and  a 
command  of  precedent  that  will  bring  to  the  learned  author  large  praise.  Its 
well-written  pages  are  a  mine  of  information  in  which  every  reader  will  find 
treasures,  ^e  work  before  us  is  of  such  a  character  as  to  make  it  indispen- 
sable to  the  library  of  publicist,  lawyer  or  student  in  politics— .BaiiTzmobs  Sum. 

His  discussion  of  the  many  questions  which  have  arisen  during  the  last 
fifteen  or  twenty  years  add  greatly  to  the  value  of  the  work,  and  makes  it  al- 
most necessary  to  any  one  who  wishes  to  become  familiar  with  the  latest 
phases  of  international  public  law.— Mb.  Jubtiox  Bbown,  of  the  Supreme 
Oourt  of  the  United  States. 

We  must  have  your  text  book  for  our  law  library,  for  the  benefit  of  our 
students,  and  I  look  forward  to  deriving  much  profit  from  it  myself.  It  is 
full  of  interest  and  sure  to  be  useful. — Thomas  Ebskinx  Hollakd,  Professor 
of  International  Law  and  Diplomacy,  University  of  Oxford. 

I  have  seen  no  book  on  the  subject  which  has  pleased  and  impressed  me 
«s  much.— BAunoH  0.  Minob,  Prof,  of  International  Law,  Univ.  of  Virginia. 

AH  students  of  international  law  will  welcome  Mr.  Taylor's  notable  con- 
tribution to  the  literature  of  the  subject.  His  diplomatic  experience  qualified 
him  to  write  the  work,  which  has  been  much  needed.— Pbof.  Hxmbt  Booxbs, 
of  Yale  University. 

In  this  notable  book  on  International  Public  Law  he  has  rendered  a  time- 
ly public  service  of  the  most  wide-reaching  importance. — Chzoaoo  TmBUNX. 

Like  his  great  predecessor,  Henry  Wheaton,  Mr.  Taylor  presents  a  pecu- 
liarlv  happy  combination  of  scholar  and  man  of  affairs. — ^Pbofbssob  Lawbenox 

B.  EVANS. 

Accept  my  cordial  congratulations.  It  is  intellectual  work  like  yours 
-that  redeems  the  higher  professions  from  utilitarianism  and  mammonism. — 
J,  O.  SoHUBXAH,  President  Ck>mell  University. 

jHE  volume.  1000  PAGES.  16.50  NET. 


CALLAGHAN  &  COMPANY, 

CHICAGO,  ILL. 
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Will  Go  On  Your  Bond, 

Citizens  Trust^GnaraDty  Co. 

OF 

West    Virginia., 

CAPITAL,         '      \„  S250,000.00. 

PvJd   in   full* 
Aoeept«<l  m»  Sole  Bnr^tj  by  the  OoTemmmit  of  the  United  Stetee. 

Transacts  a  General  Tnist  and  Guaranty  Business. 

J.  M.  JACKSON,  Jr.,  President. 
J.  B.  PIN  LEY,  Secretary  end  Treasurer. 

V.  B.  ARCHER,  General  Counsel. 

Vloe-Prasldeiiis- 

8.  D.  CAMDEN,    GEO.  M.  BOWERS,    HARRISON  B.  SMITH. 

ptraoiors* 

J.  M.  Jackson,  Jr.,  C.  H.  Shattack,  S.  D.  Camden.  J.  N.  Camden, 
y.  B.  Archer,  A.  B.  White,  Thos.  Gartlan,  David  £.  Johnston, 
Warren  Milter,  George  M.  Bowers,  T.  £.  Davis,  A.  D.  Follette, 
W.  P.  Hubbard,  Harrison  B.  Smith,  J.  B.  Finley. 

Caldwell  A;  Caldwell,  John  Bassell, 

Dayton,  Dayton  A;  Blue,  Thomas  P.  Jacobs, 

Limi,  Withers  A;  Brannon,  Simms  A;  Enslow, 

Johnson  A;  Hale,  8t.Clair,Walker  A;  Snmmerfleld 

John  D.  Alderscm,  Henry  B.  Gilkeson, 

Faulkner,  Walker  A;  Woods,  Brown,  Jackson  A;  Knight, 

Hunter  H.  Moss,  Jr. 
We  act  as  receivers 
Buy  and  sell  bonds 
Rent  safety  deposit  vaults 
Pay  Interest  on  time  deposits 
Keep  books  and  collect  accounts 
Become  sole  surety  on  bonds  of  all  kinds 
Make  loans  on  collatoral  and  real  estate 
Collect  incomes,  rents,  interests  and  dividends 
Act  as  administrator,  executor,  guardian  and  committee. 
Manage  sinking  funds  for  corporations  and  municipalities 
Manage  estates,  real  and  personal,  tor  you  or  your  children 
Act  as  trustee  under  mortgages,  assignments  and  deed  of  trust 

We  are  prepdrod  to  exoonte  Court  Bondm 
promptly  at  evory  oounty  seat  in  tho  State.  Ap^ 
ply  to  looal  etgontm. 

Home  Omoop  FarkersburSf  W.  Va. 
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''Oar  system  oJP  govenmittit  and  the  administration  of  oar 
laws  may  not  be  perfect,  bat,  onder  tfaem,  a  great  people  have 
CHQJoyed  a  degree  of  liberty,  secarity  and, happiness  that  the 
woridhas  never  elsewhere  seen  since  civilization  began.  We 
may  labor,  each  according  to  his  opportunities  and  ability,  to  make 
them  better,  bat  we  do  so  withoat  losing  oar  belief  in  their 
ezcdlenceor  oar  faith  in  their  permanency.  Hiey  embody  the 
wisdom  of  oar  forefathers,  the  experience  of  ages.  We  have 
prospered  ander  them  in  the  past,  they  have  met  the  conditions 
of  oar  wonderful  growth,  and,  as  that  growth  expands  in  new 
directions,  they  wOl  be  found  adequate  to  meet  the  conditions  of 
the  future. .  As  it  is  our  privOege  to  study  and  oar  desire  to  im- 
prove them,  so  it  is  our  peculiar  duty  to  inspire,  by  word  and 
example^  respect  for  our  country's  laws  and  an  appreciation  of 
the  inestimable  blessing  of  our  country's  government'* 
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WE  ace  under  obligations  for  recent  fayors  to  Cirooit  Glerki 
W.  EL  Wilaon  of  Blkint,  W.  K.  Pritt  of  Parsons,  B.  C. 
Conrad  of  Parsons,  and  to  Attorneys  Chas.  P.  Swint  of  Weston 
and  BL  H.  Simms  of  Hantington. 

f^BABINQ  it  said  that  because  he  was  bom  in  Scotland, 
^  (    Speaker  Henderson  coold  never  be  President  of  the 
United  States,  even  if  all  the  people  roted  for  him,  a  person^ 
supposed  to  be  well  informed,  asked  in  good  faith  what  the 
Americsiki  people  had  against  the  Scotch  that  they  coald  make 
each  a  law  as  that. 

THB  report  for  the  year  of  the  Steel  Tmst  shows  that  that 
trost  produced  twice  as  much  steel  as  Great  Britain,  and 
six  times  as  maoh  as  France.    The  products  of  the  year  are 
worth  $468,090,988.    Orders  are  booked  for  nearly  a  year 
ahead.    This  is  the  largest  trast  on  earth.    To  show  the 
relation  of  the  company  to  the  country,  the  average  number 
of  men  employed  was  168,268 ;  and  the  total  paid  for  railroad 
freight,  $24,147,667;  the  average  yearly  wages  paid  to  each  man 
is  about  $2  per  working  day,  and  the  net  profits  amounted  to 
$116,000,000.    The  cost  value  of  production  was  $848,000,000. 
This  would  show  net  profits  of  $116,000,000;  but  from  this 
amount  must  be  deducted  '^e  cost  of  maintenance.''    ''The 
cost  of  maintenance,''  $24,641^689,  is  made  up  of  repairs, 
maintenance,  and  extraordinary  renewals,  distributed 
respectively  among  the  steel-making,  coke-making,  and 
transportion  properties,  nearly  twenty  millions  being  in  the 
ste^l-making.    Of  the  total  amount  of  these  vast  profits  J.  P. 
Morgan  ft  Co.,  as  managers  of  the  syndicate,  will  receive 
one  fifth. 
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I>e»th  of  U.  8.  O.  PitBer. 


THE  death  of  U.  8.  O.  Pitzer,  of  the  MaitiDBbiirg  bar,  was 
learned  with  ead  surprise  by  all  who  knew  him.    He  was 
in  the  vigor  of  young  manhood,  with  a  promise  of  many  years 
of  life,  and  had  already  attained  a  standing  in  his  profession 
that  gave  assoranoe  of  eminence  at  the  bar. 

At  the  last  meeting  of  the  State  Bar  Association  his  nigged 
form  and  splendid  condition  of  health  made  him  a  conspicuous 
figure  in  that  assemblage,  and  he  would  have  been  the  last 
person,  from  a  human  standpoint,  who  would  have  been 
selected  as  an  early  subject  for  the  *'grim  reaper's"  purposes^ 
But  *Hhe  young  die;  and  hearts  that  are  dry  as  summer's  sand 
bum  to  the  socket."    In  the  economy  of  nature  the  limitations 
of  this  life  are  so  effectually  hid  from  human  foresight  as  to  be 
aboye  and  beyond  all  human  speculation.    They  are  not  to  be 
determined  by  age  or  youth,  sickness  or  health,  debility  or 
vigor,  or  any  of  the  phases  of  external  appearances  by  which 
one  man  is  accustomed  to  judge  his  neighbor.    The  aged  and 
the  invalid  totter  on  through  tedious  years,  while  the  vigorous 
youth  are  dropping  out  of  the  rauks  with  startling  frequency. 
It  may  be  said  that  it  is  not  health  or  natural  vigor  that 
determines  our  lease  of  life,  but  unremitting  respect  of  the 
laws  of  health.    And  yet,  as  in  the  case  of  our  Brother  Pitzer, 
insidious  disease  may  circumvent  and  surprise  the  most 
assiduous  watchfulness  and  care. 

Mr.  Pitaer  was  not  only  physically  but  mentally  equipped 
for  a  strenuous  pursuit  of  the  demands  of  his  professir  i.    He 
was  graduated  from  the  Law  Department  of  the  State 
University  some  years  ago,  and  hail  since  been  a  diligent 
student  and  an  industrious  worker  in  the  active  affairs  of 
public  and  private  life.    He  will  be  missed  by  his  immediate 
colleagues,  and  his  death  is  a  loss  to  the  bar  of  the  State. 
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A  New  Deal. 


AT  the  last  meeting  of  the  State  Bar  Association  two  new 
measores  were  adopted  whioh  are  of  interest  to  members 
of  the  Association  and  all  readers  of  The  Bab,  of  whioh  some 
may  not  yet  be  advised. 

The  first  of  these  relates  to  the  annual  dues.    In  order  to 
relieve  the  labor  and  inconvenience  of  making  two  separate 
collections  during  the  year — the  one  for  The  Bab  and  the 
other  for  the  annual  dues — ^the  annual  dues  was  fixed  at  $4 
per  annum  instead  of  $3,  which  will  include  the  subscription 
price  of  The  Bab.    The  Treasurer  will  hereafter  make  one 
draft  for  both — that  is,  he  will  draw  for  $4,  under  the  head  of 
dues,  and  this  will  entitle  each  member  of  the  Association  to 
The  Bab  free  of  charge. 

As  nearly  all  the  members  were  subscribers  to  The  Bab,  and 
it  was  assumed  that  all  would  be  willing  to  be,  and  indeed 
could  not  afford  not  to  be  if  they  desired  to  have  the  benefits 
of  membership  and  to  keep  in  touch  with  the  Association  and 
the  profession  in  the  State,  it  seemed  to  be  a  useless  expense 
of  time  and  money  to  be  collecting  the  two  amounts  in  two 
independent  bills.    It  imposed  a  very  heavy  and  unpalatable 
burden  on  the  Executive  Council,  who  get  no  compensation 
for  this  labor,  to  collect  the  subscription  bills  of  The  Bab 
from  all  over  the  State  by  correspondence. 

Four  dollars  is  a  less  sum  than  is  charged  as  dues  by  many 
State  Associations  without  any  collateral  benefits.    Our 
Association  will  throw  in  The  Bab,  which  costs  more  than  one 
dollar  a  year  to  publish,  to  say  nothing  of  the  gratuitous 
labor  expended  upon  it. 

The  full  text  of  the  amended  Constitution  regulating  this 
matter  is  as  follows : 

The  fee  for  admission  to  membership  shall  be  $6,  which 
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shall  in  all  oases  accompany  the  application  for  membership. 
The  annual  dues  shall  he  $4,  the  payment  of  which  shall 
entitle  each  member  to  receive  one  copy  of  the  journal  and  all 
the  regular  publications  of  the  Association  free  of  charge. 
The  Treasurer  shall  annually  set  apart  and  pay  over  to  the 
Bzecutive  Council  one-fourth  of  the  sum  collected  as  annual 
dues,  which  shall  be  used  as  a  fund  for  paying  the  expenses  of 
publishing  the  journal  of  the  Association. 

The  other  measure  adopted  by  the  Association  was  that 
hereafter  Thb  Bab  be  published  in  ten  instead  of  twelve 
numbers  per  year.    This  is  the  plan  of  some  of  the  leading 
law  journals  of  the  country ,  including  the  American  Law 
Review,  which  is  perhaps  the  first  journal  in  the  United  States. 
The  June  and  July  numbers  and  the  August  and  September 
numbers  are  consolidated.    They  will  be  larger  than  the  other 
numbers,  and  the  amount  of  matter  for  the  year  will  thus  be 
about  the  same  as  if  twelve  numbers  were  issued.    During 
July  and  August  the  lawyer,  as  a  rule,  is  off  on  a  vacation,  or  is 
indulging  in  a  volume  of  fiction  in  preference  to  law  literature, 
and  will  not  miss  the  hot  weather  edition  of  his  law  journal.. 

The  next  number  of  Thb  Bab  will,  under  this  plan,  reach  its 
patrons  about  the  first  of  September  prox. 

THE  average  lawyer  is  just  about  this  time  having 
irrepressible  visions  of  angling  in  mountain  streams, 
amid  the  fresh  foliage  of  the  forest,  with  singing  birds 
overhead  and  assured  isolation  from  intruding  clients. 

IN  Michigan  they  assess  a  dog  one  dollar  for  being  a  dog. 
In  Tennessee  they  assess  a  man  fifty  cents  for  being  a 
doctor.    It  costs  half  a  dollar  more  to  be  a  dog  in  Michigan 
than  a  doctor  in  Tennessee. 
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The  MofMter  of  the  HigliwAy. 


^TNY  one  who  follows  the  coniBe  of  evente  m  detailed  in 
^^     the  daily  press  has  not  failed  to  be  impressed  with 
the  following  which  the  coming  of  the  automobile  suggests. 

There  is  no  doubt  but  that  this  little  monster  on  our  public 
highways  is  going  to  make  a  fight  for  its  existence  and  a  right 
of  way  on  every  public  thoroughfare.    But  at  the  same  time  it 
will  be  recognized  as  a  menace  to  the  life  and  limbs  of 
everybody  and  everything  that  ventures  upon  the  highway. 
We  copy  from  an  exchange  the  following  as  a  sample  incident 
of  the  everyday  news,  which  only  needs  to  be  varied  in  its 
details  to  be  the  pommon  incident  of  every  paper  we  read : 

''Dr.  Clifford  Colgate  Moore,  retired  physician,  and  his  wife 
are  confined  to  their  home  on  North  Broadway,  both  suffering 
from  injuries  as  a  result  of  a  runaway  accident  caused  by  three 
operators  of  an  automobile.  Dr.  Moore  and  his  wife,  who  was 
a  daughter  of  the  well  known  circus  proprietor  named  Nathan, 
who  left  $1,000,000,  went  out  for  a  drive  behind  one  of  the 
doctor's  fast  trotters.  When  near  the  residence  of  William  H. 
Albro,  Dr.  Moore  saw  a  red  automobile  with  three  men  in  it 
coming  directly  toward  his  carriage  at  great  speed. 

They  paid  no  attention  to  him  and  he  turned  his  horse  to 
one  side  just  in  time  to  avoid  a  collision.    The  steam  and 
noise  scared  his  spirited  animal  and  the  horse  jumped  forward 
and  dashed  wildly  down  Broadway.      Finally  the  horse  turned 
into  the  curb  and  threw  Dr.  Moore  out  on  the  pavement  where 
he  lay  unconscious.    Mrs.  Moore  caught  the  reins  as  the  horse 
started  for  the  middle  of  the  road  again,  but  was  unable  to 
stop  its  speed.    She  kept  her  seat,  however,  guiding  the  horse 
between  passing  carriages.    Believing  that  she  might  be 
thrown  out  at  any  moment  she  firmly  grasped  the  reins  with 
her  right  hand  and  drew  up  the  robe  on  her  lap  and  wrapped  it 
around  her  head  to  protect  it  if  she  were  thrown  out. 

In  front  of  the  Rural  Cemetery  the  horse  dashed  against 
the  wall  throwing  Mrs.  Moore  high  in  the  air  and  over  the  wall 
into  the  cemetery.      Some  of  the  workmen  who  rushed  to  her 
assistance  found  her  semi-conscious.     A  carriage  was  called 
and  she  was  removed  to  her  home,  where  her  husband  had 
been  taken  by  passersby  who  witnessed  the  accident.     Drs. 
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DeSbrt  and  Pordy  were  summoned  and  found  both  suffering 
from  many  dislocations,  cuts  and  bruises. 

The  men  in  the  automobile  kept  right  on,  never  once  turning 
to  see^what  damage  they  had  done.    After  scaring  Dr.  Moore's 
horse  they  frightened  several  other  horses,  among  them  that  of 
Frederick  Paine,  a  coal  merchimt.    Paine's  horse  started  and 
before  Mr.  Paine  could  control  him  he  was  thrown  to  the 
roadway,  his  carriage  demolished  and  the  horse  injured. 
Several  drivers  tried  to  follow  the  stoangers,  but  the  flyer 
out  distanced  them  and  they  were  soon  lont  to  view  on  their 
way  to  Mamaroneck.    It  is  believed  that  the  auto  is  owned  by 
some  of  the  residents  of  Orienta  Point." 

In  West  Virginia,  outside  of  the  larger  cities,  our  experience 

with  this  thing  is  yet  very  limited.     But  before  the  next 

legislature  adjourns  there  ought  to  be  a  statute  that  would 

prevent  these  new  comers  from  monopolising  the  roads,  or 

otherwise  we  will  have  a  reign  of  terror  before  the  next 

succeeding  leg^lature,  two  years  hence,  can  come  to  the  rescue . 

One  of  the  campaign  stories  that  floated  through  the  cloak 
room  recently,  says  the  Washington  Poii,  related  to  Senator 
Fairbanks,  of  Indiana,  and  Governor  Shaw,  of  Iowa,  the 
newly  appointed  Secretary  of  the  Treasury.    According  to  the 
story  these  two  orators  were  stumping  Kentucky.    After  a 
successful  meeting  the  Kentucky  colonel  who  had  the  two 
Republican  statesmen  in  charge  invited  them  into  the  hotel  for 
some  refreshments. 

""What'll  you  have?''  he  asked  Senator  Fairbanks. 

**A  little  cold  Apolinaris,'*  was  the  reply. 

^^And  you? ^  said  the  host  to  Governor  Shaw  (who  is  a  good 
Methodist,  and  resides  in  one  of  the  best  dairy  counties  of  the 
Hawkeye  State). 

'*I  think  I  shall  have  a  glass  of  buttermUk.'* 

The  waiter  turned  to  the  Kentuckian. 

^'What  shall  I  give  you,  colonel?''  he  asked. 

The  Kentucky  gentleman  heaved  a  long  sigh.    ^'tTnder  the 
circumstances,"  he  said,  **I  think  you  can  give  me  a  piece 
of  pie.'* 
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Bill  of  liiltng  Not  OoncliislTe. 


THE  Supreme  Court  of  Eansaa  in  Miseouriy  K.  A  T.  Ry. 
YS.  Simonson  (April,  19Q2,  68  Pac.,  663)  decided  a 
queetioD  of  some  noyelty  and  of  general  interest.    It  was 
held  that  a  statute  of  Kansas,  which  makes  the  specification 
of  weights  in  bills  of  lading  issued  by  railroad  companies  for 
hay,  grain,  etc.,  shipped  over  their  lines  conclusive  evidence 
of  the  correctness  of  such  weights,  is  unconstitutional,  because 
denying  to  the  companies  due  process  of  law,  and  wrongfully 
depriving  the  courts  of  the  judicial  power  to  determine  the 
weight  and  sufficiency  of  evidence.    The  decision  by  a  bare 
majority  of  the  court  and  the  dissenting  judges  make  out  a 
somewhat  plausible  case.    It  is  conceded,  both  by  the  majority 
and  the  minority,  that  a  Legislature  has  the  right  to  modify 
the  rules  of  evidence.    Statutes  making  certain  proof, 
documentary  or  oral,  merely  presumptive  evidence,  fall  within 
such  power.    When,  however,  a  Legislature  assumes  to  make 
evidence  of  any  kind  eonchmve  evidence,  it  in  effect  takes 
away  the  right  of  judicial  trial  of  the  question  of  fact 
comprehended  by  it.    This,  as  we  understand  it,  is  the  gist  of 
the  argument  of  the  majority  of  the  court,  and  it  would 
seem  to  be  sound. 

Will  the  person  who  exchanged  a  very  large  old  cotton 
umbrella  for  a  new  silk  one  at  the  Methodist  supper  last 
Wednesday  night,  as  soon  as  they  find  out  the  mistdce,  return 
the  silk  one  to  the  owner? — Fairfield  Journal. 

Not  unless  persons  in  Maine  are  diametrically  different  from 
most  other  persons.    The  person  who  mistakes  a  very  large 
old  cotton  umbrella  for  a  new  silk  one  will  prefer  to  continue 
in  his  delusion. 
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'•HlfltoflT**— 80  Dubbed. 


ONE  Granyille  D.  Hall,  who  was  fonnerly  resident  in  West 
Viiginia,  but  whose  peregrinations  have  landed  him  in 
Ohio,  has  issued  a  book  which  purports  to  be  a  ' 'history"  of 
the  rending  of  Virginia. 

Any  aocurate  and  discriminating  contribution  to  the  events 
which  culminated  in  the  erection  of  this  State  would  be 
received  as  a  valuable  addition  to  a  history  which  opens  a 
wide  field  and  which  is  as  yet  but  little  explored  and  the 
existing  material  for  which  is  unfortunately  very  meager. 

But  Mr.  Hall  seems  to  have  designed  a  volume  that  would 
perpetuate  the  personal  hate  and  spite  and  bitterness  that 
was  engendered  by  the  intense  partisanship  of  that  period 
between  men  who  were  honest  and  patriotic,  but  who  differed 
as  to  the  best  course  to  take  under  conditions  that  were 
entirely  new  and  trying  to  the  best  statesmanship.    Those 
patriotic  men  who  foiged  from  the  ''raw  material/'  so  to 
speak,  the  sovereign  State  of  West  Virginia  were  naturally 
not  all  of  one  mind  as  to  the  means  to  a  common  end,  and 
they  contended  warmly,  with  one  another,  and  erred  in  their 
individual  judgments  many  times,  but  they  had  a  single 
purpose  in  view,  and  when  the  majority  had  determined  the 
course  they  all  patriotically  fell  into  line  and  joined  hearts 
and  hands  in  reaching  the  common  end. 

What  boots  it,  now  that  the  end  was  reached,  though 
through  much  contention,  and  the  new  State  is  a  veritable 
entity,  that  the  pioneers  in  the  great  and  glorious  movement 
were  sometimes  individually  wrong,  and  that  they  warmly 
antagonised  one  another  as  to  the  means  to  the  end,  if  by 
such  contention  they  wrought  out,  as  all  such  schemes  are 
wrought  out,  the  one  patriotic  purpose  in  view? 

It  must  be  a  very  devilish,  uncharitable  spirit  that  would 


Digitized  by  VjOOQIC 


280  THB  BAR 


want  to  hold  up  to  the  light  at  this  day  the  human  foibles 
and  the  human  mistakes  of  the  patriotic  men  whose  struggle 
gave  us  the  new  State,  and  to  interpret  them  as  lacking  in 
loyalty,  and  put  such  things  in  a  book,  and  hand  it  down  to 
future  generations  under  the  name  of  history  I 

Yet  in  this  volume  that  this  man  has  put  forth  there  is 
scarcely  one  of  the  men  whose  memory  this  State  reveres  for 
his  patriotic  and  self-sacrificing  devotion  to  the  work  of  its 
establishment,  and  whose  names  are  household  words  with  our 
people,  whose  character  and  motives  are  not  besmirched  and 
impugned  by  this  cold-blooded  hi»U>rian(f) 

If  the  book  has  any  other  purpose  than  this  it  is  not 
disclosed. 

It  reminds  us  of  one  who  has  sat  as  an  auditor  under  an 
eloquent  and  instructive  address  and  then  gone  away  to  tell 
what  an  ugly  bonnet  Susannah  Smith  wore ;  and  what  a  dude 
Miss  Jemima  Brown  had  for  a  beau;  and  to  retail  all  the 
little  tittle-tattle  of  the  occasion  as  the  principal  features  of 
the  inspiring  event,  without  mentioning  the  address. 

We  do  not  believe  there  has  ever  a  book  been  put  forth 
under  the  title  of  a  * 'history"  that  discloses  a  more 
malignant,  narrow  and  partisan  spirit  than  this  same  volume. 

The  title  is  a  misnomer.  It  ought  to  be  inscribed  ''Thb 
SoAVBNOBB,"  and  buried  in  a  low,  deep  grave  along  side  of 
meanness. 

A  gift  by  a  mao  to  his  wife  of  a  certlflcate  of  stock  io  a  corporatloo, 
which  is  immediately  delivered  and  retained  by  her,  is  held,  ia  First 
Nat.  Baok  vs.  aollaod  (Va.)  56  L.  R  A.  155,  oot  to  be  affected  by 
his  subseqaeot  receipt  of  the  divideods  tbereoa,  aod  mentioa  of  the 
Steele  io  bis  will  aod  io  ao  assigoment  for  creditors  as  baviog  been 
given  to  her. 

Tliat  one  Injared  by  a  defect  in  a  city  street  was  a  member  of  the 
city  council  is  held,  in  Danville  vs.  Robinson  (Va.)  55  L.  B.  A.  ie2, 
not  to  prevent  his  recovery  of  damages  for  the  injury,  if  he  was  not  a 
member  of  the  committee  haying  sapervision  of  the  highways,  and 
was  not  charged  with  the  duty  of  making  repairs. 
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Brldenoe  of  Wealth  of  I>el^ndAiit  on  the  Qnestfon  of 
fizemplary  Damaces. 


TN  Tucker  vs  WiDders,  decided  in  the  Supreme  Court  of 
I     North  Carolina  in  April,  1902  (41  S.  E.,  8),  it  was  held 

that,  in  an  action  for  unlawful  arreet,  eyidence  of  the 
reputed  wealth  of  the  defendant  was  competent  on  the 
question  of  punitive  damages,  and  the  plaintiff  was  not 
restricted  to  proof  of  the  tax  list.    The  court  upholds  the 
decision  upon  the  principal  point  inyolved  by  previous  cases 
in  its  own  forum.    The  rule  laid  down,  however,  is  one  of 
quite  general  application.    In  a  note  to  Rowe  va.  Moses,  a 
South  Carolina  case,  in  67  Am.  Dec.  (p.  560),  a  number  of 
concurring  cases  are  collected  and  summarized.    The  same 
rule  is  stated  in  Sedgwick  on  Damages  (vol.  1,  sec.  385, 
%tb  ed.).    This  learned  author  cites  many  authorities 
upholding  the  rule,  and  one  opposed  to  it,  i.  e.,  Ouengerich  vs. 
Smith  (34  Iowa,  348).    As  matter  of  strict  logic  it  would  be 
difficult  to  answer  the  following  passage  from  the  dissenting 
opinion  in  the  case  last  named :  *The  law  permits  such 
(exemplary)  damages  to  be  recovered  for  the  correction  and 
punishment  of  the  defendant,  and  as  an  example  to  the 
community.    Now  it  is  plain  that  a  verdict  of  a  few  dollars, 
which  would  operate  as  a  punishment,  if  assessed  against  a 
poor  man,  would  utterly  fail  to  have  that  effect  ux>on  a  man 
of  wealth.    Verdicts  for  punitive  damages  ought,  therefore, 
to  be  graduated  according  to  the  ability  of  the  offender  to  pay. 
Nothing  else  would  be  just  or  reasonable." 

As  our  own  Court  of  Appeals  has  gone  to  the  extent  of 
overruling  itself  to  assert  and  maintain  the  right  to  exemplary 
damages,  it  is  to  be  inferred  that  it  would,  on  occasion,  uphold 
the  doctrine  of  the  North  Carolina  court  and  allow  the  jury 
to  ''size  a  defendant's  pile." 
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^«0tfoe  TS.  JmmUo^ 


ToThsBab: 

'IP^B  Btatemeot  of  the  case  see  Bab  (May)  page  228.    As  we 
^      uodentaod  Judge  Hugos  sustained  the  JadgmeDt  of  the 
second  Justice  on  the  **gioand  that  the  first  Justice  had  no 
Jurisdiction  to  try  A.  upon  his  Toluotary  appearance,  nor  until  a 
warrant  had  been  sworn  out  charging  him  with  the  assault,  and  A. 
had  been  arrested  and  tried  under  the  warrant,  unless  the  assault 
bad  been  committed  in  his  presence  or  that  of  an  officer." 

That  the  Justice  has  Jurisdiction,  under  the  restrictions  imposed 
by  law,  to  try  assaults,  is  found  in  Sec.  219,  Chap.  50,  of  the  Oode,  a 
part  of  which  reads:    **In  cases  of  assault  and  battery,  unless 
committed  on  a  Sheriff  or  other  officer  of  Justice,  or  riotously,  or  with 
intent  to  commit  a  felony,  etc.*' 

What  restrictions  does  the  law  impose?    They  are  found  in  Sec 
221  of  same  chapter,  tIs.:  'The  proceedings  before  the  Justice  shall 
be  by  warrant  of  arrest  m  the  name  of  the  State,  except  when  an 
offence  of  which  the  Justice  has  Jurisdiction  is  committed  in  his 
presence,  or  in  that  of  a  Constable,  either  of  them  may  forthwith 
apprehend  the  offender,  or  cause  him  to  be  apprehended,  and  in  such 
case  the  offender  may  be  tried  before  the  Justice  and  dealt  with 
according  to  law,  without  such  warrant." 

Now  it  is  dear  that  there  is  no  authority  for  the  Justice  to 
proceed  except  by  warrant,  or  when  the  assault  is  in  the  presence  of  a 
Justice  or  Constable. 

It  is  true  that  **a  plenary  Judicial  confession,  i.  e.,  a  confession 
made  by  the  accused  before  a  tribunal  competent  to  try  him,  is 
sufficient  whereon  to  found  a  conviction."    Am.  A  Eng.  Sue  Law 
(Ist  Ed.),  446.    It  is  in  other  words  a  plea  of  guilty.    Can  the 
defendant  enter  this  plea  until  he  is  charged  with  an  offence  in  the 
manner  prescribed  by  law?    We  think  not.    The  decision  of  Judge 
Hugus  is  in  accord  with  the  spirit  and  letter  of  the  law.    Nothing 
should  be  read  into  this  statute.    It  nowhere  authorizes  the 
Toluntary  appearance  of  a  person,  and  the  acceptance  of  his 
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coDfessioo  to  an  oflSeooe  hf  a  Jnstloe,  althoogh  soeh  Jnsiioe  may  have 
Jorisdictlon  of  the  oflSeiioe.    Nor  is  this  the  rale  io  the  Oircolt  Ooort. 
There  is  no  eaae  of  reoord,  so  f^  as  the  writer  knows,  where  the 
Oircoit  Ooort  permitted  a  person  to  plead  goOtj  of  an  offence  nntil 
he  was  first  indicted  therefor  and  tonight  before  the  oonrt  in  the 
manner  prescribed  by  law,  chaiged  with  the  commission  of  the 
offence.    As  the  case  was  before  Judge  Hugos  there  was  nothing  in 
the  record  to  show  that  the  first  Justice  had  Jurisdiction,  tIi.,  that 
warrant  had  been  issued,  or  an  offence  committed  in  the  presence 
of  an  officer;  while  the  proceedings  before  tlie  second  Justice  wore 
regular,  and  showed  the  Jurisdiction  of  the  Justice,  and  therefore 
the  holding  of  Judge  Hugus  as  above  stated  is  correct. 

M ABCHLLUS  M.  THOUwnr. 

A  certain  good  physician  whose  door  bell  rang  late  one  night, 
supposing  that  the  summons  was  from  some  one  who  needed  his 
senrices,  rose  from  bed,  put  on  his  dressing  gown,  and  went  down 
to  the  door. 

A  colored  man  stood  there,  holding  a  huge  paper  package,  from 
which  buds  and  leaves  were  protruding. 

*'Is  Miss  Oaline  Ward  in?^  asked  the  man. 

'•She  has  retired,**  returned  the  doctor.    Miss  '•Oaline*'  Ward 
was  his  colored  cook. 

'•I's  sorry,  sah,  to  call  so  late.    Dah  was  a  Jam  in  de  street  cars. 
I'll  leab  dis  fo'  her,  sah,  ef  you  will  kindly  gib  it  to  her  in  de 
mo*nin*.** 

'•Oertainly,**  said  the  doctor.    He  took  the  bundle  carefully,  dosed 
the  door,  and  carried  the  flowers  to  the  kitchen.    There  he  placed  a 
dishpan  in  the  sink,  drew  a  few  inches  of  water  in  it,  carefully 
pressed  the  base  of  the  package  into  the  water,  and  went  back  to 
bed,  thinking  how  pleased  Miss  ••Oa*line**  would  be. 

The  next  morning  be  went  into  the  kitchen  early,  to  find  the  cook 
holding  a  dripping  bundle.    Her  manner  was  beUigerenti  and  her 
tone  was  in  keeping  with  it. 

(•Bf  1  had  de  pusson  beah  dat  did  dat,**  said  she,  "l*d  empty  the 
kittie  on  *em.    I'd  Jes'  like  to  know  who  put  my  new  hat  in  de 
dishpan— dat  I  would  I    I'd  scald  *em  for  sho  !'* 
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Miitmal  AMAolt. 


*«  Ben  Battle  was  a  soldier  bold, 
And  used  to  war^  alarms, 
But  a  oaoDOQ  ball  took  off  his  legs, 
80  he  laid  down  his  arms." — Hood. 

THE  Supreme  Court  of  North  Caroliua  recently  had  before 
it  a  case  of  State  tb.  Battle,  41  S.  E.  Rep.  66.    There  is 
nothing  in  the  report  which  definitely  shows  that  the  defendant 
was  a  lineal  descendant  of  the  hero  of  Mr.  Hood's  poem,  but 
there  are  two  circumstances  which  strongly  tend  to  indicate 
that  this  was  the  fact.    One  of  these  is  the  name.    If  the  name 
of  the  defendant  were  Smith  it  would  perhaps  not  be  proper 
to  draw  the  conclusion  that  he  was  necessarily  the  descendant 
of  any  Smith  who  might  casually  be  met  with  in  ancient 
literature.    This  follows  from  the  well  known  fact  that  the 
name  Smith  is  not  unusual,  but  on  the  contrary  is  of  rather 
frequent  occurrence.    No  such  statement  can  properly  be  made 
with  respect  to  the  name  Battle.    The  only  two  places  in 
which  I  have  ever  met  the  name  were  in  the  report  of  the  case 
above  referred  to  and  in  the  pathetic  ballad  of  Faithless  Nellie 
Oray.    It  seems  reasonable,  therefore,  to  conclude  that  the 
hero  of  the  ballad  was  the  ancestor  of  the  defendant  in  the 
lawsuit,  even  although  Nellie  Gray  would  not  marry  him. 

If  the  conclusion  does  not  seem  warranted  from  the  identity 
of  the  name,  it  certainly  may  fairly  be  deduced  from  what  we 
know  of  the  characters  of  the  two  men.    Ben  Battle  was  used 
to  war's  alarms,  and  the  defendant  in  this  recent  case  was  a 
fighter. 

The  l^al  problem  before  the  court  was  that  of  a  mutual 
assault.    The  indictment  charged  that  the  two  defendants 
who  were  named  in  it,  Mr.  Battle  and  Mr.  Powell,  mutually 
assaulted  each  other.    The  word  mutual  does  not  seem  to  be 
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free  from  Bome  confnsioD  with  respeot  to  its  proper 
signification.    Mr.  Charles  Dickens  employed  this  word  in 
constructing  the  title  for  one  of  his  favorite  books,  Our  Mutual 
Friend.    Upon  inviastigation  it  appears  that  the  friend  referred 
to  in  the  title  was  a  person  who  was  the  friend  of  two  other 
persons.    He  was,  so  to  speak,  a  third  person  singular.    The 
two  other  persons  were  conjoined  by  the  preposition  our.    The 
third  person  was  the  friend  of  both  of  them,  and  was  called 
Our  Mutual  Friend. 

Now  if  the  word  was  used  in  this  indictment  with  the 
meaning  given  to  it  by  Mr.  Dickens^  and  if^  as  would  be 
appropriate,  the  word  enemy  shoidd  be  substituted  instead  of 
the  word  friend,  it  would  be  necessary  to  look  somewhere  else 
for  the  third  person  who  would  be  the  subject  of  the  assault 
Under  that  construction,  Mr.  Battle  and  Mr.  Powell  would 
have  committed  a  mutual  assault.    Their  mutual  enemy 
would  have  been  some  third  person,  and  they  would  themselves 
have  been  more  like  mutual  friends. 

But  the  grand  jurors  who  found  the  indictment  seem  to  have 
put  another  interpretation  upon  the  word.    They  accuse  Mr. 
Battle  and  Mr.  Powell  of  having  committed  a  mutual  assault, 
and  they  seem  to  have  intimated  that  these  two  defendants 
had  assaulted  one  another.    Each  had  committed  an  assault 
upon  the  other,  and  the  assault  was  thus  created  into  a 
mutual  assault. 

Yet  the  assault  does  not  seem  to  have  been  mutual  in  all  its 
characteristics,  for  the  court  suspended  judgment  as  to  Powell 
and  sentenced  Battle  to  imprisonment.    Manifestly  if  the 
assault  had  been  strictly  mutual  the  punishments  would  have 
been  identical. 

It  has  always  seemed  reasonably  clear  as  a  matter  of  law 
that  if  a  person  werd  assaulted  he  had  the  right  to  defend 
himself,  and  he  could  only  do  this  under  ordinary 
circumstances  by  fighting,  or  as  it  would  be  technically  put,  by 
assaulting  his  assailant    His  defence  would  be  wholly 
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JQBtifiable,  and  would  not  be  a  criminal  act  npon  his  part, 
nor  warrant  an  indictment  nor  punishment.    It  moat  be 
manifesti  therefore,  tiiat  in  the  case  of  a  mntoal  assanlt  each 
person  is  assaulted,  and,  therefore,  has  the  right  to  defend 
himself.    Consequently  he  is  justified  in  the  execution  of  this 
right  and  commits  no  crime.    It  must  follow,  therefore,  that 
the  act  of  each,  in  the  case  of  a  mutual  assault,  is  justifiable 
and  free  from  crime,  and,  therefore,  that  a  mutual  assault 
would  present  circumstances  which  would  show  that  neither 
of  the  persons  implicated  could  properly  be  punished.    In 
truth  the  court  could  not  impose  with  propriety  any 
punishment  upon  the  persons  who  might  engage  in  a  mutual 
assault,  unless  the  court  should  first  determine  as  a  matter  of 
law  that  Mr.  Dickens'  interpretation  of  the  word  mutual  is  the 
proper  and  the  only  interpretation. 


^  dt 


To  Olrottit  Clerks. 


THE  BAR  would  be  glad  to  learn  from  Circuit  Clerks  now 
in  office  whether  they  will  stand  for  re-election  next  fall. 
We  will  publish  in  the  next  number  a  list  of  those  who  will  be 
candidates  again,  as  a  matter  of  interest  and  information  to 
tiie  readers  of  Thb  Bab.    It  may  be  of  some  advantage  to 
tiiose  who  are  candidates,  and  in  any  event  it  will  not  cost 
tiiem  anything;  and  we  are  sure  it  will  be  an  item  of  interest 
to  tiie  profession  to  know  who  are  candidates  for  re-election  in 
the  different  counties.    The  Circuit  Clerks  have  been  very 
kind  to  Ths  Bab,  as  a  general  rule,  and  we  would  gladly  do 
anything  that  may  promote  the  individual  interests  of  such. 
Let  each  of  them  please  drpp  us  a  postal  card,  whether  he 
intends  standing  for  re-election  or  notr 
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The  Irrednolhle  Sobool  Fund  Amendment. 


THE  last  number  of  the  West  Virginia  School  Journal, 
coDtains  two  articles  on  the  question  of  the  expediency 
of  the  proposed  amendment  to  the  Constitution  relating  to  the 
irreducible  school  fund.    Bach  of  them  is  from  the  pen  of  an 
ex-Superintendent  of  Schools,  who  may  be  presumed  to  have 
given  the  subject  intelligent  consideration,  and  whose 
judgment  is  worthy  of  respect  on  this  important  measure. 
The  first  of  these  articles  is  by  Hon.  Virgil  A.  Lewis,  who 
opposed  the  adoption  of  the  amendment,  and  the  second  by 
Hon.  B.  L.  Butcher,  who  favors  its  adoption. 

Mr.  Lewis  gives  the  origin  and  history  of  the  ''Irreducible 
School  Fund"  down  to  the  present  time,  showing  the  net 
result  of  the  accumulation  to  be  $1,100,000,  and  then  proceeds 
to  give  the  reasons  why  he  opposes  the  adoption  of  the 
proposed  amendment,  as  follows : 

By  its  provision,  if  adopted  by  the  people  at  the  next  general 
election  in  November,  this  Fund  is  to  be  henceforth  limited  to 
$1,000,000,  and  thereafter  "All  moneys  heretofore  payable  into 
the  Treasury  under  the  provision  of  said  Section  4,  to  the  credit 
of  the  'Irreducible  School  Fund,'  shall  hereafter  be  paid  into  the 
Treasury  to  the  credit  of  the  'General  School  Fund'  for  the 
support  of  the  Free  Schools  of  the  State." 

By  the  submission  of  this  amendment  the  question  of  the 
distribution  of  the  whole  Fund  is  eliminated  and  the  people  will 
decide  whether  this  Fund  shall  be  fixed  at  $1,000,000  or  whether 
it  shall  continue  to  increase  in  the  future  from  the  same  sources 
which  have  augmented  it  in  the  past.    Which  of  these  is  the 
wiser  thing  to  do?    This  question  now  presents  itself  to  every 
voter  in  the  State,  not  as  a  political  one,  but  as  one  of  the  vastest 
moment  to  the  educational  interests  of  the  State— the  greatest 
interest  that  the  people  of  this  or  any  other  commonwealth  have 
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to  oondder.    This  Fond,  as  before  stated,  now  sggr^;ates 
$1,100,000,  and  it  is  being  gradaally  increased  from  the  two 
soaroes  named  at  the  rate  of  rtom  $46,000  to  $50,000  annually,  so 
that  by  the  time  the  amendment  becomes  operative,  should  it  be 
adopted,  the  total  amount  of  the  Fund  will  be  $l,200,00a    Shoold 
this  be  rednced  to  $1,000,000  and  kept  at  that  sum?    If  so,  West 
Virginia  will  stand  almost  alone  in  the  matter  of  a  9mall 
^Irreducible  School  Fund.*^    A  broad  statesmanship  has  by 
legislation  created  these  irreducible  school  funds.    There  is 
probably  not  a  State  in  the  Union,  and  it  is  belieyed  that  there 
is  not  a  commonwealth  in  the  world  haviug  a  public  school 
system  that  does  uot  hare  such  a  ftind  or  its  equivalent  iu  school 
lands  or  other  property.    In  evidence  of  this  statement  the 
following  is  taken  from  data  which  the  writer  collected  some 
years  ago,  relative  to  States  having  permanent  School  Funds,  viz.: 
Kentucky  has  ^uch  a  fund  aggregating  $2,200,000;  Connecticut, 
$2,600,000;  Wisconsin,  $3,600,000;  Oregon,  $4,000,000; 
Massachusetts,  $4,000,000,  which  the  Legislature  is  to  increase  at 
the  rate  of  $100,000  annually  until  it  amounts  to  $20,000,000; 
Iowa,  $4,000,000;  Ohio,  $6,000,000;  Kansas.  $0,600,000;  Minnesota, 
$12,000,000,  which  amount  is  to  be  increased  to  $20,000,000; 
Missouri,  $12,000,000;  Texas,  $12,000,000;  Colorado,  Mississippi, 
Louisiana  and  other  States  have  fh>m  $1,200^000  to  $2,000,000; 
while  the  new  States  of  Washington,  Montana  and  the  two 
Dakotas  have  created  these  fdnds  without  limitation.    More 
might  be  given,  but  this  is  sufficient  to  show  that  the  States 
doing  most  for  education  are  those  having  large  invested  school 
funds.    Then,  too,  it  should  be  remembered  that  many  States, 
especially  those  in  the  West  and  Northwest,  have  large  annual 
revenues  derived  fh>m  school  lands  that  are  now  of  immense  value, 
but  West  Virginia  has  none  of  this. 

Our  irreducible  school  fund  continues  to  increase  without 
taxation,  and  hence  its  creation  and  continuance  is  not  felt,  nor 
will  it  be  felt  in  the  future  by  the  people  who  would  feel  it  if  they 
were  required  to  pay  by  direct  taxation  the  amount  which  this 
fund  annually  yidds  and  will  continue  to  yield  in  the  future. 
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Weet  Virginia  wiU,  as  I  believe,  take  a  aiep  backward  firom  among 
her  most  adyanced  sister  States  in  the  matter  of  permanent 
school  funds,  or  their  equivalent,  if  she  limits  hers  to  11,000,000. 
Will  it  not  be  better  to  permit  this  tand  to  go  on  increasing? 
Let  us  see.    We  have  said  that  its  annual  increase  is  from 
$45,000  to  $60,000.    Take  the  last  named  amount  as  a  basis. 
At  this  rate  by  the  time  the  amendment,  if  adopted,  becomes 
operative,  the  fund  will«  as  before  stated,  amount  to  $1,800,000. 
This  sum,  as  now  invested,  will  produce  annually  an  income  of 
about  $50,000  to  be  added  to  the  ""DistribuUble  School  Fund'' 
each  year — that  is  nearly  a  thousand  dollars  to  each  county — ^that 
is  to  say  the  annual  interest  thereon  will  pay  each  year  for 
1,660  months  of  school  at  $30  per  month.    But  more,  if  this  ftind 
is  permitted  to  continue  increasing  at  the  present  rate  for,  say  30 
years,  it  will  then  amount  to  $2,600,000,  and  will  at  present  rate 
yield  an  annual  interest  or  revenue  of  il26,000.    Thirty  years  is  a 
long  time  in  the  life  of  an  individual,  but  a  very  brief  period  in 
the  history  of  a  State,  and  the  question  is,  shall  our  children,  who 
will  then  be  the  State's  citizens  and  tax-payers,  have  an 
irreducible  school  fund  of  $2,600,000,  with  an  annual  income 
therefrom  of  $126,000,  or  shall  they  have  the  said  fund  amounting 
to  $1,000,000,  yielding  but  $60,000?    Let  it  be  remembered,  too, 
that^^  the  years  which  make  up  these  thirty  come  and  go,  the 
proceeds  of  the  tand  to  be  distributed  annually  will  far  exceed 
the  amount  which  can  be  distributed  each  year  firom  the  sources 
firom  which  the  fund  is  now  augmented,  but  which  is  to  be 
distributed  as  a  part  ot  the  ''DistribuUble  School  Fund"  if  the 
amendment  is  adopted. 

I  am  aware  that  it  has  been  said  that  this  tand  cannot  be 
invested  profitably,  but  this  is  a  mistake.    This  is  like  saying 
that  a  business  man  shall  not  increase  his  capital  for  the  reason 
that  he  may  not  be  able  to  find  a  profitable  investment.    More 
than  half  a  million  dollars  of  the  present  fund  is  safely  invested 
at  from  four  to  six  per  cent.,  and  the  remainder  is  deposited  in 
banks  selected  by  the  Board  of  Public  Works  as  State 
depositories,  which  pay  three  per  cent,  on  the  fkind,  payable 
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quarterly,  and  therefore  compoanded  tour  times  a  year.    This,  of 
itself;  is  a  good  inyestm^it,  and  capitalists  are  to-day  willing  to 
pay  large  premiums  on  three  per  cent  United  States  bonds.    The 
deposit  of  our  fund  in  bank  is  a  better  investment  than  this,  for 
76  have  no  preminms  to  pay.    Not  only  so,  but  this  ftind  has 
been  and  will  continue  to  be  of  very  great  nseftilness  in  assisting 
cities,  towns  and  magisterial  districts  in  the  State,  in  whose 
bonds  it  has  been  invested,  to  secure  good  buildings  and  thus 
make  long  strides  in  their  educational  work. 

But  another  question.    What  is  to  be  the  future  condition  of 
our  State?    California  was  once  rich  in  mines,  but  these  have 
largely  failed,  and  she  is  now  largely  an  agricultural  and  fruit 
growing  State.    Her  irreducible  school  fund,  according  to  King's 
Handbook  of  the  United  States,  is  nearly  $4,000,000.    If  her 
people  had  to  provide  for  the  support  of  her  educational  system 
by  direct  taxation  alone,  it  would  be  a  very  heavy  burden  upon 
them.     How  will  it  be  with  West  Virginia  in  the  years  that  are  to 
come?    She  is  now  rich  in  material  resources — timber,  gas,  oil 
and  coal — but  in  a  few  years  her  forests  will  be  gone,  her  gas  and 
oil  will  most  likely  disappear,  as  has  been  the  case  in  other  fields. 
She  will  still  have  her  coal  mines  and  railroads,  but  these  alone 
will  not  defray  the  expenses  of  her  public  school  S3'stem,  and  the 
chief  burden  of  |ts  support  will  fall  upon  her  agricultural  classes. 
Burden,  indeed,  it  will  then  be  if  the  system  is  almost  wholly 
dependent  upon  direct  taxation  for  its  support     Better,  then,  to 
have  an  irreducible  school  fund  of  two  or  three  million  dollars 
yielding  a  hundred  and  fifty  or  two  hundred  thousand  dollars 
annually,  which  sum  will  make  up  a  large  part  of  the  distributable 
fund  at  that  time. 

I  believe  that  our  public  school  system,  new  as  it  is,  when 
compared  with  that  of  the  older  States,  should  not  now  be 
deprived  of  resources  for  its  future  support  by  curtailing  its 
irreducible  school  fund.    A  wise  and  patriotic  citizenship  looks  to 
the  future  as  well  as  the  present  welfare  of  the  State. 

MB.    butcher's   ABOUMBNT. 

Mr.  Butcher  gives  his  reasons  succinctly  in  favor  of  the 
amendment  as  follows: 
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I  range  myBelf  among  those  who  will  TOte  for  the  amendment. 

My  reasons:    I  do  not  think  that  future  generations  will  need 
the  accumulations  of  this  age  for  school  purposes;  and  am 
inclined  to  think  they  will  be  better  prepared  to  support  their 
schools  than  we  are  to-day.    The  amount  accumulated  is 
comparatively  very  small  when  the  income  only  is  used.    The 
principal  is  always  in  danger  of  loss  by  insecure  investment  in  one 
way  or  another.    Banks  go  wrong,  bonds  turn  out  to  be 
worthless,  etc. 

I  feel  that  the  money  in  the  hands  of  the  people  is  worth  more 
to  them  than  we  get  for  it  when  it  is  loaned  out  at  a  low  rate  of 
interest    Besides,  the  State  should  not  engage  in  loaning  money. 

The  sources  from  which  this  fund  is  derived  form,  also,  is  a 
very  serious  objection  to  it    You  will  observe  that  among  these 
''forfeited,  delinquent,  waste  and  unappropriated  lands,''  is  one 
source  of  income.    The  history  of  the  fund  will  show  that  the 
greatest  income  to  this  fund  is  from  these  sources,  bo  that  the 
greater  part  of  the  more  than  $1,000,000  now  in  hand,  outside  of 
the  amounts  turned  over  by  the  State  of  Virginia,  has  been 
accumulated  ''from  forfeited,  delinquent,  waste  and  unappropriated 
lands."    The  income  fk'om  "waste  and  unappropriated  lands"  is 
small,  but  from  "forfeited  and  delinquent  lands"  the  amount  is 
large,  comparatively.    Now,  the  State  and  State  school  taxes 
on  "forfeited  and  delinquent  lands"  was  levied  for  current 
expenses,  but  the  owners  of  the  lands  failed  to  pay  in  the  usual 
way,  and  the  delay  resulted  in  "delinquent  and  forfeited  lands;" 
and  this  occurs  every  year  with  more  or  less  land,  and  this 
amount  of  the  taxes  for  State  and  school  purposes  fails  to  reach 
the  Treasury.    But  by  subsequent  effort  the  State  obtains  these 
taxes  either  by  sale  of  the  land  or  the  owners  redeem  it    But 
these  taxes  do  not  go  into  the  State  Treasury,  as  the  taxes  of  the 
prompt  tax-payer,  but  under  Sec  4,' Art  12,  go  to  the  Permanent 
School  Fund  to  be  loaned  and  the  interest  used  for  schools.    In 
other  words,  taking  directly  from  the  tax-payers  a  sum  levied  for 
State  and  State  school  puiposes.    This,  ol  course,  to  that  extent 
increases  the  amount  of  taxes  to  be  raised  by  the  prompt 
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tax-payers,  and  becomes,  theiefore,  in  effect,  a  direct  tax  upon 
property  to  lay  up  a  ftind  to  be  loaned  oat  at  a  low  rate  of  interest 
for  the  benefit  of  fatnre  generations.    This  is  not  good  business  in 
a  State  deyeloping  fh>in  the  virgin  forest;  and  is  a  burden  upon 
tax-payers  that  should  not  be  imposed. 

The  sums  obtained  ''from  grants,  devises,  or  bequests,'*  and  the 
^estates  of  persons  who  may  die  without  leaving  a  will  or  heir,'* 
are  very  small,  and  would  better  fall  into  the  Greneral  School  Fund, 
where  they  could  be  utilized  in  the  current  expenses  ot  schools, 
than  laid  up  for  interest  in  ftiture  yeara 

There  is  another  serious  objection  to  the  present  law  that  the 
Amendment  may  cure.    ''The  proceeds  of  any  taxes  that  may  be 
levied  on  the  revenues  of  any  corporation,"  go  into  this  Permanent 
School  Fund.    This  provision  has  never  been  a  source  of  income  to 
the  Fund,  because  the  legislature  has  not  levied  taxes  "on  the 
revenues  of  any  corporations."    One  of  the  strong  and  efiective 
arguments  against  levying  taxes  on  this  source  of  taxation  has 
been  that  the  taxes  thus  collected  would  go  into  a  Permanent  Fund 
and  not  aid  the  current  income  of  the  Schools.      My  observation 
has  been  that  the  Legislature  does  not  concern  itself  much  about 
sources  of  taxation  that  do  not  produce  something  for  immediate 
or  current  use!    If  the  Amendment  is  adopted  the  Legislature  can 
levy  taxes  "on  the  revenues  of  any  corporations"  which  will  go 
into  the  General  School  Fund,  and  be  distributed  annually.    This 
would  not  only  lighten  the  local  tax  rate,  but  would  help  those 
districts  where,  with  the  levies  every  year  at  the  highest  rate 
permitted  bylaw,  they  are  unable  to  have  more  than  three  months 
schooL 

I  have  always  felt  that  it  was  the  duty  of  the  State  to  provide 
ftinds  sufficient  to  continue  the  schools  at  least  five  months  in  the 
year  in  every  district  in  the  State  by  some  form  of  taxation.    As  is 
well  known,  there  are  a  number  of  Districts  that  do  not 
raise  sufficient  funds  for  this  purpose  at  the  rate  of  50  cents  on 
the  $100  permitted  by  law,  together  with  the  State  School  Fund 
they  now  receive. 

It  is  unfortunate  that  the  Amendment  is  not  clearly  drawn  so 
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as  to  avoid  the  trouble  pointed  out  by  CoL  Byrne  and  the  loss  of 
affirmative  votes  threatened,  bat  it  is  better,  in  my  view,  to  adopt 
the  Amendment  as  it  is  proposed,  and  stop  farther  accamulation 
of  this  ftind. 

The  people  of  the  State  have  always  responded  with  taxes 
sufficient  to  conduct  the  public  business,  and  they  will  always 
be  able  to  do  so,  I  am  sure.    I  am  opposed  to  taking  money  from 
them  for  any  other  purposes  than  that  of  current  expenses 
(unless  they  authorize  it  by  direct  vote  upon  a  proposition 
submitted  to  them  to  make  a  debt  as  provided  by  law.) 

It  is  no  argument  to  point  to  the  immense  permanent  school 
funds  of  the  Western  States,  as  those  funds  cost  the  taxpayers  of 
those  States  nothing,  being  the  proceeds  of  the  sales  of  public 
lands,  which  were,  by  the  foresight  of  our  great  statesmen, 
reserved  to  help  the  early  settlers  establish  schools  in  their  midst, 
when  it  would  have  been  impossible  to  do  so  fh>m  local  levies. 
Our  permanent  fund  is  obtained  from  no  such  source,  but  is 
gathered  in  small  amounts  from  tax^  upon  real  estate.    The  taxes 
on  real  estate  are  the  chief  source  of  revenue  for  all  current 
purposes;  and,  to  deflect  any  part  of  it  to  a  permanent  fund  is 
but  adding  burdens  to  an  already  over-burdened  source  of 
taxation.*' 

When  Benjamin  Franklin  went  as  our  first  Minister  to  France  he 
thought  it  the  thing  to  get  him  a  * 'court  dress."    He  went  to  the 
wigmaker  for  a  better  style,  but  the  little  Frenchman  hadn't  a  wig 
large  enough  for  Franklin's  big  bead,  and  fearing  that  he  would  lose 
the  sale  he  flew  into  a  pabsion  about  it.    Franklin  soothed  him  by 
saying : 
**0,  it  isn't  your  fault,  nor  the  wig's;  my  head  is  too  big  I" 
*Oui,  oui,"  said  the  Frenchman;  **me  afraid  your  head  is  too  big 
for  the  whole  French  nation  P 

%it  ^' 

A  mere  business  or  other  conversation  by  a  Juror  with  another 
person,  entirely  foreign  to  the  case  on  trial,  in  the  presence  and 
bearing  of  the.sheriff  and  other  Jurors,  althou^rh  reprehensible,  is 
held,  in  State  vs.  Cotts  (W.  Ya.)  not  to  render  the  verdict  void. 
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M  vlUplyliiff  Jadloittl  Oplmlons. 


THE  president  of  the  Brooklyn  Bar  Association,  in  his 
address,  fulminated  against  the  length  and  number  of 
judicial  opinions. 

There  is  a  swelling  army  of  lawyers  in  every  part  of  the 
United  States  that  are  ready  and  eager  to  join  in  swelling  the 
chorus  to  this  old  and  familiar  song. 

But  the  first  protest  against  a  curtailment  of  judicial 
exposition  we  have  seen  is  from  a  New  York  exchange,  which 
argues  that  the  main  functions  of  judicial  opinions  "is  not 
only  to  formulate  a  rule  of  law  for  the  guidance  of  the  conduct 
of  the  community  that  a  court  expresses  its  views  in  an 
opinion  as  to  the  matter  of  controversy.     Another  and  perhaps 
equally  important  purpose  is  to  inform  the  litigants  of  the 
reasons  which  have  induced  the  judges  to  decide  the  case  one 
way  rather  than  another,  and  to  satisfy  them  that  their 
dispute  has  been  fully  and  fairly  considered  in  the  light 
furnished  by  the  arguments  of  counsel  and  that  no  important 
point  has  been  overlooked." 

All  this  is  readily  recognized  and  conceded  by  those  who  are 
anxious  to  submit  to  an  abridgment  of  judicial  literature  of 
this  character.     What  is  the  profit  of  ''formulating  a  rule  of 
law''  in  the  same  volume  or  same  set  of  volumes  over  and 
over  again  until  it  becomes  tedious  and  stale  by  repetition.  Let 
a  clear  cut,  comprehensive  opinion  be  pronounced  upon  the 
first  case  that  calls  for  a  decision  involving  any  distinct 
principles  of  law,  and  upon  all  subsequent  cases  involving  the 
principles  let  the  court  refer  to  it  with  the  reminder,  ''thems 
our  sentiments." 

We  regard  the  Massachusetts  reports  as  models  of  this 
sensible  plan,  and  it  would  seem  to  be  an  easy  and  sensible 
solution  of  the  whole  matter. 
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The  Nofftbem  Seowrlties  Oaaipmnj* 

TE[B  decision  of  the  United  States  Sapreme  Oourt  to  grant  leave 
to  the  State  of  Washington  to  file  an  original  bill  in  that  oourt 
enjoining  the  Northern  Securities  Oompany  and  its  constituent 
companies — the  Great  Northern  and  Northern  Pacific— increases  to 
four  the  suits  against  the  Northern  Securities  Oompany.    The  other 
three  are  the  action  begun  by  the  Attorney-General  of  the  United 
States  against  the  Oompany  for  alleged  violation  of  the  Anti-Trust 
Law,  the  action  begun  by  the  State  of  Minnesota  in  the  Ramsey 
Oounty  District  Oourt  of  that  State,  and  the  Peter  Power  suit  in 
New  York  State.    The  suit  begun  by  the  State  of  Washington  had 
already  been  foreshadowed  by  an  application  from  the  State  of 
Minnesota  for  leave  to  file  a  similar  bill  for  an  injunction,  but  the 
petition  to  file  was  denied  by  the  Supreme  Oourt  because 
indispensable  parties  to  the  case  could  not  be  brought  to  the  Oourt. 
This  objection  does  not  confront  the  Oourt  in  the  present  case,  as 
these  parties  are  not  corporate  citizens  of  the  State  of  Washington, 
and  hence  leave  to  file  could  be  granted  and  subpoenas  issued 
returnable  on  the  first  di^  of  the  next  term  of  the  Oourt  in  October. 
Among  objections  to  granting  leave,  it  was  urged  that  the  Supreme 
Oourt  has  no  Jurisdiction  in  the  subject-matter  because  the  bill  does 
not  present  the  case  of  a  controversy  of  a  civil  nature  Justifiable 
under  the  Oonstitution  and  laws  of  the  United  States,  in  that  the 
suit  does  not  involve  rights  of  a  proprietary  or  contractual  nature, 
but  is  purely  a  suit  for  the  enforcement  of  the  local  law  and  policy 
of  a  sovereign  and  independent  State  whose  right  to  make  laws  and 
to  enforce  them  exists  only  within  itself,  by  means  of  its  own 
existence,  and  is  limited  to  its  own  territory.    The  Oourt  decided 
otherwise.    Ohief  Justice  Fuller's  opinion  consisted  entirely  of  a 
review  of  the  original  cases  of  the  same  character  which  have  been 
brought  to  the  attention  of  the  Supreme  Oourt,  the  two  most 
important  thus  cited  being  those  of  the  State  of  Minnesota  vs.  The 
Northern  Securities  Oompany,  already  mentioned,  and  of  the  State 
of  Louisiana  vs.  The  State  of  Texas  concerning  the  quarantine 
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regulatioDs  of  the  latter  State.    The  Chief  Justice  declared  that  the 
precedent  of  the  Tezaa-LonisiaDa  case  shoald  he  followed  to  the 
present  instance;  that  is,  without  intimating  any  opinion  whatever 
on  the  question  suggested  to  grant  leave  to  file  in  accordance 
with  the  general  rule. 

In  the  mountain  sections  of  the  South,  in  the  old  days  when  the 
Judges,  on  horseback,  rode  the  circuits  of  the  courts,  the  members 
of  the  bar,  travelling  in  similar  style,  accompanied  them,  and  good 
fellowship  naturally  followed.    It  was  usually  the  case  that  his 
honor,  being  a  gentleman  of  the  old  school,  took  his  brandy  and 
water  with  regularity  and  relish.    To  this  indulgence  at  his  inn 
would  often  be  added  the  diversion  of  a  modest  game  of  poker. 
In  Georgia,  in  the  county  of  B       ■    ,  bordering  on  the  North 
Carolina  line,  at  the  fall  term  of  the  court,  many  years  ago,  the 
Judge  who  was  to  preside  arrived  at  the  town  tavern  on  the 
forenoon  preceding  the  day  on  which  the  court  was  to  convene,  and 
after  supper  a  number  of  the  lawyers,  as  their  habit  was,  gathered  at 
the  room  of  the  genial  and  convivial  dignitary  to  pass  the  evening. 
As  an  accompaniment  to  the  **apple  Jack,"  thoughtfully  provided  by 
the  host,  there  was  nothing  more  natural  and  agreeable  than  a 
friendly  game  of  draw.    Into  the  good-humored  gathering,  at  the 
invitation  of  the  inn-keeper,  had  dropped  a  couple  of  the  well-known 
planters  thereabouts — among  the  men  of  the  best  figure  in  the 
county — desiring  to  meet  his  honor  and  to  renew  acquaintance  with 
their  legal  friends.     A  game  was  soon  going,  all  hands  Joining  in, 
and  it  was  a  late  hour  before  chips  were  cashed  and  the  Jovial  party 
dispersed.    On  the  following  morning,  after  duly  opening  court,  the 
Judge  began  his  charge  to  the  grand  Jury.    After  giving  in  charge 
the  most  important  things,  his  honor  said : 

**Now,  gentlemen  of  the  Jury,  I  come  to  charge  you  concerning 
the  pernicious  habit  of  gaming, — the  vice  of  poker  playing.    I  do 
not  know  anything  about  it  myself,"  and  looking  up  from  his 
manuscript  and  glancing  over  his  spectacles,  that  hung  low  on  his 
generous  nose,  he  espied  on  the  Jury  one  of  the  planters  who  had 
been  in  the  game  with  him  the  night  previous;  so  clearing  his  throat 
he  continued, — *ahat  is,  I  don't  know  much  of  it,  but  it's  a 
pernicious  practice  and  should  be  broken  up." 
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A  Jatl  WItb  470  Mmrderon. 


THB  mediavai  jortres8*of  Yolterra  is  now  a  formidable  prisoD 
hoaee,  says  the  St.  James's  OatetU.    When  last  I  visited  it 
there  were  475  prisooers  within  its  walls,  all  of  them  murderers.     It 
Is  ao  uDcaouy  seDsatioa  to  look  upon  nearly  500  human  beings,  each 
one  of  whom  has  taken  the  life  of  at  least  one  other  human  being. 
One  hundred  and  forty-nine  of  them  were  condemned  for  life,  and 
that  meant  murder  of  a  brutal  and  cold-blooded  description;  the 
remainder  were  imprisoned  for  periods  ranging  from  fifteen  to  thirty 
years,  and  that  would  mean  murder  with  extenuating  circumstance^-- 
murder  the  result  of  inconstancy  in  a  sweetheart,  or  frailty  in  a 
wife,  or  faithlessness  in  a  friend.    The  confinement  is  rigorously 
solitary  and  cellular;  the  exercise  courts  are  cellular;  there  are 
cellular  smithies  and  cellular  workshops;  nay,  the  very  chapel  is 
cellular.    Two  tiers  of  cells  run  one  above  the  other,  and  the 
prisoner  in  each,  while  unable  to  see  his  fellow  convicts,  can 
through  a  long  narrow  loophole  see  the  altar  and  the  priest  who  is 
saying  mass. 

As  I  walked  round  the  ramparts  of  the  great  fortress  I  could  look 
down  into  the  rows  of  high-walled  exercise  courts— not  more  than  10 
feet  by  10,  I  should  say — in  each  of  which  the  convict  was  taking 
the  hour  of  exercise  which  he  is  allowed  daily.    Every  prisoner 
saluted  respectfully,  and  showed  his  white  teeth  in  a  pleasant  smile, 
glad  at  the  sight  of  any  fresh  fiu^e.    Italian  prisons  are  models  of 
good  order  and  cleanliness,  and  the  cheerfulness  and  natural 
patience  of  the  Italian  temperament  does  much  to  lighten  the  labor 
of  Italian  prison  officials.    The  convicts  get  two  full  meals  of 
beans,  lentils,  or  paste,  cooked  in  lard,  and  meat  on  Sundays  and 
holidays.    Bvery  prisoner  may  spend  25  centesimi  a  day,  if  he  has  it 
or  can  earn  it;  therefore  wine  is  by  no  means  an  unknown  luxury 
In  the  prison. 

The  system  of  rigorous  solitary  confinement  leads  to  frequent  cases 
of  madness.    Indeed,  there  is  often  talk  of  the  Italian  Government 
abolishing  the  system  on  account  of  the  great  expense  of  maintaining 
numerous  criminal  lunatic  asylums. 
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A  ProposMl  Natioiuii  Park. 


^TN  associatioD  compoeed  almost  equally  of  UdIod  and  Confederate 
"^^     Teteraos  was  formed  Id  1898  to  establish  a  National  Park  in 
Virginia  on  territory  includinff  the  four  battlefields  of 
Fredericksburg,  Ohancellorsville,  the  Wilderness,  and  Spottsylyania — 
the  scene  of  the  final  encounter  between  Grant  and  Lee.    The 
project  has  been  approved  by  the  Secretary  of  War  and  organizations 
of  the  Teterans  of  both  armies.    The  land  can  be  obtained  under 
condemnation  proceedings,  in  accordance  with  Virginia  law,  priyate 
speculation  being  thus  eliminated.    A  bill  proTiding  for  this  park 
has  already  passed  the  Senate  of  the  United  States  and  has  been 
favorably  reported  by  the  Committee  on  Military  Affairs  of  the 
House  of  Bepresentatives;  its  success  now  apparently  depends  upon 
the  Speaker  of  the  House,  who  has  heretofore  exercised  his  authority 
to  prevent  action  upon  it.    Many  reasons  are  given  for  the 
distinctive  value  of  this  park;  the  batUes  fought  there  were  the 
result,  not  of  unexpected  circumstances,  as  was  the  battle  of 
Qettysburg,  but  of  strategic  foresight  and  military  planning;  the 
armies  engaged  were  not  local  but  National  in  character;  the 
territory  is  in  the  State  in  which  both  the  opening  and  closing 
battles  of  the  Civil  War  were  fought;  the  historic  interest  of  the 
place  is  not  confined  to  the  events  of  the  Civil  War,  but  includes 
associations  with  the  colonies,  the  War  for  Independence,  the  lives 
of  Virginian  statesmen;  the  site  is  accessible  to  both  North  and 
South;  and,  not  least,  the  cost  of  securing  and  maintaining  the 
park  should  be  comparatively  small.     Concerning  the  value  claimed 
for  the  park  as  a  place  for  instruction  in  military  maneuvers  and  for 
mobilization  in  time  of  war  we  do  not  venture  to  express  Judgment. 
There  can  be  no  doubt,  however,  in  view  of  the  plans  to  save  this 
historic  place  from  despoliation  by  lumbermen  and  to  develop  it 
artistically,  that  this  park  would  be  a  worthy  expression  of  historic 
reverence  and  love  of  beauty. 
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Tbe  Ooart  Recognised  tbe  Ohmrm. 


WHEN  Lord  Chief  Justice  Holt  presided  io  the  Oourt  of  the 
Bench  a  poor,  decrepit  old  creature  was  brought  before  him^ 
charged  as  a  criminal,  on  whom  the  full  seyerity  of  the  law  ought 
to  be  visited  with  exemplary  effect,  says  the  Jltrror. 

'*What  is  her  crime?"  asked  his  lordship. 

••Witchcraft." 

••How  is  it  proved?" 

•*She  has  a  powerful  spell." 

••Let  me  see  it." 

The  spell  was  handed  to  the  bench.    It  appeared  a  small  ball  of 
variously  colored  rags  of  silk,  bound  with  threads  of  as  many 
different  hues.    These  were  unwound  and  unfolded,  until  there 
appeared  a  scrap  of  parchment,  on  which  were  written  certain 
characters  now  nearly  illegible  from  much  use. 

The  Judge,  after  looking  at  this  paper  charm  a  few  minutes, 
addressed  himself  to  the  terrified  prisoner.     ••Prisoner,  how  came 
you  by  this?" 

••A  young  gentleman,  my  lord,  gave  it  to  me,  to  cure  my  child's 
ague." 

••How  long  since?" 

••Thirty  years,  my  lord." 

••And  did  it  cure  her?" 

••Oh,  yes,  and  many  others." 

The  Judge  paused  a  few  moments,  and  then  addressed  himself  to 
the  Jury.     ••Gentlemen  of  the  Jury,  thirty  years  ago  I  and  some 
companions,  as  thoughtless  as  myself,  went  to  this  woman's 
dwelling,  then  a  public  house,  and,  after  enjoying  ourselves,  found 
we  had  no  means  to  discharge  the  reckoning.    Observing  a  child  ill 
of  an  ague,  I  pretended  I  had  a  spell  to  cure  her.     I  wrote  the 
classic  line  you  see  on  a  scrap  of  parchment,  and  was  discharged  of 
the  demand  on  me  by  the  gratitude  of  the  poor  woman  before  us 
for  the  supposed  benefit." 
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PtooowwUng  the  Pntore. 


TWO  geotlemeD  were  talking  in  a  railway  car  about  the  failure 
of  a  professional  man  whose  prospects  were  bright,  and  whose 
standing  was  apparently  high  and  sure.    The  one  who  knew  about 
the  case  was  asked  for  the  cause,  which  being  stated,  the  other 
replied,  **This  was  discounting  tlie  future  pretty  largely."    He  had 
been  sustaining  his  energies  by  stimulants. 

This  answer  Is  a  mine  of  wisdom.     Alcohol,  patent  medicines^ 
tobacco,  coffee,  tea,  quinine,  the  bromides,  cocaine  and  opium  may 
(some  of  them  in  small  quanties,  others  In  excess)  be  used  as  means 
of  discounting  the  future.    He  who  uses  stimulants  of  any  kind  as  a 
means  of  supporting  efforts  of  which  he  would  otherwise  be 
incapable,  is  exhausting  the  latent  forces  of  his  constitution,  and 
makes^  himself  in  debt  to  nature,  which  always  charges  a  heavy  rate 
of  interest,  and  forecloses  either  with  or  without  notice,  and  from 
whose  suit  there  is  no  appeal.    Many  a  man  discounts  the  future 
when  he  commits  deeds  which,  if  exposed,  would  ruin  him,  and 
which  are  of  such  a  nature  that  to  prevent  exposure  he  must  give 
most  of  his  time  and  thought  to  concealing  them.    A  man 
'^discounts  the  future"  when  he  utMrs  or  acts  falsehood,  and  when 
he  attempts  to  reach  an  end  by  serpentine  methods.    His  victories 
are  really  not  triumphs,  but  precursors  of  final  collapse. 

The  superintendent  of  mails  in  the  postofflce  gets  his  share  of 
foolish  questions.    A  man  recently  said : 

**I  want  to  get  a  letter  to  my  brother  sailing  on  the  Majestic, 
which  isot  due  until  Wednesday.    I  don't  know  where  he  will  stay 
m  New  York  or  where  be  will  go  next." 

**A11  right,"  said  the  clerk.     '^Address  your  letter  *John  Smith, 
passenger  on  board  incoming  steamer  Majestic,  due  in  New  York 
Sept.  12,'  put  domestic  postage  on  It,  and  it  will  reach  him." 

The  man  thanked  the  clerk,  but  came  back  again  later. 

•*Say,"  said  he  to  the  clerk,  **about  that  letter  I    I  addressed  It 
and  sUmped  it  all  right,  but  the  man's  name  isn't  John  Smith. 
How  about  that?" 
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WUled  A  Iiook  of  WMhtiicton*s  Hair. 


^TmONG  the  wills  probated  yesterdi^  by  Befflster  Sioger  was  that 
^^    of  Mrs.  Blleo  Seiyeaot,  who  died  reoeoUy  at  her  home,  401 
Soath  Forty-flrst  street,  leaving  ao  estate  taloed  at  $30,000,  says  the 
Philadelphia  Prsss.    Among  her  effects  wm  a  bracelet  containing  a 
lock  of  hair  of  Gtoorge  Washington.    This  she  bequeaths  to  the 
Society  of  Qeorge  Washington  Headqaarters  at  Valley  Forge.    The 
lock  of  hair  was  given  to  Mrs.  Sergeanftt  grandmother  by  Gen. 
Washington  for  an  act  of  kindness  done  for  him  while  at  Valley 
Forge.    It  is  said  there  may  be  a  romance  in  the  little  lock  of  hair. 

In  examining  a  witness  General  Harrison  had  that  rare  faculty  to 
know  when  to  quit.     He  seldom  caught  a  tartar.    In  one  case  an 
elderly  and  irascible  lady  witness  came  to  the  stand.    She  was  a 
very  **willing"  witness,  and  testified  volubly  and  extravagantly. 
When  passed  over  to  General  Harrison  for  cross-examination,  there 
was  a  look  of  triumph  in  her  eyes.    She  squared  herself  for  a  bout, 
when  he  said : 

••You  may  stand  aside,  madam." 

**0b,  I  have  heard  of  you;  you  can  cross-question  me  as  much  as 
you  please;  I  am  not  afraid  of  you,"  she  said. 

«I  have  no  questions  to  ask  you,  madam,"  was  his  bland  reply; 
nd  she  was  finished. 

Bridget  and  Pat  were  sitting  in  an  arm  chair  reading  an  article  on 
**The  Law  of  Compensation." 

**Just  fancy,"  exclaimed  Bridget;  <*accordin'  to  this,  whin  a  mon 
loses  wan  av  Us  sinses  another  gits  mora  developed.    For  instance,  a 
bloind  mon  gits  more  sinse  av  hearin'  an'  touch,  an' " 

**Sore,  an't  it's  quite  thrue,"  answered  Pat. 

••Oi've  noticed  it  meself.     Whin  a  mon  has  wan  leg  shorter  than 
the  other,  begorra  the  other's  longer." 
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A  Remarkable  Will. 


THE  most  remarkable  will  eTer  beard  of  was  tbat  of  a  ricb  mao 
wbo  died  not  long  ago  in  Berlin.    Tbe  will  was  to  be  opened 
Immediately,  and  a  codicil  was  to  be  opened  after  tbe  funeral.    Tbe 
will  said,  *<Eyery  member  of  my  family  wbo  sball  abstain  from 
attending  my  funeral  Is  to  receive  300  marks."    Tbey  all  remained 
away  from  tbe  funeral  except  his  bonsekeeper,  a  distant  cousin.    Oo 
tbe  codicil  being  opened  after  tbe  funeral  it  was  found  to  enact  that 
tbe  residue  of  bis  fortune  was  to  be  divided  among  those  wbo, 
notwithstanding  tbe  loss  of  the  300  marks,  attended  his  funeral; 
hence  the  hou8ekeei)er  gets  all.    Tbe  bdirs  threatened  to  dispute  tbe 
will,  but  if  tbe  Jury  should  have  six  bard-beaded  men  who  stand  for 
the  letter  of  tbe  law,  and  six  wbo  have  a  sense  of  humor,  tbe  will 
will  be  sustained,  unless  some  unusual  facts  are  brought  out.    If 
they  bad  thought  him  crazy  they  would  have  attended.    Tbe 
presumption  is  tbat  tbey  considered  him  sensible,  and  stayed  away. 


An  episode  has  been  recalled  in  tbe  life  of  the  late  Justice  Field,  of 
tbe  United  States  Supreme  Court,  whose  temper  was  of  tbe  most 
Irascible  kind.    He  had  given  instructions  to  bis  servant  on  a 
certain  morning  tbat  be  was  not  to  be  disturbed.    Presently  there 
came  a  ring  at  tbe  door  bell  and  an  aggressive  book  agent  appeared. 

*<I  want  to  see  Justice  Field,"  be  said. 

(«You  cannot  see  him,"  was  tbe  reply. 

**I  must  see  him." 

'^Impossible." 

Tbe  conversation  grew  more  emphatic,  until  finally  tbe  persistent 
book  agent's  demands  echoed  through  tbe  boose.    At  tbat  moment 
Justice  Field,  who  bad  been  attracted  by  the  altercation,  appeared  at 
tbe  bead  of  tbe  stairs. 

*<William,"  be  said,  in  a  fiercely  angry  tone,  <<sbow  tbe  brazen 
scoundrel  up  to  me;  if  you  cannot  handle  him,  I  will." 

The  book  agent  made  no  further  effort  to  break  into  tbe  Justice's 
presence. 
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WEST  VieCINIA  COURT  OF  APPEALS. 

Decisions    Handed  Down  at   the    Last 

rerm* 


REPORTED  SPECULLY  M  THE  READERS  OF  THE  BAR. 


Appearing  Here  For  the  First  Time  in 

Print 


Reuben  White  V8  J.  B.  Wilkloson  et  al. 

Dent,  P. 

From  Mingo  County. 

Jxidgment  affirmed. 

Syllabus. 

If  the  auditor  through  mistake  or  otherwise  certify  for  sale  a  tract 

of  land  delinquent,  for  the  non-payment  of  taxes  due  thereon  to  the 

sheriff  of  the  county  in  which  such  land  is  not  situated,  at  the  date 

of  such  certification,  a  sale  thereof  made  by  such  sheriff  is  illegal  and 

void,   and  a  deed  made  in  pursuance  thereof  by  the  clerk  of  the 

county  court  is  likewise  void  and  vests  no  title  in  the  purchaser. 


Hannah  Hall  and  W.  G.  Morgan 

vs 

Mark  Packard  and  F.  M.  Boynton. 

Dent,  P. 

From  McDowell  County. 

Decree  reversed  and  remanded. 

Syllabus. 

1.  Service  of  summons  on  a  non-resident  in  the  county  in  which 
the  same  is  issued  does  not  abate  an  attachment  nor  furnish  good 
grounds  for  a  demurrer  to  a  bill  in  equity,  founded  on  the  fact  of 
such  uoq- residence. 

2.  Personal  service  or  summons  does  not  establish  residence,  for 
such  servieef  may  be  had  on  a  temporary  sojourner  or  passing  traveler. 
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State  of  West  Vtiviiiia  ts  JeiM  B.  Irwin  and  otheit. 

A.  H.  Stoddard  and  Amos  0.  Hall,  Appellants. 
Millard  MeDonaid  and  Bmoe  MeDonald,  Appellees. 
Dent,  P. 
From  Logan  Oountgr. 
Decree  affirmed. 
Syllabos. 
L    Points  onoe  adjudicated  by  a  iinal  decree  cannot  again  be  pot 
in  isiHe  between  the  same  parties  or  their  prMries  in  the  same  or  an- 
other snit»  nnless  it  be  by  a  direct  attaeic  on  such  Unal  decree  through 
appeal  or  other  legal  method. 

2.  A  person  who  boys  the  titleof  the  State  to  forfeited  lands  at  a 
Judicial  Mle  is  bound  by  the  final  decrees  entered  in  the  suit  in  which 
such  sale  is  had,  prior  to  the  confirmation  thereof,  as  though  he  were 
a  partgr  to  such  suit. 


Bank  of  Greenbrier  ts  Nanpy  Effingham. 
John  B.  Kelley,  Appellant. 

Dent,  P. 

iTrom  Greenbrier  Octonl^. 

Decree  affirmed. 

I^lhibus. 

Two  persons  unite  in  a  Joint  deed  giTing  to  a  third  person  all  their 

personal  property  "that  they  nuiy  l»Te  at  the  time  of  their  death,** 

and  resenring  the  **use  and  control**  thereof  'te  long  as  they  both 

siiall  life;**  they  thereby  create  a.  Joint  tenanqr  sunriTorshIp  in  such 

personal  property,  the  manifest  iotenUon  of  which  is  that  on  the 

death  of  one,  the  residue  Tests  in  the  surTiTor,  and  such  third  person 

IS  not  entitled  to  any  of  their  property  until  the  death  of  both  the 

ffimntors. 


B.  H.  Arthur  ts  The  Oily  of  Oharleston. 

Dent,  P. 

From  Xanawlia  Ooonty. 

Affirmed* 

SylUbtts. 

1 .    It  is  the  positiTO  duty  of  a  municipality  to  keep  its  highways 

free  from  obstmctioiis  and'defects,'dsngercNis>to  traTel  thereon  in  the 

ordinaiy  modes,  to  those  using  Teasonable  care  and  prudence,  and  it 

is  not  neoessaiy  to  allege-orproTethit  the  city 'had  notice  of  such 

olistructlons  or  defects. 

8.  In  cases  of  temporaiy  MCessity  a  ^municipality  may  allow  ob- 
structions on  the  paWe  sidewalks  or  etreets,  but  the  traTeUng  publio 
sliould  be  warned  of  and  protected  against  the  same  in  some  proper 
madher. 

8.    Whether  a  pereiNi  is  so  intoxicated  asto  be  uuaUe  to  exerelse 
ordinaiy  care  or  prudence  is  "a  question  of  fiet  for '  the  Juiy,  and  un- 
less plainly  against  the  preponderance  of  the  cTidence  its  finding  wlU 
not  be  disturbed. 
4.    Though  proper  InstruetkMis  may  be  refused,  yet  If  othfiriin* 
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strocUoDs  are  glTen  ooTerIng  the  same  qaestions  and  to  the  same 
effect  sach  refusal  is  not  reTersible  error. 


r.  M.  Oreel  ts  The  Charleston  Natural  Gas  Go. 
Dent,  P. 
From  Kanawha  Oounty. 
Affirmed. 
Syllabus. 
If  a  tenant  open  a  senrice  pipe  and  knowingly  permit  the  same  to 
remain  open  and  the  gas  to  escape  therefrom  into  or  under  the  prop- 
erty occupied  by  him  and  then  carelessly  ignites  the  same  his  land* 
lord  cannot  recover  from  the  gas  company  the  damages  occasioned  by 
the  resulting  explosion,  although  such  gas  company  was  guilty  of 
negligence  in  not  having  cut  the  gas  off  firom  such  service  pipe. 


Y^.  a.  H.  Shaffer  vs  J.  Mather  Shaffer. 

Dent,  P. 

From  Tucker  County. 

Affirmed. 

Syllabus. 

1.  It  is  not  error  for  the  circuit  court  to  reject  a  bill  of  review 
founded  on  after  discovered  evidence  wholly  insufficient  to  reverse  the 
decree  sought  to  be  reviewed. 

Wetherd  vs  Elliott,  46  W.  Ya.,  486  (32  S.  B.,  209). 

2.  Although  the  conclusion  reached  by  the  circuit  court  may  be 
subject  to  grave  doubts  this  court  will  not  reverse  its  action  unless 
plainly  erroneous. 

Neughton  vs  Taylor,  60  W.  Ya., (40  S.  iC,  863). 


W.  Brent  Maxwell  vs  Central  District  &  Printing  Telegraph  Co. 

Dent,  P. 

From  Harrison  County. 

Affirmed. 

Syllabus. 

1.  The  erection  of  telephone  poles  along  the  streets  of  an  incor- 
porated city,  town  or  village  with  the  consent  of  the  council  thereof 
is  not  such  taking  of  private  property  for  public  use  as  will  aubhorize 
'the  abutting  lot  owner  to  enjoin  the  prosecution  of  such  work  until 
his  damages  occasioned  thereby  are  paid  or  secured  to  be  paid. 

2.  Such  a  privilege  is  a  mere  easement  carved  out  of,  subservient 
and  appurtenant  to  the  public  easement  in  such  street 

3.  Before  an  individual  or  company  may  invade  and  destroy  in 
whole  or  part  for  other  public  purposes  a  public  improvement  placed 
on  the  street  by  an  abutting  lot  owner  in  front  of  his  property  under 
agreement  with  the  council  of  the  city,  town  or  village,  specific 
authority  for  so  doing  must  first  be  obtained  from  such  oounciL 


Digitized  by  VjOOQIC 


322  THE  BAR. 


O.  &  O.  By.  Co.  YS  A.  T.  Wright  et  aL 

]>eot»  P. 

From  Greenbrier  County. 

Prohibition  refused. 

Syllabus. 

If  a  defendant  to  a  suit  instituted  before  a  Justice  after  making  a 

specific  appearance  for  the  purpose  of  quashing  a  fatally  defective 

return  of  service  of  summons,  enters  a  general  appearance  to  the 

action,  proceeds  with  the  trial  of  the  case  and  the  presentation  of  his 

defence,  and  on  Judgment  being  rendered  against  him  appeals  to  the 

circuit  court,  he  thereby  cures  the  defects  in  the  service  and  abandons 

his  specific  appearance  and  submits  himself  to  the  Jurisdiction  of  the 

justice  and  the  court,  and  after  final  Judgment  rendered  against  him 

by  such  court  he  cannot  prohibit  the  collection  of  the  same  because 

of  the  defective  return  of  the  summons. 


The  Board  of  Education  of  Black  Fork  District 

vs 

John  Homer  Holt,  Judge,  &;c 

Dent,  J. 

From  Tucker  County. 

Prohibition  awarded. 

Syllabus. 

1.  As  an  ordinary  rule  of  practice,  subject  to  all  Just  exception, 
this  court  will  not  award  a  writ  of  prohibition  to  a  preliminary  rule 
or  injunction  issued  by  the  circuit  court  or  Judge  thereof,  until  an 
application  has  first  been  made  to  such  Judge  or  court  to  discharge  or 
to  dissolve  the  same  and  such  Judge  or  court  overrules  or  refuses  to 
entertain  such  application.  Such  application  may  be  made  and 
acted  on  during  the  pendency  of  a  rule  in  prohibition  in  this  court 
without  being  in  violation  thereof. 

2.  An  injunction  does  not  lie  tD  control  the  action  of  a  Board  of 
Education  as  to  matters  within  its  jurisdiction. 

3.  A  prohibition  does  not  lie  to  control  the  action  of  a  Board  of 
Education  unless  it  is  usurping  Judicial  powers  not  conferred  upon  it 
by  law  or  exercising  such  powers  in  a  manner  contrary  to  law. 


W.  N.  Hubbs,  P.  A  D.  B.,  vs  Nannie  Swabacker,  D.  A  P.  E. 

Dent,  J. 

From  Marshall  County. 

Reversed  and  remanded. 

Syllabus. 

By  two  judges,  Dent  and  McWhorter. 

1.  If  a  sale  of  land  is  made  under  a  deed  of  trust  and  at  the  time 
thereof  there  is  an  understanding  had,  concurred  in  by  the  pur- 
Chaser,  that  a  portion  of  the  crop  growing  on  such  land  is  not  in* 
eluded  in  such  sale,  such  purchaser  cannot  afterwards  set  up  a  valid 
claim  to  such  excluded  portion  of  such  crop  under  such  sale. 

2.  A  purchaser  at  a  trustee's  sale  who  gets  the  whole  amount  of 
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property  that  be  underetood  be  was  bidding  for,  cannot  sustain  a 
valid  legal  claim  to  a  portion  of  the  property  covered  by  tbe  trust 
deed,  wbicb  he  understood  at  the  time  of  tbe  sale,  was  excluded 
therefrom. 

3.  If  a  purchaser  admits  an  understanding  had  at  the  time  of  his 
purchase  growing  out  of  a  mutual  misunderstanding  of  law  or  fact, 
and  according  to  which  he  made  bis  purchase  and  secured  the  land 
sold,  he  is  estopped  thereafter  from  setting  up  a  claim  adverse  to  such 
understanding. 


Myrtle  L.  Barker,  Defendant  in  Error, 

vs 

Ohio  Biver  Railroad  Company,  Plaintiff  in  Error. 

Dent,  J. 

From  Mason  County. 

Affirmed. 

Syllabus. 

1.  It  is  the  duty  of  a  railroad  company  to  keep  its  depots  and 
platforms  in  safe  condition  and  free  from  dangerous  defects  for  the 
safety  of  its  passengers. 

2.  A  person  going  to  a  depot  to  become  a  passenger  has  the  right 
to  presume  that  the  company  has  discharged  such  duty,  and  is  not 
bound  to  keep  a  lookout  for  defects  occasioned  by  the  company's 
negligence,  other  than  such  as  ordinary  prudence  might  require  for 
self-protection. 

3.  If  a  passenger  while  trying  to  get  her  children  onto  tbe  plat* 
form  of  a  railroad  station,  unconsciously  steps  back  into  a  bole  in  tbe 
platform  of  which  she  had  no  previous  knowledge,  she  is  not  guilty 
of  contributory  negligence,  although  if  she  had  been  walking  face 
forwards,  in  the  direction  of  such  hole  she  could  have  easily  seen  the 
same.  Her  walking  backwards  or  failure  to  look  backwards  is  not 
negligence  when  there  is  nothing  to  warn  her  of  the  company's  negli- 
gence, and  it  is  not  her  duty  to  presume  it  or  look  for  it. 

4.  A  railroad  company  cannot  be  excused  from  gross  negligence  on 
its  part,  although  tbe  act  of  the  injured  person  contributed  thereto, 
unless  it  be  shown  in  evidence  that  such  person  was  guilty  of  legal 
negligence,  that  is,  some  act  of  negligence  that  an  ordinarily  prudent 
person  would  not  have  been  guility  of  under  tbe  same  circumstances. 

5.  It  is  not  reversible  error  to  admit  in  evidence  tbe  fact  that  tbe 
plaintiff's  two  children  who  were  with  her  at  the  time  of  her  injury 
were  still  living. 

6.  It  is  not  reversible  error  to  permit  a  physician  to  give  his  opin- 
ion as  to  tbe  cause  of  a  diseased  condition  of  the  human  body. 


J.  S.  Thompson  vs  A.  W.  Nowlin. 

Dent,  P. 

From  Summers  County. 

Decree  affirmed. 

Syllabus. 

1.    If  an  attorney  at  law  by  virtue  of  his  employment  performs 
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senrices  for  an  admiDistratriz  in  the  prosecation  of  a  claim  dae  the 
estate,  to  be  paid  for  oct  of  the  pfooeeda  thereof,  and  another  admin- 
istrator is  snhstitnted  in  lien  of  the  ilrst  and  afterwards  receives  such 
proceeds,  such  attorney  is  entitled  to  payment  for  such  services  there- 
from unless  he  has  been  otherwise  paid  therefor. 

2.  A  general  creditor  may  maintain  a  suit  in  chancery  against  a 
non-resident  administrator  appointed  in  this  State,  who  has  failed  to 
return  the  inventory  and  make  settlement  of  his  accounts  as  required 
by  law,  and  who  has  squandered  the  estate  and  become  insolvent  and 
the  sureties  on  his  bond  are  proper  parties  to  such  suit.  If  in  such 
suit  the  administrator  confessed  assets  which  he  has  converted  to  his 
own  use,  the  plaintiff  is  entitled  to  a  decree  for  his  claim  against  such 
administrator  individually,  and  his  sureties  and  a  reference  to  a  com- 
missioner is  unnecessary. 


State  vs  Bdwards. 

Poffenbarger,  J 

From  Harrison  County. 

Affirmed. 

Syllabus. 

1.  Where  a  person,  by  means  of  some  fraud  or  trick,  procures  the 
delivery  of  money  or  goods  to  him  by  the  owner,  with  the  intent  to 
steal  the  same,  it  amounts  to  a  taking  of  the  property  within  the 
definition  of  larceny,  unless  the  delivery  of  the  possession  is  made  for 
the  purpose  of  passing  the  title  to  the  property  as  well  as  its  posses- 
sion; and,  if  possession  be  acquired  by  such  means  and  with  such  in- 
tent and  the  goods  or  money  are  afterwards  converted  by  the  taker  to 
his  own  use,  the  offense  is  larceny. 

2.  Where  both  possession  and  title  are  obtained  by  false  pretenses 
with  intent  to  defraud,  the  offense  is  obtaining  money  by  false  pre- 
tenses, in  which  case  the  statute  declares  that  the  offender  shall  be 
deemed  guilty  of  larceny. 

3.  When  possession  is  obtained  by  means  of  fraud,  trick  or  device, 
so  as  to  make  the  taking  felonious,  and  the  taker  converts  the  prop- 
er cy  to  his  own  use,  the  offense  is  common  law  larceny,  and  a  convic- 
tion may  be  had  upon  a  common  law  indictment  for  larceny. 

4.  In  such  case  the  indictment  need  not  specify  the  means  by 
which  the  larceny  was  effected. 

5.  Whether  the  possession  was  so  obtained  with  intent  to  steal  is 
a  question  for  the  Jury. 

6.  The  instruments,  devices  or  tokens  used  in  the  commission  of  a 
crime  are  competent  and  legitimate  evidence  in  the  trial  of  the 
accused,  and  the  taking  of  them  from  his  person  by  an  officer  who  has 
arrested  him  upon  a  charge  of  his  having  committed  the  crime,  is  not 
an  illegal  seizure,  nor  is  the  search  of  his  person  for  such  instruments 
an  unreasonable  search  within  the  meaning  of  the  constitutional  pro- 
vision against  unreasonable  search. 
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G.  W.  Hatlleldf  Appellee,  ts  A.  W.  Wmtson,  AppellaDt. 

Deot,  J. 

From  MiDgo  County. 

iBevened  and  remanded. 

SyllaUne. 

KoUce  of  the  reoor?atton  of  title  onttl  property  paid  for,  under 

section  3,  chapter  74,  Code,  to  not  repaired  to  he  acknowledged  as  a 

prerequtof  te  to  reooidatlon. 

J.  B.  Bosklrk,  Appellee,  vs  Jacob  Ferrell  and  othera,  Appellanla. 

Dent,  jr. 
From  Logan  Oountj . 
Beversed. 
ejrllahns. 
An  unknown  party  agalnat  whom  an  older  of  publication  has  been 
taken  and  publtohed  nuiy  appear  within  life  Tears  after  a  decree  has 
been  entered  or  within  one  year  after  a  copy  of  such  decree  shall  be 
served  upon  htm,  if  >wfthln  the  tiTe  years  limit,  and  liaTe  the  same 
reheard  on  glTlng  security  for^eosts. 


B.  B.  White,  Admr.,  P.  B.,  vs  The  L.  Hoster  Brewing  Oo.,  D.  E. 

Dent,  J. 

Fkom  Meieer  CkMinly. 

ASIrjaied. 

Syllabus. 

1 .  The  olroult  court  has  «  widedlsevetion  in  setting  aside  Ter- 
diets  obtained  in  the  absence  of  either  party  to  the  suit  in  the  inter- 
est of  a  fkir  hearing  on  the  merits,  and  such  discretion  will  not  be 
interfered  with  by  thto  court  unless  the  ends  of  Justice  will  be  pro- 
moted thereby. 

2.  The  circuit  court  commits  no  rsTerslble  error  in  instructing  a 
Juiy  to  find  for  a  party  in  whose  fkTor  the  CTldence  plainly  and 
deddedly  preponderates. 

8.  If  the  material  fiacts  are  donbtful  and  a  Terdlct  for  either  party 
would  be  sustained,  the  droait  court  should  not  instruct  the  Jury  to 
find  against  such  party.  .— 

G.  B.  Simmons,  Aa,  ts  JT.  B.  Thomasson,  Oom.,  Ac 

Dent,  P. 

From  Boane  CkMinty. 

AlBrmed* 

Syllabus. 

1.  Prohibition  lies  to  pretent  the  enforcement  of  a  Judgment  l^ 
default  when  the  persons  against  whom  the  same  was  rendered  had 
no  notice  of  the  time  and  place  and  werenot  present  at  the  trial. 

2.  When  a  Justice  by  agreement,  of  parties  transfers  a  case  for  trial 
to  the  office  of  a  Justice  of  an  adjoining  dtotrict  neither  he  nor  his 
successor  In  office  can  try  such  case  In  hta  own  dtotrict  in  the  absence 
of  either  the  plaintiff  or  defendant  until  he  has  legally  reacquired 
Jurisdiction  thereof  in  sudi  dtotrict  1^  proper  notice  to  the  parties  of 
the  time  and  place  of  tnaL 
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Hedrick  vs  Batlding  AsscAsiatfoD. 

BraoDon,  J. 

From  Mercer  Ooonty. 

Dismissed  for  waot  of  Jurisdiction. 

Syllabus. 

Where  a  pecuniary  demand  in  a  suit  in  a  circuit  cotfrt  is  $95,  and 

the  answer  of  the  defendant  admits  as  due  and  offers  to  pay  $61.96, 

and  the  decree  is  against  the  defendant  for  $104.83,  leaving  the 

amount  actually  in  controversy  $42,88,  there  is  no  Jurisdiction  for 

appeal  by  the  defendant. 


King  v6  Doolittle,  Judge. 

Brannon,  J. 

From  Cabell  County. 

Writ  of  prohibition  denied. 

Syllabus. 

Where  an  appellate  court  reverses  the  decree  of  a  circuit  4x>urt,  and 

adjudicates  the  principles  then  involved  in  the  case,  and  cemands  the 

case,  and  In  further  proceedings  it  is  claimed  that  the  circuit  court  is 

d]sregarding>4>he  decree  of  the.appellate  court,. aind  departing  from  its 

decision,  and  rehearing  matters  heard  in  the  appellate  court,  no  writ 

of  prohibition  lies  for  tlie  reasbn  that  an  appeal  is  the  proper  remedy. 


West  End  Real  Estate  Co.  vs  H.  M.  Nash. 

Dent,  J. 

From  Mercer  County. 

Judgment  affirmed. 

Syllabus. 

1.  A  subscription  to  a  proposed  corporation  is  not  binding  on:the 
subscriber  if  the  purposes  of  the  organization  are  materially  changed 
without  his  knowledge,  consent  or  confirmation,  express  or  implied. 

2.  A  person  who  was  induced  to  subscribe  to  a  proposed  company 
being  organized  for  the  purpose  of  purchasing  and  selling  a  certain 
tract  of  land  by  representations  in  a  prospectus  issued  by  the  pro- 
moters of  such  company,  whb  have  an  option  on:  such  land,  but  con- 
ceal the  fact  from  such  subscriber,  and  who  afterwards  have  the  same 
conveyed  to  the  company,  of  which  they  become  the  directors  and 
officers,  reserving  to  themselvesr  secretly  a  promoter's  fund  of  $30,000 
as  part  of  the  price  of  such  land,  is  not  bound  by  his  subscription  un- 
less he  confirms  the  same  after  he  learns  of  the  exiat€incd  of  sucbi  pro- 
moter's fund; 

3.  Such  subseqtient  confirmation  to  be  binding  on  the  subscriber 
must  be  a  deliberate  act  with  full  knowledge  of  the  fraudulent  con- 
cealment and  of  the  rights  intended  to  be  waived. 

4.  If  a  demurrer  to  the  evidence  would  have  been  sustained,  an 
instruction  to  the  jury  to  find  for  the  defendant,  even  after  the  jury 
has  indicated  an  Intention  to  find  for  the  plaintifP,  is  not  reversible 
error. 
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EdsIow  vs  Slif?er. 

BraoDon,  J. 

From  Oabell  County. 

Affirmed. 

Syllabus. 

The  mere  payment  by  a  husband,  though  indebted,  but  clearly 

solvent,  for  lots  intended  as  a  permanent  home,  and  conveyed  to  the 

wife  by  his  vendor  at  his  request,  or  payment  by  him  for  building  a 

bouse  thereon,  will  not  alone  establish  actual  fraudulent  intent,  so  as 

to  subject  the  lots  to  after-made  debts;  but  these  are  circumstances 

to  be  considered  with  others  upon  the  question  of  such  intent. 


Veith  vs  Salt  Oo. 

Brannon,  J. 

From  Mason  County. 

Reversed  and  remanded. 

Syllabus. 

1.  Where  one  places  a  steam  boiler  upon  his  premises  and  oper- 
ates *the  same  in  lawful  business  with  care  and  skill,  so  that  it  is  no 
nuisance,  in  the  absence  of  proof  of  fault  or  negligence  in  him,  he  is 
not  liable  for  damages  to  his  neighbor  occasioned  by  the  explosion  of 
the  boiler. 

2.  A  presumption  of  negligence  does  not  arise  from  the  mere  fact 
of  the  explosion  of  a  steam  boiler  used  by  one  engaged  in  lawful  busi- 
ness.   Negligence  on  his  part  must  be  shown. 

3.  While  two  special  questions  covering  the  same  inquiry  should 
not  be  put  to  a  Jury,  yet  if  one  covering  some  matter  of  another  is  so 
drawn  as  to  more  definitely  and  pointedly  inquire  as  to  a  particular 
matter  controlling  the  case  it  should  be  given. 


Uhl  vs  Ohio  River  R.  R.  Co. 

Brannon,  J. 

From  Wood  County. 

Decree  affirmed,  remanded. 

Syllabus. 

1.  If  a  writing  is  not  ambiguous  it  must  speak  for  itself  by  its 
words,  without  aid  of  any  oral  evidence;  but  if  it  is  ambiguous,  oral 
evidence  is  admissible  to  show  the  occasion  of  the  contract,  the  situa- 
tion of  the  parties,  the  circumstances  surrounding  them,  their  subse- 
quent acts  in  executing  the  contract,  in  order  to  show  their  intention 
in  making  it;  but  evidence  cannot  be  received  to  show  their  declara- 
tions, conversations  or  interlocutions  before  or  at  the  execution  of 
the  contract. 

2.  The  words  **rlght  of  way''  in  a  grant  to  a  railroad  company, 
taken  alone,  mean  an  easement  only,  and  do  not  pass  the  very  land 
itself. 

3.  An  agreement  grants  to  a  railroad  company  **the  full  and  free 
right  of  way  of  the  width  of  60  feet  in,  upon  and  through  the  lands 
of  the  said  Uhl,  which  right  of  way  is  hereby  granted  and  conveyed 
for  the  construction,  building  and  use  of  the  road  of  said  company." 
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It  also  says,  **Aq(1  the  said  Uhl  also  hereby  covenants  and  agrees  to 
execute  and  acknowledge  in  due  form  of  law,  when  required  by  said 
company,  a  deed  conreying  to  said  conipany  in  fee  simple  the  land 
hereinbefore  described. "  8uch  agreement  conreys  only  a  right  of  way, 
an  easement  In  fee  simple,  not  the  land  itself  and  the  oil  in  it. 

4 .  The  coTenant  in  this  agreement  to  execute  a  deed  conveying  the 
land  in  fee  simple  is  a  dependent  covenant,  and  the  estate  or  interest 
conveyed  by  the  agreement  being  limited  to  the  right  of  way,  which 
is  an  incorporeal  hereditament,  the  operation  of  said  covenant  is 
necessarily  restricted  and  limited  by  the  granting  clause,  and  does  not 
require  the  conveyance  of  a  greater  estate. 

5.  The  covenant  in  a  deed  for  further  assurance  means  a  covenant 
to  execute  a  deed  for  further  and  better  assurance  of  the  estate  passed 
in  the  granting  clause,  and  does  not  enlarge  that  estate. 

6.  In  the  constroction  of  deeds,  as  well  as  wills,  the  rule  nowadays 
is  that  the  intention  of  the  grantor  controls,  and  technical  words  of 
legal  import  must  yield  to  plain  intent,  and  the  whole  instrument. 
Dot  merely  and  separately  disjointed  parts,  is  to  be  considered. 


Schmertz  ft  Co.  vs  Hammond. 

Branuon,  J. 

From  Cabell  County. 

Affirmed^ 

Syllabus. 

1.  Where  once  a  decree  has  been  made  fixing  the  amount  of  a  Ileo 
decreed  upon  land,  and  its  place  as  a  lien,  a  partial  payment  does  not 
call  for  an  ascertainment  by  the  court  of  the  balance  before  a  sale 
under  the  decree. 

2.  Where  a  decree  of  sale  provides  for  payment  to  a  creditor, 
allowed  a  debt  by  it  of  money  in  the  hands  of  a  receiver  of  another 
court,  and  provides  that  when  paid  it  should  operate  as  a  partial  pay- 
ment, there  is  no  error  in  falling  to  ascertain  the  amount  of  such 
money  in  the  decree,  especially  where  before  sale  the  amount  of  said 
money  appears  in  the  record  of  the  case. 

3.  A  Judicial  sale  will  not  be  set  aside  for  inadequacy  alone  unless 
the  inadequacy  is  so  gross  as  to  Justify  the  presumption  of  fraud.  A 
sale  for  half  the  estimated  value  is  not  such  inadequacy  (29  W.  Ya., 
513).  Before  setting  aside  such  sale  for  inadequacy  there  should  be 
some  guaranty  of  an  advance  on  the  sale. 

4.  An  attorney  has  no  lieu  upon  a  fund  which  he  is  not  instru- 
mental in  creating,  and  which  never  came  to  his  hands. 

5.  An  attorney's  special  lien  for  pay  for  his  services  out  of  a  fund 
in  court  exists  only  where  his  client  is  entitled  to  participate  in  that 
fund.  He  cannot  claim  it  out  of  a  fund  decreed  to  go  to  a  party 
under  a  right  adverse  to  that  of  the  party  represented  by  the  attor- 
ney. Such  party  cannot  be  compelled  to  pay  for  the  services  of  an 
attorney  rendered  against  him. 

6.  Where  a  fund  in  court  arising  from  a  sale  of  property  is  con- 
sumed by  a  prior  lien,  the  attorney  representing  a  Junior  demand  has 
no  lien  upon  that  fund  of  his  services. 
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CoDoalley  ys  Wallace  Oo. 

BrannoD,  J. 

From  MiDgo  Coanty. 

Bevened  and  remanded. 

Syllabus. 

1.  Ad  affidavit  of  the  amount  due  the  plaintiff  filed  with  the 
declaration  under  Sec  4t),  Obap.  125,  Oode,  made  in  another  State 
which  wants  the  certificate  of  a  clerk  or  other  officer  of  the  court  of 
that  State  verifying  the  genuinenera  of  the  officer's  signature  and  his 
authority  to  administer  oaths,  is  not  good  so  as  to  prevent  a  plea, 
though  that  plea  Is  not  accompanied  by  affidavit  of  the  defendant  as 
required  by  said  section. 

2.  An  overruled  motion  to  quarth  an  affidavit  of  an  amount  due 
the  plaintiff  filed  with  a  declaration  under  Sec.  46,  Chap.  125,  Code, 
Is  not  waived  by  a  further  appearance  to  the  action. 


Town  of  Mason  vs  Railroad  Co. 

Brannon,  J. 

From  Mason  County. 

Reversed  and  remanded. 

Syllabus. 

1.  When  a  grant  by  a  municipality  to  a  railroad  company  to  con- 
«truct  its  road  upon  or  over  a  street  is  accepted,  it  constitutes  a  con- 
tract which  cannot  be  arbitrarily  revoked  or  impaired  by  the  munici* 
pality,  but  such  grant  is  subject  always  to  conditions  imposed  upon  it 
by  statute  or  by  the  terms  of  the  grant,  and,  moreover,  is  subject 
also  to  the  proper  exercise  of  police  power  by  the  municipality. 

2.  A  grant  by  a  municipality  to  a  railroad  company  to  build  its 
road  upon  or  across  a  street  confers  no  right  to  destroy  the  street,  or 
to  have  exclusive  use  of  it,  but  contemplates  a  Joint  use  of  the  street 
by  the  public  and  the  company,  and  the  municipality  has  power  to 
enforce  a  proper  ube  of  the  grant,  and  may  restrict  the  company  to 
the  use  of  only  so  much  of  the  street  as  is  absolutely  necessary  for  its 
use  and  consistent  with  the  public  use,  and  m^  compel  a  change  of 
location  or  total  removal  of  a  side  track  materially  impairing  the  use 
of  the  street  by  rendering  the  part  assigned  for  public  passage  too 
narrow. 

3.  An  improper  use,  damaging  to  the  public,  by  a  railroad  com* 
pany  of  a  grant  of  right  of  way  over  the  streets  of  a  town  constitutes 
a  public  nuisance  and  is  subject  to  indictment. 

4.  Mandamus  lies  to  compel  a  railroad  company  using  a  street  for 
its  track  to  restore  the  street  to  its  former  condition,  or  such  condi- 
tion as  will  not  unnecessarily  impede  travel,  and  to  make  and  main- 
tain continuously  crossings  of  streets  and  alleys  over  its  road.  . 

5.  A  railroad  company  cannot  leave  its  cars  standing  upon  a  street 
crossing,  or  use  such  crossing  as  a  place  of  deposit  or  storage  for  its 
cars,  and  thus  obstruct  public  use  of  the  crossing.  It  is  only  enti- 
tled to  use  the  crossing  for  so  long  as  is  reasonably  necessary  to  pass 
over  the  crossing  with  its  cars. 
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Filooner  ts  Simmons. 

BraDnoD,  J. 

From  Boane  Coon^. 

Affirmed  and  remanded. 

Syllabus. 

1.  The  writ  of  certiorari  firoperly  so  considered  does  not  He  from 
the  Judgment  of  a  Justice  upon  the  Terdict  of  a  Jury,  but  an  appeal 
was  always  the  proper  remedy.  However,  such  writ  of  certiorari,  by 
liberality  In  mere  matter  of  procedure,  may  be  treated  as  an  appeaL 

2.  An  OTerruled  decision  Is  regarded  not  law,  as  never  having  been 
the  law,  but  the  law  as  given  in  the  later  case  Is  regarded  as  having 
been  the  law.  even  at  the  date  of  the  erroneous  decision.  To  this 
rule  there  Is  one  exception,  that  where  there  Is  a  statute,  and  a  decls- 
slon  giving  It  a  certain  construction,  and  there  Is  a  contract  valid 
under  such  construction,  the  later  decision  does  not  retroact  so  as  to 
Invalidate  such  contract. 


Sesler  vs  Goal  Go. 

Braonon,  J. 

From  McDowell  County. 

Beversed  and  remanded. 

Syllabus. 

1.  To  one  going  upon  another's  premises,  not  as  a  trespasser  or 
mere  licensee,  but  by  invitation  in  legal  sense,  as  for  instance,  an  in- 
dependent contractor  going  upon  such  premises  to  do  a  work  under 
contract  with  the  owner,  the  owner  owes  the  duty  of  ordinary  care  to 
have  aod  keep  his  premises  in  safe  condition  for  such  person's  work, 
unless  defects  be  known  to  such  person. 

2.  If  a  contractor  goes  upon  premises  of  another  to  perform  a  con- 
tract to  do  work  for  the  owner  and  is  injured  from  defect  in  the 
premises  known,  or  which  by  fair  care  ought  to  be  known  to  the 
owner,  and  unknown,  or  which  by  fair  care  cannot  be  known  to  such 
contractor,  the  owner  is  liable;  but  under  the  reverse  of  these  circum- 
stances is  not  liable. 

3.  In  an  action  for  personal  injury,  evidence  that  the  plaintiff  is  a 
married  man  with  young  children  is  Irrevelent  and  incompetent,  and 
it  is  error  to  admit  it. 

4.  Jury  trials  should  be  strictly  confined  to  the  issues  made  and 
the  legitimate  facts  bearing  on  them,  and  the  practice  of  dragging  in 
extraneous  matters  to  influence  a  Jury  cannot  be  too  strongly  con- 
demned. Nothing  outside  of  the  legitimate  facts  should  be  intro- 
duced to  affect  the  minds  of  those  who  are  to  decide  the  case. 

6.  When  a  question  is  put  to  a  witness  and  the  court  refused  to 
allow  it  to  be  answered,  if  the  question  does  not  plainly  itself  import 
that  the  answer  will  prove  a  fact  material,  it  must  appear  by  a  bill  of 
exceptions  what  was  proposed  and  expected  to  be  proven,  else  there  is 
no  error  apparent.  If  a  question  objected  to  is  answered,  the  answer 
•must  be  shown,  else  there  is  no  error  apparent. 

6.  If  the  owner  of  a  coal  tipple  promises  a  contractor  executing  a 
contract  for  masonry  work  in  repairing  the  tipple,  not  to  have  car- 


Digitized  by  VjOOQIC 


THB  BAR.  831 


peoters  throw  down  old  timbers  of  tbe  tipple  from  any  ractlon  of  the 
tipple  while  tbe  contractor  Is  working  at  the  masonry  at  a  particular 
section  of  the  tipple,  and  tbe  contractor  goes  to  another  section  of  the 
tipple  in  work  connected  with  his  contract,  relying  upon  snch  prom- 
ise, and  being  ignorant  that  carpenters  of  the  owner  of  the  tipple  are 
still  engaged  In  remoTing  old  timbers,  and  the  contractor  is  injured 
by  a  piece  of  timber  being  thrown  upon  him  in  the  work  of  removal 
by  the  carpenters,  the  owner  of  the  tipple  is  liable.  But  in  the  ab- 
sence of  such  promise,  the  owner  would  not  be  liable,  if  the  contrac- 
tor knew  that  carpentry  work  was  going  on  aboTe  such  other  section, 
though  he  did  not  know  that  the  particular  work  of  removing  old 
timbers  was  being  done,  if  he  took  no  precaution  to  learn  the  charac- 
ter of  the  work  being  done. 


Guernsey  ys  Lazaer. 

Brannon,  J. 

From  Brooke  Oounty. 

Decree  aflBrmed. 

Syllabus. 

1.  In  the  separate  estate  of  a  married  woman  there  is  no  estate  in 
the  husband  to  have  possession  and  profits  during  the  wedlock,  and 
no  curtesy  Initiate;  no  estate  by  curtesy  until  the  death  of  the  wife. 
A  Judgment  against  the  husband  Is  no  lien,  during  the  wedlock,  on 
such  supposed  curtesy,  and  a  conveyance  by  wife  and  husband  of  such 
separate  estate  cannot  be  fraudulent  as  to  such  demand  though  such 
conveyance  may  have  been  made  with  intent  to  keep  the  property 
from  being  subjected  to  the  husband's  debt. 

2.  A  will  sets  apart  In  trust  In  the  hands  of  an  executor  certain 
realty  and  directs  its  profits  to  be  applied  for  the  use  of  testatrix's 
husband  during  life  with  remainder  over,  and  provides  that  neither 
the  real  estate  nor  its  profits  shall  be  bound  for  the  husband's  past  or 
future  debts  other  than  respectable  and  oomforuble  support.  This 
clause  of  exemption  is  valid  and  the  husband's  interest,  under  the 
devise  in  the  profits,  is  not  liable  for  his  debts. 


Charleston  National  Bank  vs  W.  A.  Bradford. 

McWhorter,  J. 

From  Kanawha  Oounty. 

Judgment  corrected  and  affirmed. 

Syllabus. 

1.  Syl.  1,  2  and  3,  Bank  vs  Boylen,  26  W.  Ya.,  654,  reaffirmed. 

2.  Usurious  interest  paid  a  national  bank  on  renewing  a  series  of 
notes  cannot  in  an  action  by  the  bank  on  the  last  of  them  be  applied 
in  satisfaction  of  the  principal  of  the  debt.  Driesbach  vs  Bank,  104 
U.  S.  52. 

3.  The  remedy  given  by  Section  5198,  Revised  Statutes  U.  S.,  for 
the  recovery  of  usurious  interest  paid  to  a  national  bank  is  exclusive. 
Stevens  vs  Bank,  111  U.  S.  197. 
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Peters  vs  JobnsoD,  Jackson  &  Co. 

BraDDon,  J. 

From  Ritchie  OooDty. 

Jadgrment  reTer^ed,  remanded. 

Syllabus. 

1.  A  verdict  in  an  action  of  trespass  on  the  case  resting,  **We  the 
jury  find  for  the  defendants,'*  the  plea  being  not  guilty,  is  good. 

2.  Though  in  an  action  sounding  in  damages  tliere  is  an  order  at 
rules  for  an  entry  of  damages,  yet  a  plea  of  the  general  issue,  or  other 
issuable  plea,  filed  in  term  annuls  that  order,  and  the  jury  is  properly 
sworn  to  try  the  issue,  and  not  to  inquire  of  damages. 

3.  The  general  rule  is  that  damages  for  which  a  party  is  liable  are 
such,  and  only  such,  as  are  the  reasonable  and  probable  consequence 
of  his  acts. 

4.  Only  the  parties  to  a  contract  can  sue  for  damage  from  its 
breach;  but  where  in  executing  it  things  of  imminently  dangerous 
character  are  used,  from  which  injury  may  probably  happen  to  others, 
the  law  places  him  who  executes  the  contract  under  duty  to  so  per- 
form it  as  not  injure  strangers  to  it,  and  such  strangers  may  sue  for 
damage  coming  to  them  from  its  negligent  performance. 

5.  Apothecaries,  druggists  and  all  persons  engaged  in  manufactur- 
ing, compounding  or  selling  drugs,  poisons  or  medicines,  are  required 
to  be  extraordinarily  skillful,  and  to  use  the  highest  degree  of  care 
known  to  practical  men  to  prevent  injury  from  the  use  of  such  arti- 
cles and  compounds. 

6.  Where  a  merchant  sells  a  poisodous  drug  to  one  person  for  a 
medicine  which  is  harmless  by  mistake,  and  it  is  taken  for  medicine, 
without  negligence,  by  a  third  person,  the  seller  is  liable  to  such  third 
person  for  damage  resulting  tu  him  therefrom,  notwithstanding  there 
is  no  privity  of  contract  between  the  merchant  and  such  third  person. 


Bank  vs  Prager  &  Son. 

McWhorier,  J. 
From  Wood  County. 

Affirmed. 

Syllabus. 

1.  A  bill  in  equity  to  enforce  a  legal  claim  under  Section  1,  Chap- 
ter 106,  Code,  which  distinctly  attacks  a  general  assignment  by  the 
defendant  as  fraudulent  and  made  with  intent  to  delay,  hinder  and 
defraud  his  creditors,  and  prays  that  the  lien  of  attachment  of  plain- 
tiff !<e  established  and  enforced  and  for  general  relief,  is  good  on 
demurrer,  and  an  amended  and  supplemental  bill  may  properly  be 
filed  containing  further  allegations  of  fraud  aod  conspiracy  in  making 
the  assignment,  and  sale  by  the  trustee  thereunder  of  the  assigned 
property,  with  prayer  that  both  the  assignment  and  sale  by  the  trus- 
tee be  set  aside  as  fraudulent  and  void. 

2.  Syllabus,  p.  5,  Bank  vs  Parsons,  42  W.  Ya.,  137,  is  not  appli- 
cable in  a  suit  to  set  aside  a  gift,  conveyance,  or  transfer,  etc.,  as 
fraudulent  uoder  Section  1,  Chapter  74,  Code,  and  in  which  the  ques- 
tion of  unlawful  preference  is  not  involved. 
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3.  When  a  bidder  is  paid  a  coosideration  to  refrain  from  bidding 
OD  the  property  of  an  iosolTent  debtor  io  order  that  the  purchaser 
may  obtain  it  at  a  reduced  price,  it  is  a  fraad  upon  the  rights  of 
creditors. 

4.  When  eyidence  is  introduced  in  a  cause  to  which  there  are  ob- 
jections and  exceptions  taken  and  a  decree  rendered  without  the  court 
passing  upon  such  objections  and  exceptions,  and  there  is  sufficient 
legal  eyidence  in  the  cause,  together  with  the  facts  and  circumstances 
of  the  case  to  Justify  the  decree,  the  same  will  not  be  reyersed  because 
the  court  may  haye  considered  at  the  hearing  the  eyidence  so  ob* 
Jected  and  excepted  to,  or  because  it  failed  to  pass  on  such  objections 
and  exceptions. 


Ward  &  Oo.  ys  Oounty  Oourt. 

Brannon,  J. 

From  Taylor  Oounty. 

Mandamus  awarded. 

Note  by  McWhorter  filed. 

Syllabus. 

1.  Chapter  44  of  the  Acts  of  1899  giye  to  the  council  of  the  city  of 
Grafton  exclusiye  power  to  grant  or  refuse  license  to  sell  spirituous 
liquors  within  that  city,  regardless  of  the  action  of  the  county  court, 
and  the  proyision  of  the  act  that  the  county  court  shall  grant  state 
license  after  the  council  has  granted  such  license  is  mandatory  upon 
the  county  court. 

2.  The  proyision  of  Chapter  44,  Acts  1899,  that  the  council  of  the 
city  of  Grafton  shall  have  exclusiye  power  to  grant  liquor  licenses 
within  it,  is  not  repugnant  to  Section  24,  Art.  8,  of  the  Constitution, 
or  any  other  clause  therein. 


Barrett  ys  Coal  Company. 

Brannon,  J. 

From  Raleigh  Oounty. 

Beyersed  and  remanded. 

Syllabus. 

1.  Where  by  a  contract  brick  are  to  be  made  of  certain  kind  and 
character  <*to  the  satisfaction  of  the  general  superintendent  of  said 
company  or  his  authorised  representatiyes,^'  the  right  of  rejection  by 
the  superintendent  is  absolute,  and  his  reasons  cannot  be  invest!- 
gated,  if  in  good  faith,  that  is  not  fraudulent. 

2.  Where  there  is  a  contract  for  work,  and  it  is  only  partially  exe* 
cuted,  and  so  no  recoyery  can  be  had  on  a  special  count  based  on  the 
contract,  yet  there  may  be  recoyery  for  the  actual  worth  to  the  party 
of.  the  work  done  upon  a  quantum  meruit  under  the  common  court,  if 
if  the  failure  to  complete  the  work  is  without  the  fault  of  the 
plaintiff. 
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Kahle  vs  Oil  Oompany. 

BraoDOD,  J. 

From  Tyler  OouDty. 

BeTersed  and  remanded. 

Syllabus. 

1.  A  laborer's  lien  agalDSt  an  insolvent  corporation  is  not  invalid 
because  sworn  to  and  filed  in  the  county  clerk's  office  after  a  suit  to 
wind  up  its  affairs  and  apply  its  property  to  creditors'  debts  has  been 
instituted. 

2.  A  laborer's  lien  on  the  property  of  an  insolvent  corporation  does 
not  lapse  and  become  lost  by  failure  to  sue  upon  it  within  six  months 
after  filing  the  account,  if  within  that  time  he  files  his  petition  to 
enforce  it  in  a  suit  brought  by  one  creditor  for  himself  and  others  to 
wind  up  the  affairs  of  the  corporation  and  apply  its  property  for  pay- 
ment ot  its  creditors. 

3.  A  suit  by  one  creditor  for  all  against  an  insolvent  corporation; 
a  report  by  a  commissioner  of  various  debts  against  it;  an  exception 
by  one  creditor  to  the  allowance  ot  a  debt  of  another:  a  decree  sus- 
taining that  exception  and  adjudging  the  debt  no  lien,  but  only  a 
general  debt,  and  recommitting  the  report  to  ascertain  liens,  debts, 
assets;  such  a  decree  is  appealable  as  to  the  creditor  whose  debt  is 
thus  disallowed. 

4.  In  a  creditor's  suit  to  convene  the  creditors  of  an  Insolvent  cor- 
poration, a  creditor  whose  debt,  or  its  lien,  is  by  a  decree  disallowed, 
may  appeal  without  awaiting  further  action  of  the  court  as  to  debts 
of  other  creditors. 


Isner  vs  Kelley. 

McWhorter,  J. 

From  Barbour  Oounty. 

Affirmed. 

Syllabus. 

1 .  F.  devised  to  J.  and  H.,  sons  of  his  daughter  C,  one  hundred 
acres  of  land,  describing  it,  *<Upon  the  following  conditions,  vis: 
The  said  J.  and  H.  are  to  take  care  of  and  provide  for  all  of  the  rea- 
sonable wants  of  my  daughter  0.  during  her  lifetime,  provided  she 
resides  with  them."  Held :  That  such  care  and  provision  for  all  the 
reasonable  wants  of  C.  are  a  charge  upon  the  land  devised,  and  held 
further,  under  the  provisions  of  the  will  it  is  a  voluntary  matter  with 
C.  whether  she  resides  with  the  one  or  the  other  of  her  said  sons;  her 
residing  with  the  one  or  the  other  is  a  condition  precedent  to  his 
taking  care  of  and  providing  for  her  wants,  and,  until  he  shall  refuse 
to  so  care  and  provide  for  her,  she  has  no  cause  of  action  against  him. 

2.  There  is  no  provision  in  the  will  for  either  of  them  to  provide 
for  her  away  from  his  home,  and  if  one  is  to  take  care  of  her  and  keep 
her  at  his  home  and  the  other  contributes  to  the  expense  thereof  it 
must  be  by  contract  or  mutual  arrangement  between  them. 

3.  As  long  as  one  is  ready  and  willing  to  take  and  care  for  0.,  it 
being  a  matter  of  choice  with  her  as  to  where  she  will  reside,  he  can- 
not be  compelled  to  contribute  to  her  support  elsewhere. 
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Oautley  vs.  Morgan. 

McWhorter,  J. 

From  Kaoawha  County. 

Reversed  and  Bill  Dismissed. 

Syllabus. 

1.  C.  and  M.  &  H.  owned  adjomloR  lots.  C,  desiring  to  build  a 
business  house  on  her  lot  and  to  make  a  party  wall,  an  agreement  in 
writing  was  entered  into  providing  that  such  wall  should  be  built  to 
extend  over  on  the  ground  of  M.  &  H.  ten  inches  only.  C.  without 
invoking  the  aid  of  M.  &  H.  to  assist  in  locating  the  division  line  or 
notifying  them  when  she  proposed  to  locate  it,  fixed  the  line  herself 
with  the  aid  of  the  city  engineer  and  built  the  wall  completing  it  in 
1893,  and  in  1899,  when  M.  &  H.  desired  to  use  the  wall,  they  dis- 
covered that  it  covered  six  inches  more  of  their  ground  than  was 
allowed  by  the  contract.  Held:  that  equity  will  not  enjoin  an  action 
of  ejectment  by  M.  &  H.  against  C.  to  recover  possession  of  the  said 
strip  of  six  inches  so  built  upon. 

2.  There  can  be  no  acquiescence  without  knowledge. 

3.  Mere  silence  or  some  act  done  where  the  means  of  knowledge 
are  equally  open  to  both  parties  does  not  create  an  estoppel  in  pais. 

4.  Silence  will  not  estop,  unless  there  is  not  only  a  right  but  a 
duty  to  speak.  

Chancey,  v.  C3ounty  Court. 

McWhorter,  J. 

From  Roane  County. 

Affirmed. 

Syllabus. 

1.  An  action  in  case  for  damages  for  injury  to  person  or  property 
against  a  county  court  under  section  53,  chapter  43,  Code,  may  be 
maintained  without  first  presenting  a  claim  or  demand  therefor  to 
the  county  court,  under  section  40,  chapter  39,  Code. 

2.  Syl.  2,  in  Shrewsbury  vs  Miller,  10  W.  Va.  115,  and  Syl.  2  and 
a  in  Ruffners  vs  Hill,  31  W.  Ya.,  approved. 


Coulter  vs  Blatchley. 

McWhorter,  J. 

From  Barbour  County. 

Affirmed. 

Syllabus. 

1.  Under  section  1,  chapter  123,  Code,  an  action  at  law  or  suit  in 
equity  may  be  brought  against  a  non-resident  of  the  State  in  any 
County  of  this  State  wherein  he  may  be  found  or  may  have  estate  or 
debts  due  him,  without  regard  to  where  the  cause  ot  action  arose. 

2.  Where  a  parol  contract  is  made  by  an  agent  in  his  own  name 
for  an  undisclosed  principal,  either  the  ^ent  or  the  principal  may  sue 
upon  it,  and  parol  evidence  is  admissible  to  enable  the  principal  to 
show  that  he  is  the  real  contracting  party. 

3.  Where  in  a  trial  before  a  Jury  there  is  any  evidence  tending  to 
sustain  the  plaintiff's  demand,  the  court  should  uot  strike  out  the 
evidence. 
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Town  of  WestOD  ts  B.  Balston. 

McWhorter,  J. 

From  Lewis  Oounty. 

Affirnied. 

Syllabus. 

1.  Iq  prooeellng  for  Jadgmeot  aod  award  of  execatioo  on  a  for* 
felted  forthoomlDg  bOQd,  the  Judgment  should  be  for  the  true  value  of 
the  property,  fbr  the  noQ-deliyery  of  which  the  bond  was  forfeited, 
with  interest  on  such  value  from  the  date  of  the  bond,  and  costs 
incurred  In  the  proceeding;  or  for  so  much  thereof  as  may  be  neces* 
sary  to  satisfy  the  demand  against  the  defendant  in  the  execution  or 
warrant,  with  costs,  by  action  or  motion  against  the  persons  signing 
said  bond. 

2.  Where  property  of  the  execution  defendant  has  been  levied 
upon  at  the  Instance  of  the  defendant  by  the  officer  having  the  execU'* 
tion,  and  a  bond  given  for  the  forthcoming  and  delivery  of  said  prop- 
erty on  day  of  sale  and  such  bond  Is  forfeited,  such  defendant  will 
be  estopped  from  the  defense  that  such  property  was  not  subject  to 
levy. 


Hopkins  vs  Prichard. 

McWhorter,  J. 
From  Cabell  Oounty. 
Affirmed  in  part,  reversed  in  part  and  remanded. 
Syllabus. 
1.  In  several  suits  consolidated  certain  tracts  of  land  were  at- 
tached by  creditors  as  the  individual  lands  of  P.  &  B.,  a  partner  of  P., 
who  was  not  a  party  to  the  suits,  filed  his  petition  and  answer,  claim- 
ing these  tracts  were  the  property  of  P.  &  B.,  the  causes  were  re* 
f erred  to  a  commissioner  to  ascertain  aod  report  among  other  things 
what  real  estate  said  P.  owned  and  possessed  and  by  what  title  held, 
and  also  what  real  estate  B.,  a  former  partner  of  P.  under  the  name 
of  B.  &  P.,  was  interested  in.  The  commissioner  took  testimony  in 
the  matter,  and  without  passing  thereon  referred  the  question  to  the 
court  for  decision  upon  the  evidence  certified  up.  The  parties  ex* 
oepted  to  the  report  becau'jie  the  commissioner  failed  to  report  accord- 
ing to  their  respective  contentions.  The  court  overruled  the  excep- 
tions of  B.,  aod  decreed  that  the  tracts  held  in  the  name  of  P.,  and 
of  P.,  trustee,  were  the  individual  property  of  P.,  purchased  with  his 
individual  assets,  and  not  with  the  partnership  funds  of  B.  &  P.  for 
partnership  purposes,  and  there  was  no  resulting  trust  in  favor  of  the 
creditors  of  B.  Si  P.  superior  to  the  rights  of  the  attaching  creditors 
In  the  causes  acquired  under  their  attachment,  but  said  land  was 
first  subject  to  the  attachments;  aod  directing  the  commissioner  to 
carry  c»ut  the  former  decree  of  reference  accordingly.  Held :  The 
decree  adjudicated  the  rights  of  B.  and  was  appealable. 
.  2  Syllabus  pt.  6,  Finley  vs  Fin  ley,  42  W.  Va.  372,  does  not  apply 
to  such  matters  as  have  been  fully  adjudicated  by  order  or  decree  of 
the  court,  leaving  nothing  on  the  particular  matter  to  be  reported  by 
the  com  nissioner  for  the  information  of  the  court. 
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€hirber  ts  Blatcbley. 

McWhorter,  J. 

From  Barboor  Coontj. 

Beyersed  aod  remanded. 

Syllabus. 

1.  Id  an  action  for  %he  recovery  of  money  doe  on  contract  before  a 
Instlce,  a  complaint  in  writing  in  the  nature  of  a  declaration  in  as- 
sumpsit with  the  common  counts,  tbe  last  count  ''Also  in  the  sum  of 
$256.36,  as  stated  in  the  account  of  the  plaintiff  a^^inst  the  defend- 
ant attached  to  and  made  part  of  this  com  plaint,  "and  aTerriog  promise 
and  failure  to  pay,  and  which  account  attached  is  a  complete  bill  of 
particulars  of  the  items  with  date  and  amount  of  each  and  showing 
what  the  charge  was  for,  with  notice  that  it  will  be  relied  upon  at  the 
trial,  is  held  sufficient  under  the  statute. 

2.  Under  section  5,  chapter  138,  a  trial  court  has  large  discretion 
in  granting  new  trials  conditioned  on  payment  of  costs  by  the  moTing 
party,  and  the  appellate  court  will  not  interfere  unless  it  clearly  ap- 
pears that  such  discretion  has  been  abused. 

3.  Where  a  new  trial  has  been  granted  conditioned  on  payment  of 
costs,  the  appellate  court  will  not  ent<ertain  an  assignment  of  error 
on  that  ground,  unless  an  excepMon  was  taken  to  the  ruling  of  tbe 
court  so  granting  it. 

4.  The  pendente  lUe  purchaser  of  a  Judgment  rendered  by  a  Justice 
may  continue  to  prosecute  the  claim  in  the  circuit  court  in  the  name 
of  his  assigner,  the  plaintiff,  when  appealed  to  that  court  by  the 
defendant. 

5.  Syl.  8,  Beffelbower  tb  Detrick,  27  W.  Va.  i6;  Syl.  3,  Trust  Oa 
▼s  McClellan,  40  W.  Va.  405,  and  Syl.  3,  Dewing  vb  Hutton,  87  a  B. 
670,  approved. 

6.  Neither  the  declarations  nor  the  acts  of  a  man  can  be  given  in 
evidence  to  prove  that  he  is  the  agent  of  another,  yet  he  is  competent 
as  a  witness  on  the  question  of  his  agenpy. 


State  vs  Gillilan. 

Foffenbarger,  J. 

From  Greenbrier  Oounty. 

Beversed  in  part  and  affirmed. 

Syllabus. 

1.  Oourts  of  record  have  a  discretionary  Jurisdiction,  in  case  of 
conviction,  for  a  gross  common  law  misdemeanor,  punishment  for 
which  has  not  been  prescribed  by  statute,  to  require  of  the  defendant 
sureties  for  good  behavior.  To  this  extent  only  the  principles  an- 
nounced in  State  vs  Ckmld,  26  W.  Ya.  258,  are  overruled. 

2.  Such  Jurisdiction  does  not  exist  when  the  conviction  is  for  a 
statuu)ry  misdemeanor  or  a  common  law  misdemeanor  for  which  pun- 
ishment is  prescribed  by  statute. 

3.  The  simple  selling  of  intoxicating  liquors  is  a  statutory  of- 
fense. 
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Bank  V8  Belloffton  Goal  &  Ctoke. 

McWhorter,  J. 

From  Barboar  OooDty. 

Affirmed. 

Syllabus. 

1.  Id  tbe  absenoe  of  actaal  fraud  or  mistake  a  court  of  equity  will 
oot  iuterfere  witb  a  contract  made  between  parties  competent  to 
contract. 

2.  Under  Section  24,  Chapter  53,  Oode,  a  mining  corporation,  after 
it  is  fully  organized,  may  purchase  real  and  personal  estate  for  tbe  use 
of  such  corporation  and  for  its  other  corporate  purposes  and  business 
at  such  price,  upon  such  terms  and  conditions,  as  may  be  agreed  upon 
by  the  owners  and  directors  or  stockholders  of  such  corporation,  and 
may  pay  for  such  property  by  issuing  so  many  shares  of  its  capital 
stock  to  the  vendor  as  are  equal  in  amount  at  par  value  to  the  price 
agreed  upon  for  such  property,  but  not  to  exceed  its  authorised 
capital. 

3.  The  fact  that  property  so  received  by  a  corporation  in  full  pay- 
ment for  stock  issued  is  taken  at  an  ovei^valuation  will  not  make  the 
holder  of  such  stock  liable  as  for  unpaid  subscription  until  the  trans- 
action has  first  been  impeached  for  fraud  upon  the  corporation. 


Fleming  vs  Railroad  Company. 

McWhorter,  J. 

From  Marion  County. 

Reversed  and  remanded. 

Syllabus. 

1.  An  action  for  obstructing  a  right  of  way  over  real  estate  is  not 
barred  by  the  statute  of  limitations  in  one  year. 

2.  In  an  action  for  damages  for  obstructing  a  private  way  to  en- 
title plaintiff  to  prove  special  damages  for  loss  of  business  and  custom 
the  causes  of  the  I^iss  must  be  specially  set  out  and  the  particular  loss 
alleged. 
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OFFICERS  AND  STANDING  GCWIMITTEES 
1902. 


GEOBGB  E.  PBIOB, 
duyrlflstQik. 


JOHN  A.  HOWABD,  Wheeling  (Itet  Distriot). 
E.  D.  TAIiBOTT,  TSkhm  (Second  Distriot) 
B.  H.  HOBTOK,  Addison  (Third  District.) 
0.  D.  IIBEBIOK,  Psrkersbnrg  (Fourth  District.) 
Z.  T.  YINBON,  Huntington  (Ilfth  District.) 


JOHN  W.  DAVIS, 
Olarksbnrg. 


W.  N.  MTTiTiER, 
Psrkersbnrg. 

miJOUTXfJ  OOUHGIL. 

W.  P.  WILLET,  Morgantown. 
D.  0.  WESTENHA7BB,  Martinshnrg. 
B.  M.  AMBLEB,  Psrkersbnrg. 
HENBY  M.  BUSSELL,  Wheeling. 
0.  D.  MEBBIOHy  Psrkersbnrg. 
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STANDING  GOMMnTEE& 


OOMiaTEE  OK  ADMI88I0NB. 

Oboiob  B.  OaldwmlLj  Wheeling. 
T.  L.  HBHBinSy  Welch. 
J.  Hop  Woods,  PhilippL 
Jomr  A.  Pxseroir,  Lewiebiirg. 
8.  B.  H4T.T.,  New  liaitinBTille. 

OOMMTTTEE  OK  JUDICIAL  ADMIKI8TBATI0K  AKD 
LEGAL  BEFOEM. 

B.  M.  AmwiWit,  PArkersbnrg. 
F.  M.  ExnrouM,  Keyser. 
Z.  T.  VoraoH,  Huntington. 
E.  W.  KnoRT,  Charleston. 
JoKV  A.  HowABD,  Wheeling. 

OOMMTTTEE  OK  OBIBYAKOES. 
U.  8.  O.  Pnsn,  Martinsbnrg. 
0.  W.  DnxoH,  Fayetteyille. 
0.  W.  Dailxt,  EUdne. 
Edoxx  p.  BuoxsBy  Welch. 
Jomr  A.  Oaupbxll,  Kew  Cnmberland. 
OOMMITEEE  OK  LEGAL  EDUGATIOK. 
8t.  Obobox  T.  Bbookb,  Morgantown. 
Iba  E.  BoBoraov,  Grafton. 
J.  y.  BXiAZB,  West  .Union. 
T.  K.  BxBD,  Hinton. 
GaoBon  E.  MoOuhtoo,  Charleston. 
COMMITTEE  OK  LEGAL  BIOGBAPHT. 
Okxt  JoBorsoH,  Morgantown. 
EoBKBT  Wbxtb,  Wheeling. 

D.  B.  LuGAS,  Charles  Town. 

E.  8.  DoouTTLB,  Hnntington. 
M.  G.  Spbbbt,  darksbnrg. 
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LET  THE 


M  kum  of  W  Va. 

GO  ON  YOUR  BOND. 

PAID    UP    CAPITAL    $250,000. 

It  beoomM  toto  tnrety  on  aU  kinds  of  bonds. 

COURT  BONDS  A  SPECIALTY 


Local  agents  at  eyery  Ootinty  Seat  in  the  State  can  execute  a  bond  for 
yon  'Without  delay. 

Deposits  receiyed  subject  to  check. 

Interest  bearing  certificates  issaed. 

Loans  made  on  real  estate,  personal  securities,  stocks,  bonds  and  other 
odllatarala. 

Acts  as  Execcntor,  Tnistee,  Administrator,  Assignee,  Beceiyer,  Guardian, 
and  in  all  other  Fiduciary  capacities. 

H.  G.  Davis,  President 
S.  B.  Elkins,  First  Vice  President. 
W.  G.  Wilson,  Second  Vice  President 
O.  Jay  Fleming,  Secretary  and  Treasurer. 
COUNSEL— C.  W.  Dailey  and  E.  D.  Talbott 

HOME  OFFICE,  Elkins,  West  Va. 
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SUMMER  LAW  SCHOOL 

UNIVERSITY  OP  VIRCHNIA. 

Tbb  Thibtt-Tbibd  Smov  or  tbb  BuimB  Law  Sobool  opens  JULT  1, 
19(tt,  and  oontinnes  two  months.    The  oonrses  offered  hsTe  prored  profitable 

to  THOSS  JUST  BBOmnVO  THKB  PBOVBSBIOlfAXi  8TUDDBI;  tO  TOUMO  PEAAXriTlOllAIIS 

who  hsTe  lacked  the  adTsntage  of  systeniatio  instmotion;  to  older  praotition* 
ers  who  desire  to  reriew  elementary  prindpies;  and  in  a  marked  degree  help- 
ful to  oaxdidaxbs  lom  ADMiBsiov  TO  TBB  BAB,  oondootsd  bj  the  foULaw 
Facnltj. 

For  oatalogne,  address  any  of  the  undersigned. 

W.  M.  LILE, 
UniTerdty  Station,  B.   G.  HINOB, 

Gharlottesirille,  Ya.  OHAS.  A.  QSAVEa 

Dwyer's  Directory 


FOR  WEST  VIRGINIA. 


The  lawyers  in  the  sabjoined  list,  have  flrst-daas  standing  at  the 
respective  bars   where   they  practice  law, 

N.  C.   PRICKITT. 

BAYBNSWOOD,  -  -  JACKSOK  00.,  W.  VA, 

R.  L.  MOOREp 

SISTBBSYILLB,  -  -  -  TYLBB  00.,  W.  YA. 


WS3T0N, 

CLAY, 

8PBN0BB, 
FAIRMONT,    . 
WESTON, 


J.   B.  BENNETT, 

LEWIS  OOXJNTY,  W.  VA. 

A.  W.  BELL, 

CLAY  COUNTY,  W.  VA. 

W.  H.  BISHOP, 

BOANE  CO.,  W.  VA. 

HARRY  SHAW,  

MARION  COUNTY,  WEST  VA. 

CHARLES  P.  SWINT, 

LEWIS  COUNTY,  W.  VA. 
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VAN  ZILE. 
BAILMENTS  AND  CARRIERS. 

The  Iaw  of  Bailments  and  Oarrier0«  inoladiM  Pledge, 
Pawn  aod  Innkeepers.  By  PHIIjIP  T.  VAN  Zl£JB,  of  the 
I>etroit  Bar,  Dean  of  Betrolt  Iiaw  School.       ::    :: 

ONE  YOLUME.  850  PAGES.  15.00  NET. 

9  9  9  9  9 

THIS  book  is  diyided  into  six  parts;  the  vibst  past  deyoted  to  BaiU 
ments  Ordinary;  sboond,  Pledge  and  Pawn;  thxbd.  Innkeepers; 
louBTB,  Postal  Service;  fitth,  Oarriera  and  Oairiers  of  Goods;  sixth, 
Carriers  of  Passengers,  Oarriers  of  Baggage  and  Actions  against  Oarriers; 
to  which  are  added  Tabijbb  of  Comtxnts,  Oasis,  and  Indsx. 

Some  subjects,  because  of  their  importance  and  lack  of  detailed  treat- 
ment in  other  works,  have  reoeiyed  special  attention :  hotablt,  the  law 
goyeming  ooLLATxsAii  saouBirzxs,    HOH-xaooTiABiJi   and  QUAsx-NnoorzABUB 

IMSTBUlEKirTS,    SUch   SS   BIZ«LS  OF   LADINO,  WABBHOUSB  BBOMIPTS   and  SLZyATOm 

BnoBZPTB,  STOCKS  and  bonds  and  stocks  pubohasbd  and  hbld  oh  xaboins. 

Oleamess  and  simplicity  of  statement,  logical  and  well-deflned  analysis, 
are  features  of  this  work. 


SECOND  EDITION. 

Brandenburg  on  Bankruptcy* 

The  Iiaw  of  Bankrnptoy,  by  B.  G.  Brandenhnr^. 

ONE  YOLUHE.  $6.00  NET. 

»  »  »  »  » 

THIS  EDITION  Jias  been  bntibxlt  bbwbittbk  and  studied  in  the  light  of 
the  interpretation  giyen  by  the  courts,  with  the  result  that  a  finished 
book  on  eyery  branch  of  the  law,  in  which  the  principles  to  be  de- 
duced from  the  decisions  are  stated,  is  now  for  the  first  time  offered  to  the 
public.  It  contains  all  cases  decided  by  the  United  States  Supreme  Oourt, 
Oircuit  Oourts  of  Appeals,  Oourts  of  Bankruptcy,  State  Oourts  and  Bef- 
erees,  to  March,  1901,  General  Orders  and  Forms  in  Bankruptcy,  Etc.,  Etc., 
and  cites  the  United  States  Supreme  Oourt  Beports,  O.  0.  A,  Fed.  Bep., 
Nat.  Bank.  News  and  Beports,  Fed.  Oases,  the  Am.  Bank.  Bep.,  and  the 
Beporters  under  the  old  law. 

Beemrlptlye  Girenlan  of  the  Foregoing  Works  Hont  on  AppUoatloa. 

CALLAGHAN  &  COMPANY, 

CHICAGO.  ILL. 
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Wifl  Go  On  Your  Bond, 

Citizens  Trast^Guaraiil;  Go. 


West    Virginia^. 

CAPITAL.        -      -^  »260.000.(K). 

Ttmsaets  a  Genenl  Trust  ud  Gnanitj  BisinesL 

J.  M.  JACKSON,  Jr.,  President. 
J.  M.  FINLBY,  8«oretanr  and  Treasurer. 

V.  B.  AROHBII,  QanaralOounaaL 

VfcMi-PMiiiileinW. 


S.  D.  CAMDBN,    Q|BO.  M.  BOWEBS,    HABBISON  B.  SMITH. 

^Dii*il<|loi'A« 
J.  M.  Jackson,  Jr.,  C.  H.  Shattook,  8.  D.  Camden,  J.  N.  Cunden, 
V.  B.  Aroher,  A.  B.  White,  Thoe.  Gartlan,  David  K  Johniton, 
Warren  Miller,  George  M.  Bowers,  T.  B.  Davis,  A.  D.  FoUette^ 
W.  P.  Hnbbard,  Harrison  B.  Smith,  J.  B.  Finley. 

JIlSSOoI al»  C3olii|9ttl« 

Caldwell  A  Caldwell,  John  Bassell, 

Dayton,  Dayton  A  Bine,  Thomas  P.  Jacobs, 

Linn,  Withers  A  Brannon,  Simms  A  Enslow, 

Johnson  A  Hale,  StClair, Walker  A  Snmmerfleld 

John  D.  Alderson,  Heniy  B.  Gilkeson, 

Fanlkner,  Walker  A  Woods,  Brown,  Jackscm  A  Knighti 

Hunter  H.  Moss,  Jr. 
We  act  as  receivers 
Bny  and  sell  bonds 
Bent  safety  deposit  vaults 
Pay  Interest  on  time  deposits 
Keep  books  and  collect  accounts 
Become  sole  surety  on  bonds  of  all  kinds 
Make  loans  on  collateral  and  real  estate 
Collect  incomes,  rents,  interests  and  dividends 
Act  as  administrator,  executor,  guardian  and  commlMe. 
Manage  sinking  funds  for  corporations  and  municipalities 
Manage  estates,  real  and  personal,  tor  you  or  your  children 
Act  as  trustee  under  mortgages,  assignments  and  deed  of  trust 

We  BTO  propnTBd  to  oxoonto  Court  Bondm 
promptly  at  Bv^ry  oounty  moett  in  tlie  State.  Ap^ 
ply  to  looal  etctenzB.  

Itotne  Office,  FarkersburSf  W.  Va. 
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*^Could  a  mochanfc  bold  his  position  in  a  machine. shop  who 
vattod  time  in  carrying  out  his  work,  ts  a  lawyer  does  in  draw- 
ing a  defKl?  Could  he  ei^cuse  himself  from  the  modem  methods 
01  work  by  saying  the  method  he  uses  had  been  followed  from 
time  immemorial?  Could  he  disregard  the  uses  of  steam  and 
electricity  because  his  forefathers  had  done  so?  And  yet  we, 
the  greatest  of  all  professions,  whenever  we  draw  a  deed  or  ap- 
prove one  are  guilty  of  an  aot  so  aHunl  that  our  clients  oould 
not  for  a  day  retain  in  their  employ  a  mechanic  who  wais  similarly 
stupid." 


10  OBBmS.  f  1  A  TEAR  IM^ADTANOB 

N«w  Dominion,  PC,  Morgaei^iia,  W.  V  a. 


Digitized  by  VjOOQIC 


270 


THE  BAR. 


The  Annotated 

American  Digest, 

I90IB. 

NOW  READY. 

A  classified  digest  of  late 
decisions  for  the  whole 
country,  showing  "the  law 
as  It  la 

It  gives  a  key  to  recent  and 
roling  anthorities. 

It  supplements  every  text- 
book  on  your  shelves,  by 
giving  the  latest  modifying 
decisions. 

It  covers  cases  so  recent 
that  they  are  not  reached 
by  local  digests. 

Every  lawyer  owes  it  to 
himself  to  have  this  great 
help  toward  success  within 
reach. 

Sold  on  approval,  16,  de- 
livered* 

WEST  PUBLISHING  CO., 
St  Paul,  Miiuk 


Write  for  fall  information 
about 

The  Soutfaeastern  Re- 
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An  Open  Fontin. 


This  journal  is  Intended  to  furnish 
an  open  forum  to  every  lawyer  for  the 
discussion  of  any  policy  or  proposition 
of  interest  to  the  Profession.  It  In- 
yltes  a  free  interchange  of  views  upon 
all  such  topics  whether  they  agree  with 
the  views  of  Thb  Bar  or  not. 

Thb  Bab  goes  to  every  Ck)urt  House 
in  the  State  and  is  read  by,  probtfbly, 
three-fourths  of  the  lawyers  of  the 
State,  and  thus  furnishes  not  only  a 
ready  medium  of  communication  be- 
tween members  of  the  Profession,  but 
of  unification  of  the  Profession  on  all 
matters  of  common  concern,  which  is 
Its  prime  mission. 

Every  clerk  of  a  circuit  court  is  the 
authorized  agent  of  The  Bar  in  his 
county,  and  has  the  subscription  bills 
in  his  possession,  and  will  receive  and 
receipt  for  all  money  due  on  that  ac- 
count, or  for  new  subscriptions,  and 
his  receipt  will  always  be  a  good  ac- 
quittance for  money  due  Thb  Bar. 

Thb  Bab  is  furnished  at  the  nominal 
rate  of  $1.00  a  year,  which  is  less  thac 
the  cost  of  publication,  and  we  would 
like  to  have  the  name  of  every  lawyei 
in  the  State  on  our  subscription  list. 
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ONLY  that  which  xneaDs  something  oan  create  a  following 
and  a  healthy  deyii  is  more  impressive  than  an  angel 
that  is  down  with  nenroas  prostration, 

IN  a  card  in  a  Detroit  newspaper  a  woman  thus  thanks  an  in- 
surance company  for  prompt  payment    of  her  claims: 
*' August  9  my  husband  took  out  an  accident  policy,  and  in 
less  than  a  month  was  drowned.  I   consider  it  a  good  inyeet- 
ment." 

^JN  ambitious  attorney's  clerk  was  recently  intrusted  with 
▼^  the  duty  of  drawing  a  statement  of  defense  in  an  action 
for  personal  injuries,  with  strict  orders  that  he  was  to 
deny  everything.  Afterwards,  when  his  pleading  came  under 
the  eye  of  his  mentor,  it  was  discovered  that  the  faithful  young 
man  had  denied,  first,  that  the  plaintiff  was  a  gentleman,  and, 
secondly,  that  the  injured  leg  in  question  was  the  leg  of  the 
plaintiff. 

THE  vacation  season  is  drawing  to  a  close.  The  Summer  is 
waning.  The  sear  and  yellow  leaf  will  soon  remind  us  of 
the  advent  of  the  '^melancholy  days"  of  courts,  of  clients, 
t){  the  humdrum  of  business.  We  pity^the  lawyer  who  has  not 
broken  the  ^'demnition  grind"  with  a  ramble  in  the  mountains, 
or  sported  in  the  waves  of  the  sea,  or  sat  on  the  bank  of  the 
rippling  stream  and  angled  for  the  trout,  and  listened  to  the 
sighing  of  the  winds  and  the  singing  of  the  birds ;  but  must 
take  up  the  work  of  the  winter  season  without  a  break  in  the 
yearly  routine.  He  will  not  be  so  clear  and  so  fresh  and  so 
forcible  as  the  fellow  who  has  had  an  outing.  Work  and  play 
are  boon  companions  when  brought  together  in  the  right  way 
and  ought  not  to  become  estranged  by  long  separation. 
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THB  Exeontiye  Coonoil  will  meet  in  a  few  days  to  arrange 
the  program  and  fix  the  date  of  the  next  annual  meeting 
of  the  Bar  Assooiation,  which  is  to  be  held  at  Wheeling. 
The  next  ieeue  of  Thb  Bab  will  giye  Members  the  resolt  of  the 
deliberations  of  the  Coonoil. 

WE  make  oar  acknowledgements  to  the  following  named 
Circait  Clerks  for  recent  fayors: 
W.  H.  Hoffman,  of  Elizabeth. 
B.  A.  Flesher,  of  St.  Marys. 
J.  D.  Jones,  of  Olenyille. 
J.  W.  Watson,  of  Eingwood. 
J.  O.  Mayfield,  of  Middlebonrne. 
H.  M.  Simms,  attorney,  of  Huntington. 

Inezonsable  Bartwrlty. 


THE  expose  of  the  barbarous  conditions  existing  at  our  State 
Penitentiary,  which  we  publish  in  this  issue,  ought  to 
receiye  the  attention  of  eyery  citizen  of  the  common- 
wealth. As  the  facts  emanate  from  a  member  of  the  Board  of 
Pardons,  there  can  be  no  question  but  they  reyeal  the  real  state 
of  affairs.  We  assume  also,  that  the  Gk>yernor  is  in  possession 
of  these  facts,  and  that  he  will  at  the  proper  time  speak  official- 
ly. But  if  there  is,  in  any  responsible  quarter,  any  disposition 
to  coyer  them  up  and  pass  them  by,  the  people  of  the  State  will 
be  heard.  The  Christian  and  humane  sentiment  of  this  State 
will  not  tolerate  such  conditions  in  one  of  its  public  institu- 
tions eyen  when  it  is  occupied  exclusiyely  by  criminals. 

We  ask  the  readers  of  The  Bab  to  giye  this  matter  their  at- 
tention, and  see  that  it  shall  haye  the  consideration  it  deseryes 
at  the  next  session  of  the  Legislature, 
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The  Iiyiiohiiic*  in  Randolpli  CkNtnty. 


TN  conneotioD  with  the  reoent  lynchiDgi  in  Bandolph  eonnty 
I     Gk>verDor  White  haa  oasaally  giyen  an  objeot  leeson  which 
ie  inBtmctive,  and  we  hope  will  not  fail  to  oonyey  the  les- 
son it  ought  to  teach. 

He  has  offered  a  reward  of  $300  for  the  fellow  who  did  the 
killing  and  got  away,  and  $500  for  those  who  lynched  the  siuk 
peottf  who  did  not  get  away. 

In  other  words  the  price  put  by  Gk>y,  White  upon  the  head  of 
the  original  murderer  is  $300,  but  upon  those  who  took  the  law 
in  their  hands  and  murdered  the  murderer,  the  price  was  $500. 

We  are  surprised  that  the  intelligent  press  should  find  any 
incongruity  in  this  estimate  of  the  crimes  indicated  by  Got. 
White  in  fixing  the  two  rewards.  Is  the  plain  murderer  who  kills 
his  man  in  the  ordinary  course  to  be  put  upon  the  same  plane 
with  the  citizen  who  conspires  with  his  neighbor  not  only  to 
commit  the  same  crime,  but  to  do  it  under  such  conditions  as 
will  make  murder  popular ;  make  murder  a  possible  and  pru- 
dent proceeding  independent  of  the  forms  of  law? 

In  other  words,  is  it  adding  nothing  to  the  crime  of  murder 
that  the  criminal  proposes  to  substitute  anarchy  for  law ;  to  set 
aside  the  courts;  to  defy  the  officers  of  the  law;  to  bring 
government  into  contempt;  and  to  put  every  citixen's  life  and 
property  in  jeopardy  of  the  mob? 

We  are  glad  to  have  a  Gk>yemor  of  West  Virginia  who  can 
draw  a  plain  distinction  between  simple  murder  and  murder 
mixed  with  anarchy.  We  are  glad  there  is  no  confusion  in  the 
Executive  mansion  at  Charleston  on  this  point,  even  if  there 
does  seem  to  be  some  in  the  editorial  chairs  of  the  State  press. 

It  would  have  been  very  unfortunate,  in  view  of  the  trend  of 
events,  if  the  Executive  of  this  State  had  disclosed  a  disposition 
and  a  purpose  to  put  murder  and  anarchy  on  the  same  footing 
with  simple  murder.    If  we  had  any  criticism  to  offer,  we  would 
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be  bound  to  say  that  Governor  White  haa  erred  only  in  making 
the  distinction  too  small  as  indicated  in  dollars  and  cents;  but 
we  are  satisfied  that  he  has  made  ^it  plain  that  the  importance 
to  the  public  of  punishing  the  lyncher  is  about  double  that  of 
inflicting  the  death  penalty  upon  the  individual  murderer. 

Randolph  county  cannot  escape  the  deep  disgrace  that  has 
besmirched  her  fair  name,  and  the  State  of  West  Virginia  must 
share  it,  if  through  the  indifference  or  incompetency  of  the 
county  and  State  officers  the  perpetrators  of  the  recent  acts  of 
mob  violence  are  not  discovered  and  punished.  Lynching  is 
feeding  and  fattening  upon  immunity  and  the  connivance  of 
officers  of  the  law  and  so-called-law-abiding-citixens.  If  the 
seed  sown  in  Randolph  county  is  not  killed  in  the  germ  it  will 
bear  fruit  in  other  counties.  We  believe  that  the  present  situa- 
tion in  its  relation  to  lynching  in  this  State  will  be  epochal  in 
its  history.  The  people  of  the  State  are  quietly  looking  on. 
They  are  waiting  the  end  of  this  event.  If  the  Randolph  mob 
proves  to  be  the  master  of  the  situation,  it  will  serve  as  positive 
assurance  to  the  populace  of  any  other  locality  when  the  occa- 
sion for  a  display  of  mob  violence  arises. 

The  predecessor  of  the  present  Attorney  (General  of  West  Vir- 
ginia went  into  his  office  with  one  plank  in  his  platform  pledge 
ing  him  that  no  lynching  should  go  unpunished  under  his  ad- 
ministration. We  hope  the  present  distinguished  incumbent 
has  a  missile  like  that  up  his  sleeve  or  some  place  about  his 
person. 

TWO  sappers  in  the  Royal  Engineers  who  were  some  time 
ago  charged  in  a  London  police  court  with  being  drunk 
and  disorderly  set  up  as  a  defense  against  their  arrest 
the  fact  that,  as  the  constable  approached  them,  one  of  them 
waved  a  white  handkerchief  attached  to  a  stick,  exclaiming  at 
the  time,  *^ou  cannot  take  me,  I've  got  the  flag  of  truce."  The 
magistrate  however,  refused  to  take  into  account  this  recogniz- 
ed usage  of  war,  and  fined  the  prisoners  Ss.  each. 
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Keep  Oool  and  Wait. 


IN  putting  into  operation  the  new  plan  of  paying  sabaoriptiona 
for  Thx  Bab  to  the  Treaanrer,  by  way  of  dneai  it  may  be 
that  in  a  few  inetancee  eubscribers  will  have  already  paid 
their  subaoriptions  to  oirouit  clerks  when  the  Treaanrer  makes 
his  drafts. 

If  such  cases  occur  this  year  subscribers  may  be  aaaured  that 
they  will  get  due  credi  t  on  the  booka  for  the  oyer  payment. 
It  ia  hardly  poaaible  to  ayoid  a  little  confuaion  thia  year,  but  it 
will  not  occur  hereafter.  In  the  future  all  membera  of  the  Aaao* 
ciation  will  be  drawn  upon  by  the  treaaurer  for  the  $4  annual 
duea  and  that  will  end  it  No  billa  will  be  iaaued  against  mem- 
bers for  subscriptions  to  Ths  Bab. 

drouit  Clerks. 


^TS  a  matter  of  interest  we  would  like  to  publish  a  full  list 
"^  of  Circuit  Clerks  of  this  State  who  will  stand  for  re-elec- 
tion, or  who  haye  receiyed  the  nomination  for  the  first 
time.  Not  all  the  counties  haye  yet  held  their  conyentions,  but 
thus  far  the  following  Circuit  Clerks  haye  been  re-nominated  in 
one  or  two  inatancea  by  acclamation.  Other  Clerka  receiying 
nominationa  will  do  Thb  Bab  a  f ayor  by  dropping  ua  a  poatal 
card: 

G.  Nelaon  Wilaon,  of  Randolph  County. 
J.  a.  Mayfleld,  of  Tyler  County. 
T.  C.  White,  of  Logan  County. 
J.  W.  Wataon  of  Preaton  County. 
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The  Oonstitntloiial  Amendments. 


THE  time  is  approaching  when  the  yoters  of  West  Virginia 
will  be  called  to  paas  upon  the  proposed  [amendments  to 
the  constitatiou. 

The  Bar  has  endeavored  to  present  these  amendments  in  as 
full  and  fair  a  light  as  possible.  We  have  nothing  more  to  add. 
There  is  nothing  we  ooald  say  on  any  of  these  measures  that 
would  be  of  any  benefit  to  our  readers. 

We  have  only  this  much  to  say  in  general : — ^That  we  believe  it 
is  the  unanimous  sentiment  of  the  bar  of  the  State  that  all  the 
proposed  amendments  ought  to  be  adopted.  Of  course  there  are 
those  who  differ  from  this  position.  But  we  do  not  believe  any 
voter  will  go  far  wrong,  who  votes  in  favor  of  all.  Some  of  the 
amendments  are  in  the  nature  of  urgent  needs ;  and  the  main 
purpose  of  every  one  is  in  the  nature  of  a  response  to  a  public 
demand  that  has  been  pressing  for  many  years.  The  answer 
which  the  Legislature  has  made  to  these  demands  may  not  be 
the  most  complete  and  satisfactory,  but  it  is  far  better  than  to 
remain  in  statu  quo  and  the  amendments  if  accepted  will  avoid 
the  necessity  of  a  constitutional  convention  and  quiet  the  crit- 
cisms  against  our  organic  law  for  years  to  come 

There  is  a  Kentucky  circuit  judge  who  is  a  strong  believer  in 
his  owu  infallibility.  Not  long  ago,  a  bank  official  was  convicted 
in  his  court  of  a  misappropriation  of  funds,  after  a  trial  in  which 
many  technical  points  had  been  raised.  He  was  remanded  for  sen- 
tence until  the  end  of  the  criminal  calendar  should  have  been 
reached.  On  the  night  before  judgment  the  prisoner  suddenly  ex- 
pired in  his  cell.  Tbe  next  morning  the  court  officer  informed  his 
honor  of  the  occurrence 

"You  will  never  have  to  sentence  Smith,"  said  the  officer  "He 
has  gone  to  a  Higher  Court" 

"I  bet,"  replied  the  presiding  judge,  "that  the  case  will  be  af- 
firmed" 


Digitized  by  VjOOQIC 


^8  THE  BAR. 


Another  '*WhAt  la  It.*' 


£ditob  Bab: 

Dbar  Sib: — I  eDclose  you  a  sample  of  an  iDstrumeot  writteo  by 
one  of  our  Justices  of  the  Peace.     Whether  it  is  iotended  for  a  deed 
of  trust,  a  chattel  mortgage  or  something  else  is  more  than  any  of  oa 
have  been  able  to  decide . 

The  spelling,  etc.,  is  as  in  the  original,  which  was  admitted  to 
record.  Tou  may  publish  this  instrument  if  you  think  it  worth 
the  space. 

Yours  very  truly,        ihhhhhi 

This  deed  made  this  17  day  of  October  1901  between  J  W  White 
and  W  W  Hayes  parties  of  the  first  part  and  W  W  Hayes  of  the 
second  part  all  of  the  counoy  of  Mineral  state  of  West  Virginia 
witnessetb: 

The  the  said  parties  of  the  first  part  for  and  in  consideration  of 
the  sum  of  $85.00  m  hand  paid  receipt  whereof  is  hereby 
acknowledged  and  in  further  consideration  of  the  premises  therein 
contained  do  grant  and  convey  unto  the  said  W  W  Hayes  one  dun 
horse,  one  black  cow,  one  red  and  while  spoted  cow,  one  set  of  buggy 
harness,  too  red  calves  with  a  lined  back,  W  W  Hayes,  with 
covenants  of  general  warranty  all  that  parcel  of  personly  property 
lying  and  being  In  the  county  of  mineral  state  of  West  Yirglnla  in 
trust  to  secure  W  W  Hayes  the  payment  of  a  certain  obligation 
bearing  date  on  day  of  April  15  1902  for  the  sum  of  $85.00  with 
Intest  thereon  at  the  rate  of  six  per  centum  annum  payable 
annually  which  said  obligation  is  due  and  payable  six  months  after 
date  and  failure  to  pay  said  interest  annually  when  due  principal  of 
«aid  obligation  is  also  to  become  due  said  obligation  was  on  15  of 
April  1902  executed  by  said  W  W  Hayes  to  said  J  W  White  or 
describe  any  other  obligation  according  to  the  facts  said  W  W 
Hayes  is  to  permit  said  J  W  White  of  first  part  to  remain  in 
possessioo  of  said  property  hereby  conveyed  until  default  be  maid  in 
the  payment  intest  of  said  obligation. 

Witness  the  following  signatures  and  seals. 

J  W  White  (Seal) 
State  of  West  Virginia, 
Bilneral  County  towit 

I  Jacob  Puffenbarger  a  Justice  of  said  county  West  Virginia  do 
certify  that  W  W  Hayes  whose  name  is  signed  to  the  writing  hereto 
annexed  bearing  date  on  17  day  of  October  1901  have  this  day 
acknowledged  the  same  before  me  in  my  said  county. 

Given  under  my  hand.  Jacob  Puffenbarger 

JasUoe. 
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Jndse  JaolMon*s  Bnoomnter  With  **Motlier  Jones**  et  al. 


THE  recent  iDJUDCtioD  and  contempt  proceedings  under 
Judge  J.  J.  Jackson,  in  connection  with  the  striking 
miners  in  this  State,  have  given  rise  to  mach  press  com* 
ment  and  much  adverse  criticism  from  the  labor  organizations. 

It  is  not  our  purpose  to  go  into  a  technical  review  of  this 
case,  or  to  express  an  opinion  in  support  or  opposition  to  the 
position  taken  by  Judge  Jackson ;  but  in  view  of  the  importance 
of  the  case  and  the  notoriety  it  has  acquired,  The  Bar  deems  it 
worth  while  to  give  an  authentic  summary  of  the  points  decided 
and  the  general  grounds  upon  which  the  opinion  of  Judge 
Jackson  was  based. 

Upon  the  filing  of  the  bill  for  an  injunction,  and  on  the 
motion  of  counsel  for  the  Ouaranty  Trust  Company  of  New 
York,  Judge  Jackson  awarded  a  temporary  restraining  order 
covering  the  following  several  points : 

1.  lahlbitiQg  and  restraialng  defeadants  and  all  others  associated 
or  coDoected  with  them  from  in  any  way  ioterfering  with  the  man- 
agement, operation  or  conduct  of  said  mines  by  their  owners  or  those 
operating  them,  either  by  menaces,  threats,  or  any  character  of  in- 
timidation used  to  prevent  the  employees  of  said  mines  from  going  to 
and  from  said  mines  and  of  working  in  and  about  said  mines. 

2.  And  the  defendants  are  further  restrained  from  entering  upon 
the  property  of  the  owners  of  said  Claricsburfir  Fuel  company  for  the 
purpose  of  interfering  with  the  employees  of  said  company,  either  by 
intimidation,  or  the  holding  of  either  public  or  private  assemblages 
upon  said  property,  or  in  anywise  molesting,  interfering  with  or 
intimidating  the  employees  of  the  Clarlcsburg  Fuel  company,  so  as  to 
induce  them  to  abandon  their  worlc  In  and  about  said  mines. 

3.  And  the  defentants  are  further  restrained  from  assembling  in 
or  near  the  paths,  approaches  and  roads  upon  and  near  said  property 
leading  to  and  from  their  homes  and  residences  to  the  mines,  along 
which  the  employees  of  the  Clarksburg  Fuel  company  are  compelled 
to  travel  to  get  to  and  from  their  work  or  from  in  any  way  Interfer- 
ing with  the  employees  of  said  company  in  passing  to  and  from  their 
work,  either  by  threats,  menaces  or  intimidation,  and  the  defendants 
are  further  restrained  from  entering  the  said  mines  and  interfering 
with  the  employees  in  their  mining  operations  within  said  mines,  or 
assembling  upon  said  property  at  or  near  the  entrance  to  said  mines. 
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or  from  marcbing  near  to  or  io  stght  of  said  mloea  or  either  of  tbem, 
or  the  reeldeoces  of  the  said  employees. 

4.  The  defendants  are  further  Inhibited  and  restrained  f rom  as- 
semblintf  together  in  oamp  or  otherwise  at  or  near  or  so  near  the  mines 
of  the  Clarksburg  Fuel  company,  or  at  or  so  near  the  residences  of  its 
employees  as  to  disturb,  alarm  or  intimidate  such  employees  so  as  to 
prevent  them  from  working  in  the  mines  or  to  prevent  or  interfere 
with  them  in  passing  to  and  from  th*iir  work  at  the  mines  or  in  other- 
wise interfering  with  them  as  the  employees  of  the  Clarksburg  Fuel 
company. 

The  foarth  and  last  point  in  the  list  was  the  one  to  which 
tho  miners  took  special  exception,  and  upon  which  they  seem 
to  think  they  have  ground  for  impeaching  Judge  Jackson.  If 
the  threats  of  impeachment  are  intended  to  scare  the  yenerable 
Judge,  we  are  moved  to  say  that  the  labor  leaders  do  not  know 
their  man.  Such  a  proceeding  is  like  shooting  paper  wads  at 
the  man  in  the  moon.  Judge  Jackson  does  not  scare  worth  a 
cent.  As  to  the  validity  of  this  fourth  clause  in  the  restraining 
order,  it  must  be  admitted  that  it  is  somewhat  radical,  and 
there  might  be  a  difference  in  the  courts  as  to  its  propriety. 

But  the  spirit  of  the  order  as  a  whole  cannot  be  questioned. 
It  is  characteristic  of  the  rulings  of  Judge  Jackson  in  all  oases 
that  he  goes  after  the  bottom  fact  and  is  not  very  squeamish  as 
to  the  method  of  getting  there.  His  purpose  was  to  prevent  the 
atrikers  from  interrupting  the  lawful  business  of  the  com- 
plainants, and  he,  with  characteristic  directness,  proposed  to 
inhibit  everything  of  every  kind  that  was  designed  to  interfere, 
no  matter  under  what  guise  it  was  coached,  or  under  what  sem* 
blance  of  individual  rights  the  unlawful  object  was  to  be 
pursued. 

If  we  had  space  we  would  like  to  give  the  reasons  in  full 
upon  which  Judge  Jackson  supported  his  decision.  The  follow- 
ing clauses  taken  from  the  opinion  give  the  pith  of  it: 

The  consideration  of  this  question  ordinarily  would  involve  the 
power  of  the  court  to  issue  injunctionis  in  cases  of  this  character. 

This  court,  however,  has  heretofore  upon  repeated  occasions  rec« 
ognized  the  power  of  the  court  to  issue  injunctions  in  cases  where 
there  Is  a  combination  and  conspiracy  upon  the  part  of  any  class  of 
people  to  prevent  them  from  interfering  with  the  business  of  others. 
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What  is  an  iDjuDCtlon?  Is  it  the  exercise  of  ao  arbitrary  power  by 
the  courts  of  the  country,  or  is  it  a  power  that  has  been  recogoiied 
from  a  very  early  date  as  ooe  of  the  branches  of  administrative  Jus- 
tice? I  answer  this  question  by  affirming  that  the  ordinary  use  of  the 
writ  of  injunction  is  to  prevent  wrongs  and  Injuries  to  persons  and 
their  property,  or  to  re-ln-state  the  rights  of  persons  to  their  property 
when  they  have  been  deprived  of  it.  It  is  the  most  efficient,  if  not  the 
only  remedy  to  stay  irreparable  injury  and  to  punish  those  who  disobey 
the  order  of  a  court  granting  the  writ. 

In  the  language  of  the  text  writers,  it  is  prohibitory  and  res- 
titutory. 

It  is  not  the  exercise  of  any  new  power  by  the  court,  but  it  is  sim- 
ply an  application  of  the  writ  to  a  new  condition  of  things  that  exists 
in  our  day  by  reason  of  the  advancement  in  civilization. 

It  is  a  mistaken  idea  to  suppose  that  the  courts  of  this  country 
abuse  this  writ.  In  my  long  experience  on  the  bench  I  can  not  recall  a 
single  occasion  when  any  court,  either  Federal  or  State,  ever  abused 
in  it  what  is  known  as  strike  cases.  It  is  true  that  our  courts  have 
been  criticised  severely  by  persons  who  are  inimical  to  the  use  of  it, 
and  have  denounced  the  courts  for  'governing  by  injunction."  But 
this  criticism  is  so  obviously  unjust  to  the  courts  that  it  is  unneces- 
sary to  enter  into  any  defense  of  them. 

In  the  case  we  have  under  consideration  these  defendants  are 
known  as  professional  agitators,  organizers  and  walking  delegates. 
They  have  nothing  in  common  with  the  people  who  are  employed  in 
the  mines  of  the  Claricsburg  Fuel  Company. 

The  evidence  in  this  case  shows  that  their  only  object  and  purpose 
is  to  get  the  people,  who  are  in  the  employment  of  the  Clarksburg 
Fuel  Company  to  go  out  upon  a  strike,  as  it  is  termed,  for  the  purpose 
of  compelling  the  owners  of  the  mines  to  advance  an  increase  in 
their  wages. 

It  discloses  that  the  miners  In  the  Pinnicklnnick  mines  are  making 
an  average  of  four  dollars  aday,  in  excess  of  their  legitimate  eipenses^ 
many  of  whom  have  worked  in  foreign  countries  for  less  than  a  half 
dollar  a  day. 

The  defendants  in  this  case  are  not  laborers  in  the  mines,  and  have 
no  connection  with  them  whatever. 

Their  mission  here  is  to  foment  trouble,  create  dissatisfaction 
among  the  employees  in  coal  mines;  producing  strikes,  which  tend 
greatly  to  damage  and  injure  the  business  of  the  employers. 

In  this  case  there  is  no  dissatisfaction  among  the  larger  number  of 
the  miners,  only  a  small  part  of  them  have  quit  the  mines  from  fear 
of  intimidation,  threats  and  violence,  but  those  remaining  in  the 
mines  say  they  will  quit  work  unless  ^  they  are  protected  against  the 
threats  of  these  agitators  and  organizers. 

The  strong  arm  of  the  court  of  equity  is  invoked  in  this  case,  not 
to  suppress  the  right  of  free  speech,  but  to  restrain  and  inhibit  these 
defendants,  whose  only  purpose  is  to  bring  about  strikes,  by  tiylng  to 
coerce  people  who  are  not  dissatisfied  with  the  terms  of  their  employ- 
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meot,  which  result  in  InflicUng  injury  and  damage  to  their  employers, 
as  well  as  the  employees. 

So  far  I  have  only  considered  the  power  and  authority  of  the  court 
to  award  the  injunction  in  this  case.  This  brings  me  to  the  consider- 
ation of  the  question  of  contempt,  and  whether  or  not  thedefendanta 
in  this  case  have  violated  the  injunction  of  this  court. 

It  must  be  evident  to  every  unprejudiced  mind  that  the  object  and 
purpose  of  the  agitators  was  to  hold  a  meeting  so  near  the  mines  of 
the  Clarksburg  Fuel  Company,  as  to  alarm  and  intimidate  the  miners 
that  were  at  work  in  the  Pinnickinnick  mines  and  in  the  language 
of  Mrs.  Jones  to  get  them  '*to  lay  down  their  picks  and  shovels  and 
quit  work." 

It  is  in  evidence  that  they  rented  an  unoccupied  lot  to  hold  their 
meeting  in  the  open  air,  where  they  all  assembled  and  Mrs.  Jones 
addressed  the  meeting.  We  must  infer  from  the  evidence  what  their 
purpose  was.  They  were  forbidden  by  the  injunction* 'from  assembling 
together  in  camp  or  otherwise,  at  or  near  or  so  near  the  mines  of  the 
Clarksburg  Fuel  Company,  or  at  or  so  near  the  residences  of  its  em- 
ployees as  to  disturb,  alarm  or  intimidate  such  employees  so  as  to 
prevent  them  fnim  working  in  the  mines  or  to  prevent  or  interfere 
with  them  in  passing  to  or  from  their  work  at  the  mines,  or  in  other- 
wise interfering  with  them  as  the  employees  of  the  Clarksburg  Fuel 
Company.**  There  can  be  no  question  that  the  defendants  violated 
this  clause  of  the  injunction,  for  they  assembled  within  one  thousand 
feet  of  the  tipples  and  opening  of  the  mine,  within  three  or  .four  hun- 
dred feet  of  the  residences  of  the  miners  and  in  about  one  hundred 
and  fifty  feet  of  the  property  of  the  Clarksburg  Fuel  Company. 

It  Is  further  disclosed  in  the  evidence  that  the  miners  in  passing  to 
and  from  their  homes  to  the  mines  had  to  pass  near  the  place  where 
the  meeting  was  held,  which  was  within  plain  view  of  the  mines. 

And  the  evidence  further  shows  that  the  noise  and  confusion  cre- 
ated by  the  meeting  could  be  heard  distinctly  at  the  mouth  of  the 
mines  and  where  the  tipples  were;  that  those  who  were  working  in  the 
mines  were  constantly  sending  out  by  the  employees  engaged  in  haul- 
ing the  coal  to  the  tipples,  for  news,  which  was  carried  back  to  the 
miners,  creating  more  or  less  alarm,  disquiet  and  intimidation  to 
those  working  inside  of  the  mine,  and  that  **they  were  afraid  of  per- 
sonal injury  and  being  blown  up.** 

As  a  result  of  this  meeting  quite  a  number  of  miners  left  their 
work,  and  other  persons  who  were  employed  to  take  their  places  were 
prevented  from  doing  so  by  this  agitation  and  excitement. 

I  reach  the  conclusion  that  the  defendants  in  this  case,  who  were 
served  with  notice  of  this  injunction  have  violated  it,  and  have  treat- 
ed with  contempt  the  order  of  this  court. 

As  a  consequence  of  their  action  this  court  will  have  to  punish 
them  for  their  contempt  in  violating  this  injunction. 

At  the  trial  of  Hastings,  Fox,  struck  by  the  solemnity  of  Lord 
Thurlow's  appearance,  said  in  an  aside,  *'  I  wonder  whether  any 
one  was  ever  so  wise  as  Thurlow  looks. 
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West  Virginia  Under  Fire. 


^T  FEW  days  ago  the  writer  waa  saantering  about  the  office 
^^  of  a  great  hotel  iu  the  East,  and  overheard  a  remark  be- 
tween two  of  the  gaests  who  seemed  to  be  diBoassing  a 
topic  of  mutual  interest,  that  would  have  caught  the  ear  of  any 
West  Virginian  and  caused  him  to  listen. 

We  were  impolite  enough  to  take  a  seat  within  hearing  dis- 
tance of  the  two  gentlemen  and  follow  their  conversation.  The 
writer  guessed  that  they  were  citizens  of  New  York  who  had 
capital  invested  in  West  Virginia,  and  the  subject  of  their  con- 
versation was  the  nyntem  or  want  of  syntem  of  land  title9  in  West 
Virginia. 

We  would  be  glad  if  the  population  of  the  whole  State  could 
have  been  auditors  of  that  conversation.  We  had  the  privilege 
of  ''seeing  our  State  as  others  see  us,"  at  least  upon  that  par- 
ticular topic.  We  would  be  glad  to  report  the  caustic  criticism 
that  was  passed  back  and  forth  between  these  two  sharp,  in- 
telligent business  men  upon  this  ubiquitous  topic,  if  we  could 
do  it  justice.  We  believe  it  would  convert  any  antiquarian 
among  our  population  who  still  believes  in  the  hoary  dignity  of 
his  verbose  deed,  to  a  more  simple,  convenient  and  marketable 
evidence  of  title.  Moreover,  we  believe  he  would  be  impressed, 
as  was  the  writer,  that  there  is  do  greater  drawback  to  the  pros- 
perity and  development  of  West  Virginia  than  the  uncertainty, 
inefficiency,  and  complicated  system  of  land  transfers  to  which 
we  cling,  or  at  least,  to  which  we  submit. 

This  is  not  the  first  or  only  discussion  and  critcism  we  have 
heard  on  this  subject  between  men  who  are  coming  into  this 
State  every  day  for  the  purpose  of  investing  their  capital  in  our 
resources  or  industries.  The  complaint  is  widespread  and  uni- 
versal. And  it  is  well  founded. 

There  ought  to  be  a  remedy  and  a  speedy  one.    The  Torrens 
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Byitam  is  the  one  which  preeente  iteelf ,  and  the  one  to  which 
other  states  are  rapidly  resorting.  It  is  no  longer  an  experiment. 
It  has  proved  itself  to  be  a  practical  and  easy  method  of  sim- 
plifying land  transfers  and  thereby  enhancing  their  commercial 
value. 

A  committee  of  the  Af  iohigan  9tate  Bar  Assciation  recently 
made  a  r^K>rt  in  fayor  of  the  adoption  of  the  Torrenssystem^n 
whioli  its  advantages  w^re  set  forth,  in  so  concise  and  forcible  a. 
manner,  tiiat  we  quote  this  summary  of  the  report. 

"The  Torrens  system  sabsututes  for  the  presMit  system  of  reg- 
istering deeds  a  system  of  registering  titles.  Instead  of  an  ever- 
iMigthening  list  of  deeds  to  be  examined  by  a  lawyer,  whose  opin- 
ion as  to  the  validitv  of  the  title  conveyed  is  oft^i  the  purchaser's 
sole  guaranty,  is  substituted  a  certificate  as  simple  as  a  certificate 
of  stock,  showiug  on  its  face  in  whom  the  title  is  vested,  and  also 
all  the  liens  or  other  interests  existing  in  the  premises  in  qaestion. 
The  correctness  of  this  certificate  is  guaranteed  by  law. 

^The  evils  of  the  present  syst^n  are  manifest,  particularly  In 
large  cities  and  in  th«  older  communities.  These  are: — 

1.  Expense.  The  cost  of  the  abstract,  or  its  continuation,  and 
the  opinion  of  counsel  therecm  upon  every  transfer.. 

2  Delay.  This  may  extttid  to  several*  months,  the  time  being 
spent  in  procuring  abstract  and  deeds  to  fill  the  gaps  in  the  chain 
of  title  and  in  negotiating  as  to  claimed  defects. 

3w  Insecurity.  Errors  mi^  and  often  do  exist  in  the  abstract. 
They  may  and  do  also  exist  in  the  opinion  of  counseL 

4.  The  constantly  lengthMung  chain  of  deeds  to  be  examined 
constantly  increases  the  expense^  delay  and  insecurity. 

5  These-  defects  operate  as  a  perpcitual  tax  upon  the  holder  ot 
real  estate,  depreciate  its  vidue,  and  make  it  notoriously  a  "fldow* 
asset 

''Actual  experience  has  demonstrated  that  tbe  Torrens  system 
will  correct  ail  these  defects. 

1.  The  expense  of  the  initial  registration  does  not  exceed  tbe 
cost  of  a  single  transfer  under  the  present  system.  In  all  sub- 
sequ^t  transfers  the  expense  will  be  much  less  than  now.  In 
ordinary  cases  the  total  expense  would  not  exceed  two  dollars. 

2.  Speed.  In  the  generality  ot  casesv  the  transfer  or  mortgage, 
including  the  examination  of  title,  all  may  be  completed  within 
an  hour. 

3  The  title  is  vested  or  quieted  at  every  transfSra';  there  is  no 
long  chain  of  deeds  to  be  examined;  the  chance  for  error  is  elimi- 
nated; aod  the  title,  as  transferred,  is  guaranteed  not  only  by  the 
seller^e  warranty  but  by  the  law. 


Digitized  by  VjOOQIC 


THE  BAR.  285 


4.  The  records  are  shortened.  No  deeds  are  recorded.  The 
original  or  duplicate  deed  is  filed  and  left  with  the  registrar. 

5.  This  safe,  short  and  inexpensive  method  of  transfer  increases 
the  value  of  the  land  and  makes  it  a  'quick'  asset 

"  The  principles  of  the  Torrens  system  are: — 

1.  A  public  examination  of  title  in  the  United  States  by  a  court 
of  competent  jurisdiction. 

2.  A  registration  of  the  title  found  upon  such  examination. 

3.  Issuance  of  a  certificate  of  titla 

4.  Re- registration  of  title  upon  every  subsequent  traasfer. 

5.  Notice  on  the  certificate  of  any  matter  affecting  a  registered 
title.  Claims  not  registered  have  no  validity. 

6.  Indemnity  against  loss  out  of  an  assurance  fund.'' 

After  a  discussiou  of  this  subject  by  the  association  a  resolution 
was  adopted  that  the  Michigan  Bar  Assciation  indorse  the  prin- 
ciples of  the  Torrens  system  of  land  title  registration,  and  respect- 
fully request  the  legislature  of  thie  State  to  take  action  for  the 
adoption  of  the  same.  Marl'  Norris'  Esq. ,  who  made  the  report  as 
chairman  of  the  committee  and  is  now  president  of  the  association, 
writes  that  William  Carpenter,  Esq.,  the  present  chairman  of  the 
same  committee,  will  make  a  further  report  at  the  next  meeting. 

We  will  only  add  to  the  above  summary,  the  suggestion  that 
while  we  believe  that  the  almo«t  universal  sentiment  of  the  bar 
and  people  of  the  State  would  favor  the  substitution  of  the 
Torrens  system,  yet  the  only  hope  of  its  aooomplishment  is 
through  the  active  efforts  and  agency  of  the  State  Bar  Associa- 
tion. That  body  must  initiate  and  mature  the  scheme,  and  it  is 
incumbent  upon  that  body,  in  view  of  the  situation,  that  it 
•hall  at  its  next  annual  meeting,  take  the  matter  up  right  hearir- 
ily  and  put  the  machinery  in  motion  that  will  lead  to  the 
coneummation  of  the  result  in  the  shortest  possible  manner. 

Henry  W.  Paine,  on  being  familiarly  accosted  on  the  street  by  a 
man  whose  face  he  did  not  recall,  turned  to  him  and  said,  with 
his  usual  dignity:  *'^ir,  I  do  not  recognize  you." 

"  Why,"  replied  the  man,  '*you  tried  a  case  for  me  more  than 
twenty  years  ago." 

"  Still,  sir,  I  do  not  recollect." 

The  man  looked  at  him  earnestly:  'Tardon  me,  sir,  I  took  you 
for  Mr.  D." 

Paine  drew  himself  u|»  to  his  full  height.  ^Sir,"  he  said,  "I 
hope  the  devil  wont  make  that  mistake  bye  and  bye." 
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BMentUU  of  OonstlUitloiiAl  Right  of  Trial  bj  Jnrjr. 


THE  Supreme  Court  of  Missouri,  in  State  ys.  Harney, 
March,  1902  (67  S.  W.,  620),  passes  upon  a  question  of 
law  of  considerable  importance  and  very  general  interest. 
It  concerns  the  application  of  clauses  of  American 
constitutions  which  preserve  or  guarantee  the  right  of  trial  by 
jury  "as  heretofore  enjoyed"  "or  existing."     In  many  of  the 
States  amendments  of  the  constitution  have  been  adopted, 
after  statutory  modifications  of  the  jury  system.    The  question 
not  infrequently  has  arisen  whether  a  constitutional  provision 
preserving  the  right  of  trial  by  jury  protects  and  perpetuates 
such  features  as  may  have  been  added  or  modified  by 
statute.    The  purport  of  the  Missouri  decision  in  question  is 
that  a  constitutional  guaranty  of  jury  trial  comprehends  only 
the  original  features  of  jury  trial  at  common  law,  so  that 
additional  or  special  features,  such  as  the  authorization  of  the 
jury  to  fix  terms  of  imprisonment,  do  not  come  within  its 
purview.     It  was  held  that  a  provision  of  the  Missouri 
constitution  of  1875,  guaranteeing  the  right  of  trial  by  jury  "a« 
heretofore  enjoyed,"  secured  to  an  accused  the  right  to  a  trial 
by  jury  only  as  it  existed  at  common  law,  notwithstanding 
the  duty  of  assessing  the  punishment  had  theretofore  been 
imposed  by  statute  upon  the  jury  as  to  crimes  of  the  nature 
of  which  the  defendant  was  charged. 

"Guilty,  or  not  guilty?  "  asked  the  court  "  I  don't  know  that  I 
exactly  understand  the  information,"  replied  the  bank  president. 
"It  it  charges  me  with  misappropriaton  of  funds,  ugilty ;  if  it  says 
larceny,  certainly  not!" 
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A,  **Orownerfl  Quest"  of  Te  Olden  Time. 


FROM  Dr.  Donald  OhurchilPs  iQtereBllQg  paper  oq  ''The  Early 
History  of  MediclQe  Iq  Rhode  Island,"  we  extract  this  ancieot 
accoQot  of  ao  accidental  drowing  and  oooseqaent  inquest : 

Town  Paper  0282 
*'Mehitteble  Sprauge  of  ye  Towne  of  Providence  aged  Thirty 
Years  or  there  aboute  being  Engaged  Testifleth  as  followeth. 
That  she  upon  ocation  beiog  ye  :  14th  of  this  Instant  at  the  house  of 
Bphraiin  pearce,  and  goeiog  from  thence  homewar(  )  a  little  before 
the  setting  of  the  sunn  heareing  a  sudaine  noyse  looked  about  and 
saw  Hannah  pearce  ye  wife  of  ye  s  (  )  Ephraim  runn  donne  the  Hill 
to  ye  well  and  there  pulled  ou  (  )  Elizabeth  pearce  the  Daughter  of 
ye  sayd  Ephraim  and  Hannah  (  )  his  wife,  then  this  Deponant 
returned  with  speed  to  ye  hou(  )  of  ye  sd  Ephraim  where  ye  sayd 
Hannah  had  layd  her  sayd  Daughter  on  ye  Bedd,  where  this 
Deponant  sayth  to  ye  best  of  her  understanding  she  found  ye  sayd 
Elizabeth  pearce  the  Daughter  of  ye  sayd  Ephraim  Aged  about  one 
yeare  and  halfe  to  be  absolutely  Dedd,  the  this  deponant  and  ye 
sayd  Mother  of  ye  sayd  Childe  did  use  what  meanes  they  could  to 
presearve  life  :  but  it  could  not  be  for  ye  Childe  as  aforesd  was 
Dedd  and  further  this  Deponant  sayth  not  Taken  this  :  15th  of 
August  1679  before  me 

John  Whipple,  Assistant. 
Here  followeth  the  Jurys  Verdict.    Our  verdict  is  :  Wee  find  that 
Elizabeth  pearce  the  Daughter  of  Ephraim  pearce  and  Hannah  his 
wife,  Aged  aboute  one  yeare  and  a  halfe  or  there  abouts, 
Ezadentally  fell  into  the  well  and  was  overwhelmed  in  water  and  by 
the  Providence  of  God  Drowned.     Here  followeth  ye  names  of  ye 
Coroners  Inquest. 

Richard  Arnold  forrman  Capt.  William  hopkins 

Leit  John  Dexter  Samuell  Cnmstock 

Thomas  Arnold  Samuell  Winsor 

Epenetus  Olney  Thomas  Hopkins 

Thomas  Harris  Jun.  Benjamin  Whipple 

John  Tillinghast  Henery  Austin 

These  abovesayd  persons  were  Impanelled  on  a  Coroners  Inquest,  to 
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make  Boquireiy  into  the  UDtiinely  Death  of  Blisabeth  pearoe,  the 

Daaghter  of  Bphralm  pearce  and  HaoDah  his  wife  aged  about  ODe 

year  and  halfe,  Aogust  the  flyetenth  one  thoasand  Six  handred 

and  Seayenty  Nine. 

Per  me  JohD  Whipple,  AaeiBtant. 

Qnalitleaof  Mr.  Balfbiir*a  Oratory 

From  the  American  staodpoiot,  Mr.  Balfour  is  oot  a  great  or  a 
pUasiDg  orator.  Id  him  the  house  of  Commons  manner, — which  a 
cynical  obseryer  has  termed  the  worst  manner  in  the  world, — is  ab- 
normally deyeloped.  In  America  we  are  accustomed  to  our  public  men 
speaking  with  a  fluency  that  tells  of  long  training  and  careful  prep- 
aration. In  the  House  of  Commons  men  speak  with  great  deliberation 
because, — as  the  obseryer  already  mentioned  has  said,  — a  gentleman 
is  always  deliberate,  and  never  in  a  hurry.  The  Englishman,  when  he 
addresses  an  audience,  punctuates  his  words  with  many  unnecessary 
ana  exasperatioK  **ah8**  and  **uhs*'  and  '*ehs."  Mr.  Balfour's  favorite 
altitude  in  speaking  is  to  grasp  the  lapels  of  his  coat  with  both  hands. 
His  voice  is  strong  and  penetrating;  it  is  often  harsh;  and  sometimes, 
wht'D  he  is  vehement,  it  rl^es  to  siimething  like  a  feminine  scream. 
He  is  a  tall,  dark,  wiry,  muscular  man  who  dresses  well.  He  no  longer 
''languidly  sprawU."  His  movements  are  graceful,  without  being 
affected.  His  speeches  do  not  sound  well  to  the  man  who  has  been 
used  to  American  oratory,  because  of  bis  provolcing  interpellations, 
and  because  he  has  a  habit  of  reconstructing  his  sentences  in  the 
middle,  but  they  make  fascinating  reading.  They  are  models  of  style; 
simple,  direct,  effective;  clear  cut,  convincing,  cogent:  remorselessly 
logical,  intellectually  something  more  than  mere  words  or  phrases. 
Always  one  feels  that  Mr.  Balfour  is  moved  by  conviction,  that  he 
believes  in  his  cause,  that  he  champions  itb«H;ause  it  is  a  sacred  thing. 
He  once  said  of  himself:  **My  mind  is  not  made  for  the  exposition  of 
a  bill  on  its  first  reading."  It  tells  in  a  sentence  the  character  of  his 
mind.  The  man  who  can  explain  in  detail  an  elaborate  bill,  who  can 
go  laboriously  through  every  paragraph  of  an  intricate  measure  is, 
usually,  a  man  too  matter  of  fact  to  be  gifted  with  imagination.  It  is 
said  that  Mr.  Gladstone  was  tbe  one  man  wbo  could  make  a  budget 
Hpi-ei'.h  interesting,  and  that  when  he  brought  down  the  budget,  the 
dullest  and  most  uninteresting  topic  to  the  average  member,  who  was 
unable  to  understand  the  intricate  figures,  and  had  still  less  inclina- 
tion t'lido  so,  the  House  was  crowded  to  hear  the  old  man  eloquent 
invest  such  unromantic  subjects  as  income  aud  expenditure  with  the 
magic  of  his  voice  and  the  charm  of  his  imagination  until  they 
quickened  and  become  sentient  things.  Mr.  Balfour  hai«  not  this  gift. 
He  is  best  as  a  debater.  In  the  heat  of  debate,  speaking  on  the  spur 
of  the  moment,  he  is  always  eloquent,  always  stlf- possessed,  always 
ready  to  seize  the  vital  point.  He  is  bland,  sarcastic,  polite,  but  his 
speeches  rarely  wound. 
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In  Re  State  ▼••  Battle. 


ToThbBab: 

I  haye  read  with  all-abeorbiDg  interest  your  oommenta  in  Jane- July 
number  on  the  great  North  Carolina  case  of  State  vs.  Battle,  reported 
in  41  S.  S.  B.  66.  You  plunge  into  the  abysses  of  logic  and  rummage 
the  boundless  wastes  of  poetico-hlstory  for  weapons  of  criticism,  and 
wield  them,  as  one  may  say,  cyclopedically.  That  is  so.  And  yet,  I 
cannot  wholly  assert  that  you  make  out  a  perfect  case  of  consanguinal 
descent  of  Udward  S.  Battle,  of  North  Carolina,  from  the  Battle  of 
Hood's  great  epic  of  **Faultle8S  Nellie  Gray."  You  could,  meseems, 
haTe  made  out  quite  as  good  a  descent  for  him  from  the  Battle  of 
Cowpens,  or  that  he  was  near  of  kin  to  the  reigning  King  of  England 
— theS  after  his  prenomen  standing  for  Seyenth;  argal,  etc.  Nor  can 
I  see  that  the  lineal  connection  really  has  any  yery  direct  leaning  on. 
the  red  hot  practical  question  mbjvdiee  in  the  Carolina  case. 

You  will  recall  that,  after  the  lamentable  calamity  whereby  Ben. 
Battle  was  depriyed  of  both  his  pedal  appurtenances,  the  surgeons, 
made  him  a  pair  of  wooden  legs,  and  that  thereuupon  he  presented 
himself  before  the  aforesaid  Nelly, 

<«to  pay  her  his  deyours, 

When  he'd  deyoured  his  pay," 
And  that  Nelly,  upon  that  occasion,  heartlessly  remarked: 

''Before  you  had  those  timber  toes 

Your  loye  I  did  allow. 

But  then,  you  know,  you  stand  upon 

Another  footing  now." 
All  which  shows,  as  plainly  as  some  of  the  cases  cited  by  our  Su- 
preme Court  Judges  show  the  conclusion  reached,  that  blood  relation- 
ship has  no  place  in  the  case  under  reyiew,  and  that  stands  on  '•an- 
other footing." 

The  question  is— can  two  fellows  mutually  assault  each  other?  The 
answer  is  obyious:  they  can.  The  case  shows  that  Battle  and  Powell 
did— actually  did,  and  that  settles  it.  But,  was  the  Supenor  Court  of 
Wake  county  right  when  it  gaye  Battle  60  days  geological  practice 
on  the  public  roads,  and  let  Powell  go,  scot  free?    Aye,  there's  the 
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rub!  No;  thbre  was  do  mutaality  about  that;  and  the  Superior  Ck>urt 
of  Wake  county  oant  be  a  yeiy  superior  court  or  it  wouldu't  have  de- 
cided that  way.  So  the  Supreme  Oourt  Wake-d  it  up  to  a  realizing 
sense  of  duty  by  remanding  the  case.  Db  Minimis. 

Jeopardy  in  a  Justice's  Oourt. 

Bench  and  bar  have  laughed  frequently  over  the  story  about  the 
Irish  justice  who  declared  that  he  wouldn't  hear  the  other  side  of 
the  case  because  it  had  ''a  tindency  to  conioose  the  coort,"  but  a 
prominent  Fairmont  lawyer,  Mr.  Wait  Conaway,  is  regaling  his 
friends  with  one  that  goes  it  better  Fairmont  lawyers,  and  in  par- 
ticular Mr.  Conaway,  are  fond  of  good  stories,  and  the  one  just  out 
is  a  fair  sample  of  the  brand.  Mr.  Conaway  recently  was  called  to 
assist  in  the  trial  before  a  justice,  a  son  of  the  old  sod,  not  far 
from  Littleton,  of  some  employes  of  a  pipe  line  company  or  an  oil 
company,  operating  in  the  community,  who  were  charged  with 
trespass.  With  an  eye  to  securing  as  much  safety  as  possible  a 
jury  was  demanded.  The  trial  resulted  in  a  verdict  of  not  guilty, 
whereupon  the  court  revolutionized  practice  by  declaring  that  the 
verdict  was  then  and  there  set  aside,  and  the  state  granted  a  new 
trial.  In  spite  of  the  expostulations  of  the  learned  counsel  that  it 
was  against  the  constitution  which  provides  that  a  man  shall  not 
be  placed  in  jeopardy  twice  for  the  same  offense,  the  court  set 
aside  the  jury's  finding.  The  second  trial  resulted  in  acquittal. 
The  justice  again  set  it  aside,  saying  with  all  the  judicial  dignity 
possible: 

''Misther  Conaway,  01  hev  been  a  justice  of  the  pace  in  this 
deestrict  for  nigh  onto  thirty  years,  and  the  constytooshun  has 
given  me  more  throuble  than  any  other  wan  thing.  I  have  always 
been  doubtful  about  it,  an'  so  far  as  it  applies  to  this  case,  the 
coort  is  of  the  opinion  that  it  is  incorrect.  Therefore  I'll  set  this 
verdict  aside  and  grant  the  stbate  another  new  trial." 

University  of  Virfl^nia— Ijaw  Department. 

Two  years'  course  leading  to  the  degree  of  Bachelor  of  Laws. 
The  University  is  located  far  enough   South   for  mild   winters, 
and  is  too  high  for  malaria. 
Session  begins  September  15th. 
For  Catalogue  address, 

SECRETARY  OF  THE  FACULTY, 

University  Station, 

CharloUsville,  Va. 
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A  Remedy  Needed. 


TBS  Bab: 

fteoe     y  an  editorial,  writteo  by  a  member  of  the  Board  of  Pardons, 
ed  attention  to  a  crying  eyi]  in  the  equipment  of  the  State  Pen- 

entiary  at  MoundsYille.  No  doubt  progress  has  been  made  in  the 
equipment  and  arrangement  of  prisons  since  the  West  Virginia 
Penitentiary  was  built,  but  whatever  the  origin  may  have  been  of  the 
arrangements  described  in  the  editorial  referred  to  there  can  now  be 
no  excuse  for  their  continuance  for  a  day  beyond  the  time  when  the 
Legislature  can  meet  and  make  provision  for  such  care  of  the  prison- 
ers as  will  not  close  the  door  of  hope  to  them .  Torture  should  not  be 
thought  of  in  connection  with  imprisonment  and  yet  torture  is  now 
in  effect  its  result.  The  training  for  better  things  and  an  honest 
useful  life  should  be  possible  to  the  prisoners,  yet  how  can  they  be 
reached  under  the  conditions  described  below.  No  doubt  the  officers 
of  our  State  Administration  from  Governor  down  will  welcome  and 
aid  the  much  needed  change.  With  the  desire  that  possible  members 
of  the  Legislature  and  every  other  well  meaning  citizen  may  read  and 
carefully  consider  it  I  ask  you  to  publish  the  following  editorial  from 
the  State  Journal  of  July  lOth,  1902. 

0.  D.  Mbbrick. 

A  RBMBDT  NSSDBD. 

The  State  Journal  is  at  this  time  publishing  some  interesting 
matter  about  the  State  penitentiary  at  MoundsviUe.  The  institution 
is  splendidly  managed  by  Hon.  C.  E.  Haddox,  the  Warden,  and  so 
far  as  he  can  make  it  so,  is  a  model  Institution.  Prisoners  are  treated 
by  him  like  human  beings,  are  well  fed  and  well  cared  for  in  all  par> 
ticulars,  save  one.  The  government  of  the  prison  is  in  fact  perfect  and 
all  things  about  it  are  conducted  in  a  quiet  and  orderly  manner. 

There  is  oQe  crying  evil  in  connection  with  the  penitentiary,  how- 
ever, that  neither  the  Warden,  the  Gtovernor,  the  Board  of  Directors, 
nor  any  one  else  connected  with  it,  can  remedy  under  the  existing 
state  of  affairs  and  in  calling  attention  to  the  matter,  the  State  Jour- 
nal is  not  reflecting  on  them,  but  instead  is  acting  at  their  requesst — 
more  especially  the  first  named  officer.  It  is  a  matter,  which  the 
press  of  the  State  should  take  up  in  the  interest  of  humanity,  and 
needs  action  by  the  Legislature,  to  secure  the  proper  remedy.  The 
remedy  should  be  afforded  not  only  for  the  sake  of  the  reputation  of 
West  Virginia,  but  out  of  regard  for  the  welfare  of  men,  who  while 
they  are  criminals  are  human  beings,  not  devoid  of  sensibility,  whose 
lives  and  health  should  be  protected'  just  as  those  of  any  other  collect 
tion  of  unfortunate  and  unhappy  people.  The  righting  of  what  has 
long  been  recognized  as  a  wrong  and  a  piece  of  Inhumanity  in  connec- 
tion with  the  prison,  can  be  the  more  strongly  appealed  for,  for  the 
reason  that  the  penitentiary  has  for  years  been  more  than  self-sustain- 
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log,  taraiDg  money  into  the  State  TreaBory,  instead  of  drawing  it 
out. 

The  eyil  to  which  allusion  is  made  herein  is  the  condition  of  the 
cells  occupied  by  the  prisoners.  Hundreds  of  these  are  piled  three  deep 
on  each  other,  without  adequate  yentilation,  dark,  ugly,  iil-smelling 
affairs,  of  insufficient  size,  holes  which  breed  disease  and  destroy  life. 
No  one  who  has  not  seen  them,  can  appreciate  the  horror  of  the 
situatloD.  Think  of  the  population  of  a  good  sized  town,  clusteriBd  on 
a  few  hundred  feet  of  space,  shut  in  by  solid  stone  walls,  forced  into 
receptacles  scarcely  large  enough  in  which  to  turn  around  ant  then 
imagine  only  half  the  horror  of  the  situation. 

The  Warden  himself  says  on  this  dreadful  subject: 

<'The  Institution  has  586  cells,  some  4  1-2  feet,  some  5  feet  wide, 
by  7  high  and  7  deep,  with  which  to  accommodate  960  prisoners  The 
cells  have  no  system  of  yentilation,  no  closets  or  wash  bowls,  and  in 
365  cells  two  men  must  be  confined  in  each  cell  on  an  average  of  IS 
hours  a  day. 

The  cells  are  entirely  too  small,  too  few  in  number,  and  are  ne<> 
essarily  unsanitary,  and  the  confinement  of  two  prisoners  in  one  cell 
is  subversive  of  good  discipline,  good  health,  and  good  morals." 

The  human  mind  can  scarcely  comprehend  all  that  is  evil,  embrac- 
ed in  the  above  few  simple  sentences.  We  talk  about  the  crowded 
tenement  houses  of  great  cities  with  regret  for  their  evils  and  condem- 
nation of  their  existence,  but  there  is  no  quarter  in  New  York  City, 
that  has  half  the  elements  of  death  aod  doom  in  it,  that  there  are  in 
a  place  of  small  proportions  to  be  found  within  the  walls  of  the  West 
Virginia  penitentiary. 

The  remedy  is  with  the  Legislature  as  before  intimated.  The  next 
one  should  act  on  this  subject.  A  liberal  appropriation  should  be 
made  so  that  this  terrible  evil  can  be  removed.  It  is  a  blot  on  the 
State.  Boom  and  ventilation  must  be  afforded  for  the  quarters  of  the 
thousand  unfortunate  creatures  the  commonwealth  holds  in  durance 
for  their  misdeeds.  Society  and  government  owe  something  to  their 
criminals.  More,  the  State  can  not  be  cruel  without  necessity  for  it, 
to  those  who  violate  its  statutes,  without  injury  to  itself.  We  owe  it 
as  a  duty  to  ourselves,  to  act  in  such  a  matter  as  this. 

The  newspapers  will  be  to  blame,  now  that  their  attention  is  called 
to  this  subject,  if  they  do  not  take  up  this  matter  and  so  influence 
public  sentiment,  that  the  next  Legislature  will  be  compelled  to  obey 
the  voice  of  the  people  and  take  such  steps  as  to  put  in  effect  the 
reform  so  much  needed  at  the  penitentiary.  The  press  is  the  guide  of 
public  opinion  and  its  power  to  influence  the  people  almost  unlimited. 
Here  is  a  righteous  cause;  let  it  be  advocated  manfully. 

There  is  nothing  that  makes  a  man  so  thankful  he  is  married  as  to 
have  his  wife  wake  him  up  in  the  middle  of  the  night  to  ask  his  opin- 
ion of  a  new  idea  she  has  for  a  shirtwaist. — New  York  Press. 


Digitized  by  VjOOQIC 


THE  BAR.  293 


A  conductor  on  a  Broadway  car  had  reftised  to  take  a  transfer 
the  other  day  on  the  ground  that  it  was  too  long  after  the  hour 
punched.  The  passenger  was  politely  told  that  under  the  rules  he 
could  not  accept  the  transfer,  and  that  he  would  have  to  pay  his 
fare  or  leave  the  car. 

'TU  not  pay  and  Til  not  leave  the  car/'  said  the  passenger  sav- 
agely. 

'^I'll  pay  for  you  then,"  said  the  conductor,  ringing  up  the  fare. 
^Td  rather  loose  five  cents  than  wrangle  with  a  passenger.'' 

This  would  doubtless  have  closed  the  incident  had  not  the  irate 
passenger  seen  Abe  Hummel  sitting  opposite  him.  To  him  the 
irate  one  appealed  to  know  if  he  was  right  or  wrong  in  refusintt  to 
pay  his  fare. 

*'Do  you  wish  my  legal  advice?"  asked  Mr.  Hummel,  with  a 
show  of  gravity. 

"I  do." 

"I  never  give  legal  advice  without  a  fee." 

**Well,  here's  a  five  dollar  bill,"  said  the  passenger  peeling  ofi  a 
liill  from  a  big  roll  and  banding  it  to  Mr.  Hummel,  who  promptly 
accepted  it. 

"My  advice  is — pay -your  fare  or  get  off  the  car." 

"Is  that  all?" 

"No,"  replied  Mr.  Hummel.  Then,  calling  the  conductor  and 
handing  him  the  bill,  he  remarked:  "Tt  is  certainly-  worth  that 
much  money  to  find  and  reward  a  gentlemanly  conductor. — Phila. 
Times. 

A  New  Hampsbire  judge  bas  in  bis  possession  tbe  following  let- 
ter sent  to  him  bv  an  old  farmer  wbo  bad  been  notified  that  be 
bad  been  drawn  as  a  juror  for  a  certain  term  ot  court: 

Deer  Jedge:  I  got  your  letter  tellin*  me  to  come  to  man  chess  ter 
an*  do  dooty  on  tbe  joorv  an'  i  rite  you  tbese  few  lines  to  let  you 
know  tbat  you'll  bave  to  get  some  one  else  for  it  ain't  so  tbat  I  kin 
leave  home  now.  I  got  to  do  some  butcberin*  an'  sort  over  a  lot 
of  apples  just  about  tbe  time  tbe  joory  will  be  settin'  in  your  court. 
Si  Jaekman  oftbis  town  says  tbat  be  would  soon  as  not  go,  fer  be 
ain't  nothin'  else  to  do  jest  now,  so  you  better  send  fer  htm.  I  bate 
tbe  worst  way  not  to  oblige  you.  but  it  ain't  sol  kin  at  present. 
£nnyhow  I  am't  much  on  the  law,  never  bavin'  been  a  joory  man 
'ceptin'  when  old  Bud  Stile  got  killed  by  tbe  cars  bere  some  years 
ago  when  I  was  one  of  tbat  sat  on  tbe  boody  with  koroner.  So  you 
better  send  for  Si  Jaekman,  fer  be  has  got  some  kin  in  mancbeps 
ter  be  wants  to  visit  anyhow,  an'  he'd  be  willin'  to  go  fer  bis  car 
fare  tbere  and  back.     Anser  back  if  you  want  Si. — Lippincott's. 
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Formei  Jaatice  of  the  Sapreme  Coart  Dalj  and  ex-assistant  Dis- 
trict Attorney  Francis  L.  Wellman,  counsel  for  the  Metropolitan 
Street  Railway  Compaoy,  during  an  interruption  of  a  case  in  which 
they  were  engaged  on  opposite  sides  were  discussing  the  odd  names 
of  litigants  in  different  suits. 

^TiJcethe  famous  case  of  Bridges  v.  Shallcross,  reported  in  the 
Sixth  West  Virginia  Reports,  for  instance,"  said  Mr.  Wellman. 

''That  case  was  most  ordinary,'*  said  ex-Justice  Daly,  ''compar- 
ed with  the  truly  remarkable  case  reported  in  the  Arkansas  law 
reports  a  few  years  ago. 

''in  that  case  a  man  by  the  name  of  Driver  was  tried  for  stealing 
five  hogs  belonging  to  a  Mr.  Pig.  One  of  the  witnesses  was  named 
Hamm,  the  prosecuting  attorney's  name  was  Chew,  and  the  coun- 
sel for  the  defense  were  Miles  db  Miles. 

''The  oddnesB  of  the  names  occasioned  much  merriment  in  the 
court,  which  was  brought  to  a  climax  when  one  of  the  counsel  pro- 
pounded the  following  question  for  tbe  judge: 

"If  Driver  drove  Pig's  hogs  for  Miles  db  Miles  would  Hamm  be 
fit  to  Chew?" 

"The  court  reserved  decision  " — N.  Y.  Times. 

This  old  world  hasn't  time  to  stop 

That  it  may  learn  your  name; 
It  doesn't  care  a  rap  about 

Your  blue  blood  or  your  fame; 
The  only  thing  this  old  world  cares 

About  concerning  you 
Is  simply  what  this  one  thing,  to-wit, 

**Well,  sir,  what  can  you  do?" 

Over  in  Nicholas  county  the  other  day  a  young  gentleman  was 
driving  alonor  the  road  with  what  in  Pendleton  county  is  known  as 
his  'best  girl'  seated  contentedly  beside  him  in  the  buggy.  The 
horse  had  been  allowed  to  select  his  own  slow  gait  on  the  cool 
highway.  The  young  man's  arm  had  stolen  gently  around  the 
young  lady's  waist,  and  there  you  had  a  picture  o  sweet  content 
but  seldom  witnessed.  Presently  the  couple  became  aware 
that  a  farmer  passinz  along  the  road  in  the  opposite  direction  was 
staring  at  them.  The  young  gentleman  in  the  buggy  instantly 
flashed  dt^fiani-e  at  the  'ntruder.  "Rusher!"  he  cried  ssrcastically 
"Rub  her  yourself,"  quickly  answered  the  farmer;  **3'ou've  got  your 
arm  around  her." 
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Implied  Iilmitatloiui  Upon  the  Bzevotoe  of  LegtolatlTe  Powen. 


ONB  of  the  beet  dlsquisitioos  we  have  seeo  opon  this  topic  was 
that  giyen  by  Richard  0.  Dale,  of  the  Philadelphia  bar,  at 
the  last  meeting  of  the  AmerlcaD  Bar  Associatioo.    It  will  repay 
careful  reading  by  every  lawyer,  and  will  be  usefal  for  reference  by 
every  practical  lawyer  on  frequent  occasions  in  his  practice.    We 
have  not  space  for  the  whole  paper,  but  give  the  drift  of  it: 

This  assertion  of  the  subordination  of  the  legislative  power  to  a 
higher  unwritten  law  of  Justice  and  right  is  not  a  modern 
suggestion. 

It  was  the  ba^sis  of  the  eloquent  argument  of  James  Otis,  upon 
an  application  for  a  writ  of  assistance,  made  in  Paztons  Case  in 
1763  before  the  Superior  Court  of  Judicature  for  the  Province  of 
Massachusetts  (Quincy  Rep.  61;  Note  464.) 

We  hear  it  repeated  in  our  Courts  to-day,  whenever  a  statute 
involving  a  subject  of  public  interest  is  under  consideration,  and 
runs  counter  to  the  established  and  cherished  views  of  a  minority, 
respectable  enough  to  demand  a  hearing  and  suflQciently  intelligent 
to  picture  the  inconsistency  between  the  primary  and  fundamental 
right  and  the  objectionable  statute  by  which  such  right  has  been 
invaded. 

Whenever  the  legislature  changes  the  older  order — and  public 
feeling  is  aroused  upon  a  political,  social,  or  economic  issue — the 
party  which  fails  before  the  legislature,  is  prone  to  appeal  to  the 
judiciary  for  a  revenial  of  the  legislative  action. 

Often  the  argument  supporting  such  appeal  is  deduced  from 
certain  general  clauses  in  the  Federal  Constitution,  by  which  every 
State  has  been  guaranteed  a  republican  form  of  government,  and  the 
citizen  is  assur^  the  equal  protection  of  the  laws,  and  warranted 
against  deprivation  of  life,  liberty  and  property  without  due  process 
of  law.    But  these  clauses  of  the  Constitution  have  received  a 
settled  Judicial  construction,  limiting  their  operation  to  the 
protection  of  the  States  from  the  creation  of  imperial,  monarchical 
or  aristocratic  forms  of  government  as  opposed  to  the  republican 
form,  and  for  securing  to  Individuals  enjoyment  of  life,  liberty  and 
property  subject  to  an  orderly  and  impartial  administration  of  law. 

When  no  help  can  be  found  in  these  general  phrases,  the  Judicial 
conscience  is  appealed  to,  as  the  ultimate  guardian  of  the  people's 
rights,  and  the  argument  is  supported  by  venerable  and  high 
authority. 

There  is  an  old  saying  that  **lt  is  the  part  of  a  great  Judge  to 
magnify  his  Jurisdiction."    This  is  often  very  persuasive,  but  it  is  a 
dangerous  sentiment.    It  appeals  to  the  intoxicating  sense  of 
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exercislDg  supreme  power.    The  Judge  who  accepts  the  coDclusion 
l8  promoted  from  the  limited  sphere  iQCideot  to  the  ordinary 
admioistratiOD  of  Judicial  work  to  the  high  plane  of  measuriog  the 
right  and  wisdom  of  legislatiou  by  his  owu  iodividual  standard  of 
what  is  right,  wise  and  in  harmony  with  fundamental  principles 
of  natural  Justice. 

It  would  be  a  great  mistake,  however,  to  assume  that  this  broad 
Yiew  of  the  power  of  the  Judiciary  is  only  presented  by  litigants  who 
find  themselves  unable  to  sustain  their  position  upon  any  surer 
foundation.    It  has  the  seeming  support  of  the  great  names  of 
Coke,  Hobart  and  Holt;  and  the  dicta  of  these  sages  of  theiaw  are 
referred  to  with  not  unjustifiable  confidence  as  sustaining  the 
power  of  the  Court  to  abrogate  any  statute  which  to  the  mind  of  the 
Judge  clearly  violates  priuciples  of  natural  right. 

There  are  acts  which  the  Federal  or  State  Legislature  cannot  do, 
without  exceeding  their  authority.    There  are  certain  vital 
principals  in  our  free  republican  governments,  which  will  determine 
and  overrule  an  apparent  and  flagrant  abuse  of  legislaMve  power;  as 
to  authorize  manifest  injustice  by  positive  law;  or  to  take  away  that 
security  for  personal  liberty,  or  private  property,  for  the  protection 
whereof  the  government  was  established.    An  act  of  legislature  (for  I 
cannot  call  it  a  law)  contrary  to  the  great  first  principles  of  the 
social  compact,  cannot  be  considered  a  rightful  exercise  of  legislative 
authority.    The  obligation  of  a  law  in  governments  established  oo 
express  compact,  and  on  republican  principles,  must  be  determined 
by  the  nature  of  the  power  on  which  it  is  founded. 

And  in  Fletcher  vs  Peck  (6  Cranch  136),  Mr.  Chief  Justice 
Marshall  said : 

''It  may  well  be  doubted  whether  the  nature  of  society  and  of 
government  does  not  prescribe  some  limits  to  the  legislative 
power.  *  ♦  * 

**To  the  legislature  all  legislative  power  Is  granted;  *  »  *    How 
far  the  power  of  giving  the  law  may  involve  every  other  power,  in 
cases  where  the  Constitution  is  silent,  never  has  been,  and  perhaps 
never  can  be,  definitely  stated." 

In  the  argument  of  Daniel  Webster  in  Wilkinson  vs  Leland  et  al. 
(2  Peters  647),  is  found  the  following  passage : 

'*Though  there  may  be  no  prohibition  in  the  constitution,  the 
legislature  is  restrained  from  committing  flagrant  acts,  from  acts 
subverting  the  great  principles  of  republican  liberty,  and  of  social 
compact;  such  as  giving  the  property  of  A  to  B.    Cited  2  Johns.  248; 
3  Dall.  386;  12  Wheaton  303;  7  Johns.  93;  8  Johns.  611." 

And  Mr.  Justice  Story  in  deciding  the  case  said : 

*'In  a  government  professing  to  regard  the  great  rights  of  personal 
liberty  and  of  property,  and  which  is  required  to  legislate  In 
subordination  to  the  general  laws  of  England,  it  would  not  lightly  be 
presumed  that  the  great  principles  of  Magna  Charta  were  to  be 
disregarded,  or  that  the  estates  of  its  subjects  were  liable  to  be  taken 
away  without  trial,  without  notice,  and  without  offence.     Even  if 
such  authority  could  be  deemed  to  have  been  confided  by  the  charter 
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to  the  Oeoeral  Assembly  of  Rhode  Island,  as  ao  exercise  of 
traDSceodeotal  soverelt^oty  before  the  Revolution,  it  can  scarcely  be 
imagined  that  the  great  event  could  have  left  the  people  of  that 
State  subjected  to  its  uncontrolled  and  arbitrary  exercise.     That 
government  can  scarcely  be  deemed  to  be  free  where  the  rights  of 
property  are  left  solely  dependent  upon  the  will  of  a  legislative  body, 
without  any  restraint.    The  fundamental  maxims  of  a  free 
government  seem  to  require  that  the  rights  of  personal  liberty  and 
private  property  should  be  held  sacred.     At  least  no  court  of  justice 
in  this  country  would  be  warranted  in  assuming  that  the  power  to 
violate  and  disregard  them — a  power  so  repugnant  to  the  common 
principles  of  Justice  and  civil  liberty — lurked  under  any  general 
grant  of  legislative  authority,  or  ought  to  be  implied  from  any 
general  expression  of  tbe  will  of  the  people.    The  people  ought  not 
to  be  presumed  to  part  with  rights  so  vital  to  their  security  and 
well  being,  without  very  strong  and  direct  expressions  of  such  an 
intention." 

I  believe  the  bar  of  the  United  States  recognize  Mr.  Justice 
Miller  as  the  great  expounder  of  the  Oonstitution  after  the  days  of 
Marshall. 

In  Loan  Association  vs  Topeka  (20  Wallace  662)  he  said  : 

**It  must  be  conceded  that  there  are  such  rights  in  every  free 
government  beyond  the  control  of  the  State.    A  government  which 
recognized  no  such  rights,  which  held  the  lives,  the  liberty  and  tbe 
property  of  its  citizens  subject  at  all  times  to  the  absolute 
disposition  and  unlimited  control  of  even  the  most  democratic 
depository  of  power,  is  after  all  but  a  despotism,  *  *  * 

*'The  theory  of  our  governments.  State  and  National,  is  opposed 
to  the  deposit  of  unlimited  power  anywhere.    The  executive,  tbe 
legislative  and  the  judicial  branches  of  these  governments  are  of 
limited  and  defined  powers. 

'*There  are  limitations  on  such  power  which  grow  out  of  the 
essential  nature  of  all  free  governments.     Implied  reservations  of 
Individual  rights,  without  which  the  social  compact  would  not 
exist,  and  which  are  respected  by  all  governments  entitled  to  the 
name." 

These  general  remarks  were  in  connection  with  the  judgment  that 
the  exercise  of  the  taxing  power  to  aid  a  private  business  enterprise 
was  in  excess  of  the  power  delegated  to  the  legislature  to  raise 
money  by  taxation. 

So  in  case  of  the  Regents  of  the  University  of  Maryland  vs 
Williams  (9  Gill  &  J.  365)  in  holding  that  the  legislature  had  no 
power  to  alter  or  amend  a  corporate  charter  without  regard  to  the 
protection  claimed  under  the  prohibition  of  the  Federal 
Constitution  against  any  impairment  of  the  obligation  of  a  contract, 
0.  J.  Buchanan  said : 

**A  fundamental  principle  of  right  and  justice  inherent  in  the 
nature  and  spirit  of  the  social  compact  restrains  and  sets  bounds  to 
the  power  of  legislation,  which  the  legislature  cannot  pass  without 
exceeding  its  rightful  authority.     It  is  that  principle  which 
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protects  the  life,  liberty  and  property  of  the  citizens  from  ylolatioQ 
Id  the  unjust  exercise  of  legislative  power." 

The  early  Ck)nnecticut  cases  are  Interesting  because  until  1818  the 
State  had  no  constitution  except  such  as  might  be  In  the  early 
charter  granted  by  Charles  II . 

Its  courts  therefore  had  to  consider  the  validity  of  legislative 
action  unhampered  by  any  expressed  restrictions  except  those 
contained  in  the  Federal  Constitution. 

In  Goshen  vs  Stonington  (4  Conn.  209),  it  was  said : 

'*Wlth  those  judges  who  assert  the  omnipotence  of  the  legislature, 
in  all  cases,  where  the  constitution  has  not  interposed  an  explicit 
restraint,  I  cannot  agree.    Should  there  exist,  what  I  know  is  not 
only  an  incredible  supposition,  but  a  most  remote  Improbability,  a 
case  of  the  direct  Infraction  of  vested  rights,  too  palpable  to  be 
questioned,  and,  too  unjust  to  admit  of  vindication,  I  could  not 
avoid  considering  it  as  a  violation  of  the  social  compact,  and  within 
the  control  of  the  judiciary.     If,  for  example,  a  law  were  made, 
without  any  cause  to  deprive  a  person  of  his  property,  or  to  subject 
him  to  imprisonment;  who  would  not  question  Its  legality,  and 
who  would  aid  in  carrying  it  Into  effect?" 

Again  in  Welch  vs  Wadsworth  (30  Conn.  155): 

**But  the  power  of  the  legislature  In  this  respect  Is  not  unlimited. 
They  cannot  entirely  disregard  the  fundamental  principles  of  the 
social  compact.     Those  principles  underly  all  legislation,  irrespective 
of  constitutional  restraints,  and  if  the  act  in  question  is  a  clear 
violation  of  them,  It  is  our  duty  to  hold  it  abortive  and  void." 

And  In  Wheeler's  Appeal  from  Probate  (45  Conn.  315),  after 
referring  to  the  broad  powers  of  the  legislature  in  that  State,  which 
is  said  to  be  **ud restricted  in  power  and  as  omnipotent  in  a  legal 
sense  as  the  British  Parliament,"  the  Court  concludes  In  these 
words : 

**If  then  an  act  of  the  State  legislature  Is  not  against  natural 
justice,  or  the  National  Constitution,  and  It  does  not  appear 
atBrmatively  and  expressly  that  there  is  some  provision  in  the 
Constitution  forbidding  It,  we  must  hold  it  to  be  intra  vires 
and  valid." 

Indicating  that  there  are  certain  undefined  limitations  resting  on 
natural  justice  which  the  courts  will  enforce  when  the  occasion 
arisen. 

But,  notwithstanding  the  great  names  invoked  to  support  this 
dociirine,  it  has  been  rejected  by  the  courts  in  this  country  with 
great  unanimity,  whenever  it  has  been  necessary  to  make  it  the  real 
ground  of  a  decision;  and  an  examination  of  the  cases  from  which 
the  opinions  just  quoted  are  taken  shows  that  if  there  was  really  an 
intention  to  assert  that  the  judiciary  have  power  to  annul  a  statute 
because  violative  of  the  principles  of  natural  justice  and  apart  from 
express  constitutional  restriction,  the  remarks  were  obiter  dicta. 

It  has  been  questioned  whether  Lord  Coke  ever  intended  to  assert 
the  doctrine  as  one  defining  the  constitutional  power  of  the 
judiciary  as  against  the  legislature,  but  that  he  rather  meant  to 
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state  a  rule  for  the  guidance  of  tbe  court  io  the  coostructiou  of 
statutes  which  upon  first  readiug  might  appear  contrary  to  common 
right  and  common  secse.     All  would  agree  that  it  is  the  duty  of  the 
court  in  applying  a  statute  to  assume  that  tbe  legislature  intended 
to  prescribe  rules  of  conduct  and  action  which  would  be  in 
accordance  with  principles  of  natural  Justice  and  ibe  dictates  of 
common  sense,  and  hence  that  a  judge  should  be  astute  to  find  a 
construction  of  the  words  of  tbe  statute  which  would  not  do 
violence  to  these  principles.     It  would  appear  that  Lord  Coke  in 
later  utterances  gave  this  meaning  to  his  words  in  Bonham's  case. 
(See  notes  to  Pazton's  case,  Quincy's  Rep.  474.     Appendix  I  J). 

This  view  has  the  approval  of  Chancellor  Kent,  who  remarked  in 
Dash  vs  Van  Kleeck  (7  Johnson  [N.  Y.]  602): 

*'A  statute  is  never  to  be  construed  against  the  plain  and  obvious 
dictates  of  reason.     The  common  law,  says  Lord  Coke  (8  Co.  118  a), 
adjudgeth  a  statute  so  far  void;  and  upon  this  principle  the  Supreme 
Court  of  South  Carolina  proceeded,  when  it  held  (I  Bay.  93)  that 
the  courts  were  bound  to  give  such  a  construction  to  a  statute  as  was 
consistent  with  Justice,  though  contrary  to  the  letter  of  it." 

His  understanding  of  Coke's  doctrine  is  expressed  in  People  vs 
Gallagher  (4  Mich.  244),  where,  in  referring  to  the  great  difBculty  of 
defining  with  any  degree  of  certainty  what  these  natural  rights  are, 
it  was  said : 

'*No  light  can  be  thrown  upon  it  by  an  examination  of  the 
English  authorities.     Parliament  fs  omnipotent,  and  although  it 
may  pass  a  law  in  direct  violation  of  every  right  of  the  subject,  if  tbe 
language  is  clear  and  incapable  of  construction,  there  is  no  court  in 
the  kingdom  which  has  the  power  to  pronounce  it  void.     The  extent 
of  the  power  of  the  courts  is  the  power  of  construction,  which  they 
will  exercise  when  tbe  law  is  expressed  in  doubtful  terms,  and  this  is 
all  that  is  to  be  understood  from  the  language  of  Lord  Coke  in  Dr. 
Bonham's  case,  reported  in  the  8  of  Coke  R.  118  a." 

Regard  to  this  principle  will  save  courts  from  any  inconsistencies 
and  will  secure  an  administration  of  law  tempered  with  wisdom 
and  reason. 

The  South  Carolina  case.  Just  referred  to,  is  interesting  and 
instructive.     In  1788  a  statute  had  been  enacted  prohibiting  the 
importation  of  negroes  as  slaves  and  prescribing  their  forfeiture  and 
a  fine  in  case  of  violation.     A  family  from  British  Honduras 
emigrated  to  South  Carolina,  bringing  their  slaves  with  them,  and  it 
was  contended  this  was  an  importation  of  slaves  prohibited  by  the 
statute.     The  Court  held  it  was  not  within  the  spirit  of  the  law, 
which  was  to  put  an  end  to  the  slave  trade  and  the  importation  of 
negroes  by  residents  of  the  State,  saying: 

**It  is  clear  that  statutes  passed  against  the  plain  and  obvious 
principles  of  common  right,  and  common  reason,  are  absolutely  null 
and  void  as  far  as  they  are  calculated  to  operate  against  those 
principles.    In  the  present  instance,  we  have  an  act  before  us, 
which,  were  the  strict  letter  of  it  applied  to  tbe  case  of  tbe  present 
claimants,  would  be  evidently  against  common  reason.    But  we 
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would  oot  do  the  legislature  wbo  passed  this  act  so  much  iojustice 
as  to  sit  here  aud  say  that  it  was  their  SoteotioQ  to  malce  a 
forfeiture  of  property  brought  iu  here  as  this  was.    We  are, 
therefore,  bound  to  give  such  coostructiou  to  this  eaactiog  clause 
of  the  Act  of  1788,  as  will  be  cousisteut  with  Justice  and  the 
dictates  of  natural  reason,  though  contrary  to  the  strict  letter  of  the 
law;  and  this  construction  is  that  the  legislature  never  had  it  in 
their  contemplation  to  make  a  forfeiture  of  the  negroes  in  question, 
and  subject  the  parties  to  so  heavy  a  penalty  for  bringing  slavffl 
into  the  State  under  the  circumstances  and  for  the  purposes  the 
claimants  have  pnived."    (Ham  vs  McClaws,  1  Bay  [S.  C]  93). 

A  similar  statute  in  Pennsylvania,  designed  to  prevent  thetorcible 
carrying  of  negroes  from  Pennsylvania  for  sale  in  other  States,  was 
construed  by  the  Supreme  Court  of  Pennsylvania  in  1795,  and  the 
Court  recalled  and  applied  the  felicitous  illustration  of  Sir  William 
Blackstone  of  the  Bolognia'n  Law  against  sheilding  blood  in  the 
streets.    In  construing  a  statute  the  consequences  and  effects  of  its 
construction  must  be  weighed  by  the  court. 

**The  more  comprehensive  exposition,  so  warmly  expressed  on  the 
part  of  the  State,  reminds  us  of  the  attempt  under  the  Bologoian 
Law  mentioned  by  Puffendorf,  which  enacted,  'That  whoever  drew 
blood  in  the  streets  should  be  punished  with  the  utmost  severity,' 
that  a  surgeon  who  opened  the  vein  of  a  person  that  fell  down  in  the 
street  with  a  fit,  had  incurred  the  penalty  of  the  law.    But  after 
long  debate,  it  was  held  not  to  extend  to  the  surgeon."    1  Bl.  Com. 
60.    (Bespuliq^  vs  Richards,  1  Teates,  480). 

The  languge  of  Marshall,  Story  and  Chase,  and  the  Connecticut 
courts  must  also  be  rt>ad  in  the  light  of  the  question  before  the  Court, 
and  in  connection  with  other  portions  of  the  opinions  and 
judgments  entered.     It  will  then  be  seen  that  no  extreme  view  of 
the  judicial  power  to  revise  legislative  action  was  maintained. 

In  Calder  vs  Bull  the  question  was  whether  an  act  of  the 
Legislature  of  Connecticut  granting  a  new  trial  in  a  contested  will 
case  violated  any  constitutional  right  of  the  parties  as  an  ex  post 
facto  law.    The  judgment  of  the  Court  was  that  such  a  statute  was 
not  unconstitutional.    In  this  case  the  words  ex  post  facto  first 
obtained  an  authoritative  definition,  and  were  held  not  to  be 
equivalent  to  retrospective;  that  retrospective  legislation  was  not 
necessarily  invalid,  although  every  statute  should  be  construed  to  be 
prospective,  unless  the  legislative  intent  to  make  it  retrospective  was 
clear.     The  language  of  Justice  Chase,  when  read  with  the  context, 
may  reasonably  be  regarded  as  intended  only  to  assert  the  existence 
of  constitutional  limitations  upon  the  legislative  power.     When 
that  opinion  wi^  written  the  right  of  the  judiciary  to  enforce  even 
express  constitutional  limitations  had  not  been  firmly  established. 
The  opinion  d<^  show  that  Justice  Chase  had  no  doubt  of  the 
principles  which  were  afterward  established  in  Marbury  vs  Madison. 

In  Fletcher  vs  Peck  the  question  was  as  to  the  power  of  the 
legislature  to  annul  a  grant  of  land  under  which  title  had  vested  and 
possession  been  taken .    The  court  held  that  a  contract  executed, 
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and  a  statute  purporting  to  aooul  the  grant  was  uoconstitutioDal, 
because  it  was  a  law  impairing  the  obligation  of  a  contract  within 
the  meaning  of  the  expreBsed  constitutional  prohibition;  and  the 
language  of  Marshall  well  may  have  been  intended  only  to  state  the 
principles  controlling  the  relative  functions  of  the  legislature  and 
Judiciary  in  a  constitutional  government.    This  is  not  inconsistent 
with  the  doctrine  that  for  a  definition  of  the  limitations  upon 
legislative  power,  reference  must  be  made  to  the  written 
constitution,  which  is  the  chart  and  guide  of  the  judiciary. 

In  Wilson  vs  Leland  the  question  was  the  validity  of  an  act  of  the 
Legislature  of  Rhode  Island,  confirming  the  title  of  the  grantee  of  an 
executrix,  who  had  sold  the  land  of  a  decedent  for  payment  of 
debts.    The  validity  of  the  statute  was  sustained,  and  the  remarks 
of  Justice  Story  heretofore  quot.ed  were  simply  an  historical  review 
of  the  nature  of  constitutional  government  in  England  as  continued 
in  Rhode  Island,  where  at  the  time  of  that  decision,  in  1829,  there 
was  still  no  written  constitution,  and  the  legislature  was  still 
exercising  the  legislative  powers  originally  granted  by  Royal 
Charter.     Under  such  conditions  Justice  Story  was  of  opinion  that 
the  fundamental  rights  guaranteed  by  Magna  Charta  were 
recognized  as  continuing  of  force  in  Rhode  Island;  for  the  power  to 
legislate  granted  by  Boyal  Charter  was  in  accordance  with  the  laws 
of  England;  but  the  question  of  how  far  the  judiciary  might  annul  a 
statute  when  in  derogation  of  these  unwritten  rights,  did  not 
rtally  arise,  as  the  statute  was  held  to  be  in  harmony  with 
fundamental  principles  of  right. 

In  the  Connecticut  cases  the  question  was  as  to  the  validity  of  the 
retrospective  legislation,  particularly  of  legislation  confirming  a 
marriage  which  in  its  inception  was  unlawful,  and  the  right  of  the 
legislature  to  make  a  law  which  might  operate  on  antecedent  legal 
rights,  was  affirmed.    The  remarks  of  the  court  upon  the  abstract 
proposition  were  therefore  obiter  dicta. 

Having  referred  to  some  of  the  authorities  which  are  relied  upon  to 
sustain  the  right  of  the  judiciary  to  assume  the  protection  of  the 
community  from  unwise  and  oppressive  legislation,  even  though  no 
conflict  be  shown  with  express  coostitutional  provision;  it  is  proper 
now  to  state  that  the  accepted  view  of  the  American  courts  is  that 
the  judiciary  can  only  arrest  the  execution  of  a  statute  when  it 
conflicts  with  the  provisions  of  the  written  constitution  and  that 
the  courts  may  not  run  a  race  of  opinion  with  the  law-making  power 
upon  points  of  right  and  reason  and  expediency.    The  possibility 
that  the  Legislature  may  enact  unwise  and  unjust  statutes  does  not 
carry  with  it  the  existence  of  a  power  in  the  judiciary  to  declare 
the  unwisdom  and  correct  the  injustice.    The  exercise  of  a 
discretionary  power,  broad  and  comprehensive  enough  to  meet  the 
exigencies  and  wants  of  a  great  nation  must  carry  with  it  the  power 
to  do  both  good  and  evil. 

We  have  noticed  the  remarks  of  Justice  Chase  in  Calder  vs  Bull. 
In  the  same  case  Mr.  Justice  Iredell  expressed  the  other  view : 

**If,  then,  a  government  composed  of  legislative,  executive  and 
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Judicial  departmentB,  were  established  by  a  constitutiOD  which 
imposed  no  limits  od  the  legislative  p«iwer,  the  coosequence  would 
ioevitably  be,  that  whatever  the  legislative  power  chose  to  enact 
would  be  lawfully  enacted,  and  the  Judicial  power  could  never 
interpose  to  pronounce  it  void." 

In  an  early  case  the  Court  of  Appeals  of  New  Torl^  stated  the 
principles  which  have  been  adopted  and  enforced  in  nearly  every 
State.     We  can  do  no  better  than  to  state  its  conclusions  in  its 
own  words. 

**Every  sovereign  State  possesses  within  itself  absolute  and 
unlimited  legislative  power.    It  is  true  that  as  government  is 
instituted  for  beneficent  purposes  and  to  promote  the  welfare  of  the 
governed,  it  has  no  moral  right  to  enact  a  law  which  is  plainly 
repugnant  to  reason  and  Justice.     But  this  principle  belongs  to  the 
science  of  political  ethics,  and  not  that  of  law.    There  is  no  arbiter 
beyond  the  State  itself  to  determine  what  legislation  is  Just.    *    *    » 

It  is  perfectly  natural  and  simple  distribution  of  the 
governmental  powers  it  is  not  within  the  province  of  the  Judiciary 
to  pronounce  any  act  of  the  legislature  void.     It  may,  however, 
acquire  this  right  through  an  artificial  distribution  of  those 
powers  by  means  of  the  organic  law.     ♦    ♦    » 

•*To  determine  then  the  extent  of  the  law-making  power  we  have 
only  to  look  to  the  provisions  of  the  Constitution.     It  has,  and  can 
have,  no  other  limit  than  such  as  is  there  prescribed;  and  the 
doctrine  that  there  exists  in  the  Judiciary  some  vague,  loose  and 
undefined  power  to  annul  a  law.  because,  in  its  Judgn^ent,  it  is 
^contrary  to  natural  equity  and  Justice,'  is  in  conflict  with  the  first 
principles  of  government.     ♦    ♦    ♦ 

**This  power  of  determining  what  laws  are  expedient  and  Just, 
which  must  of  necessity  be  lodged  somewhere,  may  be  as  safely 
reposed  in  the  legislature  which  returns  its  power  so  frequently 
through  the  elections  into  the  hands  of  the  people,  as  in  a  Judiciary. 
The  remedy  for  unjust  legislation,  provided  it  does  not  confiict 
with  the  organic  law,  is  at  the  ballot-box;  and  I  know  of  no 
provision  of  the  constitution  nor  fundamental  principle  of 
government  which  authorizes  the  minority,  when  defeated  at  the 
polls,  upon  an  issue  involving  the  propriety  of  the  law,  to  appeal  to 
the  Judiciary  and  invoke  its  aid  to  reverse  the  decision  of  the 
majority  and  nullify  the  legislative  power.    »    »    ♦ 

**I  am  opposed  to  the  Judiciary  attempting  to  set  bounds  to 
legislative  authority,  or  declaring  a  statute  invalid  upon  any 
fanciful  theory  of  higher  law  or  first  principles  of  natural  right 
outside  of  the  Constitution.     If  the  courts  may  imply  limitation, 
there  is  no  bound  to  implication  except  Judicial  discretion  which 
must  place  the  courts  above  the  legislature  and  also  the  Constitutiou 
itself.     This  is  hostile  to  the  theory  of  the  government.     The 
constitution  is  the  only  standard  for  the  courts  to  determine  the 
question  of  statutory  validity."    Wynehamer  vs  The  People,  13 
N.  Y.,  428). 

This  is  not  the  time  or  place  to  collect  the  mass  of  authority 
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which  may  be  fouDd  io  the  Federal  aad  State  Reports  in  which  the 
same  doctrine  has  been  applied. 

A  few  geDeral  propositions  may  be  stated  which,  with  slightly 
varying  language,  have  been  announced  in  many  courts,  and  may  be 
confidently  asserted  to  embody  the  accepted  view  of  the  law. 

The  fact  that  the  action  of  the  Legislature  is  unwise,  unjust, 
oppressive  or  violative  of  the  natural  or  political  rights  of  their 
citizens,  cannot  be  made  the  basis  of  action  by  the  Judiciary.     It  is 
no  part  of  the  business  of  courts  to  discuss  the  wisdom  of 
legislation.     However  vicious  in  principle  it  may  be,  it  is  the  plain 
duty  of  the  court  to  enforce  it,  provided  it  is  not  in  conflict  with 
the  written  constitution.    The  motives  of  the  legislators,  real  or 
supposed,  in  passing  an  act,  are  not  open  to  Judicial  inquiry  or 
consideration.     With  these  the  courts  have  nothing  to  do,  being 
beyond  their  province,  and  such  considerations  are  to  be  addressed 
stilely  to  the  legislature.     The  court  is  not  authorized  to  sit  as  a 
council  of  revision  to  set  aside  or  refuse  assent  to  ill-considered, 
unwise  or  dangerous  legislation.    Their  only  duty  and  their  only 
power  Is  to  scrutinize  the  act  with  reference  to  its  constitutionality, 
to  discover  what,  if  any,  provision  of  the  constitution  it  violates.     If 
the  legislature  should  pass  a  law  in  plaiu,  unequivocal  and  explicit 
terms  within  the  general  scope  of  their  constitutional  powers,  there 
is  no  authority  under  our  form  of  government  to  pronounce  such  an 
act  void  merely  because,  in  the  opinion  of  the  Judicial  tribunals,  it 
was  contrary  to  principles  of  natural  Justice.    To  admit  this  power 
would  be  investing  in  the  court  a  latitudinarian  authority  which 
would  necessarily  lead  to  collisions  between  the  legislative  and 
Judicial  departments,  dangerous  to  the  well  being  of  society,  and  not 
in  harmony  with  our  theory  of  the  division  of  the  powers  of 
government. 

Courts  cannot  nullify  an  act  of  legislation  on  the  vague  ground 
that  they  think  it  opposed  to  a  general  * 'latent  spirit**  supposed  to 
pervade  or  underlie  the  Constitution.    To  do  so  would  be  to  arrogate 
the  power  of  malcing  the  Constitution  what  the  court  may  think  it 
ought  to  be,  instead  of  simply  declaring  what  it  is.    The  exercise 
of  such  a  power  would  make  the  court  sovereign  over  both 
Constitution  and  people,  and  convert  the  government  into  a  Judicial 
despotism.     Whilst  legislative  power  can  only  be  exercised  within 
t^he  limits  prescribed  by  the  Constitution,  the  court  is  equally 
bound  to  keep  within  the  sphere  alloted  to  it  by  the  same 
instrument.    Judge  Cooley,  in  speaking  of  limitations  upon 
legislative  authority,  well  says : 

'*Some  of  these  are  prescribed  by  constitutions,  but  others  spring 
from  the  very  nature  of  free  government.     The  latter  must  depend 
for  their  enforcement  upon  legislative  wisdom,  discretion  and 
conscience." 

The  supremacy  of  the  legislature  within  the  field  of  its 
constitutional  powers  does  not  derogate  from  the  dignity  and  power 
of  the  Judiciary  in  its  appointed  work. 

Upon  the  State  Legislature  has  been  conferred  the  whole  law 
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making  power  of  the  State  except  that  which  has  beeo  specially 
delegated  to  the  National  Ooogresa.    ThU  law-making  power, 
however,  must  be  exercised  subject  to  the  limitations  and 
prohibitions  of  the  Constitution,  which,  as  a  permanent  and 
paramount  law  settled  by  the  deliberate  will  of  the  people  as 
ultimate  sovereigns  curbs  the  will  of  the  temporary  majority  and  of 
the  representatives  selected  to  exercise  the  law-making  power. 

These  constitutional  restrictions  it  is  the  duty  of  the  Judiciary  to 
make  effective  whenever  a  litigant  asserts  a  right  or  defends  his 
action  under  a  statute  passed  in  derogation  of  the  Constitution; 
but  this  is  not  because  the  Judiciary  have  any  control  over  the 
legislative  power,  but  because  the  act  ib  forbidden  by  the 
Constitution,  and  the  Constitution  is  the  paramount  law. 

In  Bngland  under  the  unwritten  constitution  Parliament  might 
be  regarded  as  the  highest  court.    As  the  House  of  Lords  was  the 
supreme  court  of  appeal  in  the  course  of  orderly  litigation,  an  act  of 
Parliament,  both  Lords  and  Commons  assenting  thereto,  might 
avoid  the  effect  of  a  Judgment  at  law. 

In  some  of  our  colonies,  even  after  the  Revolution,  the  distinction 
was  not  always  clearly  made  between  the  legislative  and  Judicial 
functions.    The  legislature  was  sometimes  regarded  as  the  court  of 
last  resort,  and  in  many  of  the  States  the  County  Courts  exercised 
perhaps  as  many  legislative  as  Judicial  functions.    The  distribution 
by  constitutional  enactment  of  powers  of  government  among 
different  departments  is  a  comparatively  modern  idea.     By  the 
de  facto  separation  of  these  powers  in  the  practical  administration  of 
affairs,  England  showed  to  theorists  the  advantage  of  entrusting 
functions  of  so  diverse  a  nature  to  separate  bodies.    This  was  made 
the  subject  of  observation  by  Montesquieu  before  the  middle  of  the 
eighteenth  century,  and  the  importance  ot  making  certain 
provisions  for  it  in  the  organization  of  the  government  was  the 
subject  of  earnest  thought  by  Madison.     (Federalist  No.  47).    But, 
now,  by  most  of  the  State  Constitutions,  the  theoretical  separation 
of  the  legislative  from  the  Judicial  functions  is  clear.    Just  what  is 
the  real  line  of  demarcation,  however,  is  not  always  easy  of 
determination.    The  fact  that  the  British  Parliament  may  have 
repeatedly  enacted  statutes  of  a  given  character  does  not  prove  that 
the  statute  is  legislative  in  character.    It  is,  however,  in  harmony 
with  this  theoretic  separation  between  the  legislative  and  Judicial 
function  to  observe  that  delegation  of  an  express  power  to  one 
department  may  be  equivalent  to  the  prohibition  of  its  exercise  by 
another  department.     (State  vs  Staten,  46  Tenn.  233).    As  a 
corollary  to  this  courts  of  most  conservative  views  have  permitted 
inquiry  into  whether  a  partictrfat  statute  Imports  the  exercise  of 
the  legislative  or  the  Judicial  functions.     It  is  less  difficult  to  state 
certain  general  propositions  as  to  the  character  of  legislative  and 
Judicial  act  than  to  draw  with  certainty  the  exact  line  of 
demarcation. 

It  has  been  well  said  that  it  is  the  province  of  the  legislature  to 
enact;  of  the  Judiciary  to  expound;  and  of  the  executive  to  enforce 
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(Wyman  V6  Southard,  10  Wbeatoo  46);  and  that  a  legislature  cannot 
declare  what  a  law  was,  but  what  It  shall  be  (Ogden  vs  Blacklage, 
2  Cranch  272^;  that  the  elements  of  Judicial  action  as  distinguished 
from  legislative  are  that  adverse  parties  litigate — private  interests 
are  involved — evidence  of  facts  is  to  be  received  and  weighed,  and 
the  facts  are  to  be  found — punishments  are  to  be  inflicted — 
forfeitures  to  be  enforced;  that  legislation  may  affect  rights 
incidentally — but  cannot  pass  directly  upon  any  question  of 
controverted  right     (Flinic  Planlc  Bnad  Oo.  vs  Woodhill,  25  Mich. 
99).    The  precise  boundary  of  this  power  is  a  subject  of  delicate  and 
difficult  Inquiry,  into  which  a  court  will  not  enter  unnecessarily. 

As  illustrating  the  distinction  between  these  powers  it  has  been 
held  that  after  property  vested  in  an  heir  at  law,  a  statute 
changing  the  law  as  to  the  probate  of  testamentary  writings  under 
which  a  will,  invalid  at  the  death  of  the  ancestor,  could  be 
probated,  was  unconstitutional.    It  was  not  legislative  as  to 
precedent  cases,  it  also  violated  the  constitutional  prohibition 
against  talcing  property  without  due  process  of  law.    (Greenough  vs 
Greenough,  11  Fa.  St.  489). 

While  the  legislature  may  not  affect  vested  rights  by  declaring 
that  a  former  statute  has  a  meaning  contrary  to  that,  which  is 
plainly  written  in  its  line;  until  the  Judiciary  has  fixed  the  meaning 
of  a  doubtful  law  upon  which  contractual  rights  have  vested,  it  may 
be  explained  by  legislative  enactment;  but  where  the  construction  is 
not  doubtful,  and  particularly  where  it  has  been  under  Judicial 
cognizance,  no  subsequent  act,  whatever  shape  it  may  take>^as  for 
example  using  the  words  *4t  shall  be  construed" — can  affect  or 
change  previous  rights  already  fixed  and  settled.    (Lamberteon  vs 
Hogan,  2  Fa.  St.  25). 

The  reason  for  the  rule  seems  to  be  that  pointed  out  by  Chief 
Justice  Gibson : 

**A  legislative  mandate  to  change  the  settled  interpretation  of  a 
statute,  and  uproot  titles  depending  on  past  adjudications,  or  a 
legislative  direction  to  perform  a  Judicial  function  in  a  particular 
way,  would  be  a  direct  violation  of  the  Oonstitution,  which  assigns  to 
each  organ  of  the  government  its  exclusive  function  and  a  limited 
sphere  of  action.    A  court  could  not  be  bound  by  a  mandate  to 
decide  a  principle  or  a  cause  in  a  particular  way.    Such  a  mandate 
would  be  a  usurpation  of  Judicial  power,  and  more  intolerable  in  its 
exercise  than  a  legislative  writ  of  error,  because  the  losing  party 
would  be  concluded  by  it  without  being  heard.*'    (O'Conner  vs 
Warner,  4  W.  &  S.  227). 

An  interpretation  by  one  legislature  of  a  statute  written  by 
another  legislature  years  before  would  be  an  adjudication  of  the 
private  rights  which  have  arisen  under  it.     A  legislature  has  no 
authority  to  change  the  laws  of  language.    If  given  language  does 
not  express  a  given  meaning,  the  Legislature  may  use  other 
language  that  does;  but  this  will  not  change  the  meaning  of  the 
former  language.    In  the  very  nature  of  language  that  is 
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impossible.     (Reiser  vs  The  William  Tell  Saving  Fund  Association, 
39  Pa.  St.  144). 

But  while  the  court  may  not  by  expository  legislation  affect  vested 
property  rights,  it  is  well  settled  that  curative  and  remedial 
legislation,  such  as  that  validating  deeds  and  other  muniments  of 
title  defectively  acknowledged  or  recorded,  or  validating  issues  of 
municipal  bonds  when  a  popular  vote  has  been  infurojally  taken, 
are  proper  exercises  of  the  legislative  power.     (McMuUen  vs  Lee 
County,  6  Iowa  391). 

So  a  legislature  unfettered  by  constitutional  restrictions  may 
exercise  the  power  of  confiscation. 

In  1782  when  there  was  no  expressed  limitation  upon  the 
legislature  of  Georgia,  a  statute  was  enacted  confiscating  the  estates 
of  persons  guilty  of  treason,  and  this  was  sustained  by  the  Supreme 
Court  of  the  United  States  as  a  proper  exercise  of  the  legislative 
power.     (Cooper  vs  Telfair,  4  Dall.  18). 

Now  the  Federal  Constitution  and  most  of  the  State  Constitutions 
forbid  any  bill  of  attainder,  whereby  corruption  of  the  heritable 
blood  may  be  affected,  but  the  numerous  cases  arising  during  and 
since  the  civil  war  under  the  confiscation  acts  of  1862  show  a 
continued  recognition  of  the  scope  of  the  legislative  power. 

The  courts  may  not  declare  a  statute  void,  because  of  supposed 
repugnancy  to  the  pervading  spirit  of  the  Constitution,  it  seems, 
however,  that  an  act  of  the  legislature  can  be  declared  void,  though 
not  transgressing  the  letter  of  any  specific  provision,  because 
violating  the  spirit  of  the  Constitution  as  deduced  from  that  which 
is  written.     Yet  such  implied  violation  is  exceptional,  and  must  be 
made  to  appear  beyond  reasonable  doubt. 

It  is  illustrated  in  Page  vs  Allen  (58  Pa.  St.  338),  when  in 
referring  to  the  constitutional  provision  that  the  executive  power  is 
lodged  in  a  Grovernor,  Thompson  C.  J.  said : 

**It  would  be  manifestly  repugnant  to  these  provisions  of  the 
Constitution  if  an  act  of  Assembly  should  provide  for  the  election  of 
two  executives  at  the  same  election,  yet  it  would  be  unconstitutional 
only  by  implication,  there  being  no  express  prohibition  on  the 
subject." 

It  may  be  stated,  as  a  rule,  that  the  limitations  which  are 
enforced  are  those  found  in  the  express  terms  of  the  Constitution,  or 
which  arise  by  necessary  implication  from  that  which  is  expressed. 

There  is  an  interesting  discussion  of  limitations  to  be  implied 
from  those  which  are  directly  expressed  in  State  vs  Moore  (55 
Nebraska  390),  where,  quoting  Yon  Qolst,  the  Court  said  : 

**The  legislative  power  of  the  State  Legislature  is  unlimited  as  far 
as  no  limits  are  set  to  it  by  the  Federal  or  the  State  Constitution." 
This  does  not  mean,  however,  that  these  restrictions  must  always  be 
expressed  in  explicit  words.     As  it  is  generally  admitted  that  the 
factors  of  the  Federal  government  have  certain  **implied  powers,*'  so 
it  has  never  been  disputed  that  the  State  Legislatures  are  subject  to 
^'implied  restrictions,"  that  is  restrictions  which  must  be  deduced 
from  certain  provisions  of  the  Federal,  or  the  State  Constitution,  or 
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that  arise  from  the  political  nature  of  the  UDion,  from  the  s^eoius  of 
American  public  iDStitutioos.'* 

And  further  quoting  Cooley  on  Constitutional  Limitations,  the 
opinion  proceeds : 

•*It  does  not  follow,  however,  that  in  every  case  the  courts,  before 
they  can  set  aside  a  law  as  invalid,  must  be  able  to  find  in  the 
Constitution  some  specific  inhibition  which  has  been  disregarded, 
or  some  express  command  which  has  been  disobeyed.    Prohibitions 
are  only  important  where  they  are  in  the  nature  of  exceptions  to  a 
general  grant  of  power;  and  if  the  authority  to  do  an  act  has  not 
been  granted  by  the  sovereign  to  its  representatives,  it  cannot  be 
necessary  to  prohibit  its  being  done." 

It  may  also  confidently  be  said  that  American  citizens  living 
under  the  protection  of  the  Federal  and  several  State  Constitutions 
jdo  not  need  to  invoke  the  protection  of  any  doctrine  of  implied 
limitations  upon  legislative  power. 

There  are  express  constitutional  provisions  which  can  be  relied 
upon  to  protect  us  in  all  the  fundamental  rights  of  free  men. 

By  the  Federal  Constitution  the  citizen  is  guaranteed  the 
protection  of  habeas  corpus;  freedom  from  bill  of  attainder  and  ex 
post  facto  legislation;  freedom  in  religion;  the  right  to  peaceably 
assemble  and  petition  for  a  redress  of  grievances;  to  bear  arms;  to  be 
secure  against  unreasonable  searches  and  seizures;  not  to  be  required 
to  answer  for  a  capital  or  other  infamous  crime,  unless  en  the 
presentment  or  indictment  of  a  grand  Jury,  and  in  all  criminal 
prosecutions  to  en]oy  the  right  of  a  speedy  and  public  trial  by  an 
impartial  Jury,  with  safeguards  in  the  trial  of  the  presence  of 
adverse  witnesses  and  assistance  of  counsel  for  defense.    These 
guarantees,  when  coupled  with  the  comprehensive  clause  that  a 
citizen  shall  not  be  deprived  of  life,  liberty  and  property  without 
due  process  of  law,  nor  shall  private  property  be  taken  for  public  use 
without  Just  compensation,  leave  few  imaginable  cases,  where 
natural  rights  are  not  directly  within  the  protection  of  the  written 
Constitution. 

Similar  guarantees  are  given  to  the  citizen  in  his  relation  to  the 
State  by  the  several  State  Constitutions;  and  in  many  States 
numerous  express  limitations  upon  the  legislative  power  protect  the 
citizen  in  the  undisturbed  possession  of  property,  and  the  exercise 
of  all  rights  and  privileges,  which  are  regarded  as  the  inalienable 
rights  of  freemen. 

The  courts  have  never  shrunk  from  the  duty  of  sustaining  these 
expressed  constitutional  rights  in  all  their  vigor.    The  courage 
which  induced  John  Marshall  to  say : 

''That  this  court  does  not  usurp  power  is  most  true.  That  this 
court  does  not  shrink  from  its  duty  is  not  less  true,"  has  been  the 
spirit  not  only  of  his  successors  in  that  high  tribunal,  but  Of  the 
larger  circle,  who  perhaps,  not  in  the  eye  of  the  nation,  but  each  in 
his  own  vicinage  have  administered  the  law  without  fear  or  favor; 
so  that  the  roll  of  the  American  Judiciary  is  one  which  the  nation 
Justly  delights  to  honor. 
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"While  it  may  be  trae  as  an  absiractioo,  that  there  are  certaio 
absolute  rights,  and  the  right  of  property  among  them,  which  io  all 
free  goveroments  must  of  oeoessity  be  protected  from  legislative 
iuterference,  irrespective  of  coostitutional  cbeclcs  or  guards;  that 
protection  in  the  absence  of  constitutional  limitation  muat  be  found 
in  legislative  fidelity  and  adherence  to  the  principles  of  free 
institutions.    If  recreant,  an  appeal  to  the  people  is  the  only 
remedy. 

If  it  could  be  conceived  that  a  legislature  should  enact  a  statute 
within  the  general  powers  of  legislation,  not  violating  any  express 
provision  of  the  Oondtltution,  but  abhorrent  to  the  common  sense  of 
all  right-minded  men — there  is  no  immediate  relief  against  such  a 
statute  within  the  Oonstitution.    Those  who  come  within  its 
operations  are  left  to  the  last  resort  which  the  Anglo-Saxon  does 
not  rashly  permit  himself  even  to  contemplate.    Bevolutlon  is  always 
at  the  responsibility  of  those  who  undertake  it.    Failure  of  all  other 
remedies,  and  ultimate  success  alone,  warrant  the  step.    Happily  the 
express  limitations  of  our  Constitution  would  seem  to  be  an  effectual 
barrier  against  any  legislation,  so  abhorrent  to  common  right  as  to 
arouse  a  sense  of  wrong  inciting  to  this  last  mode  of  relief. 

The  assumption  of  authoriti^  beyond  that  of  applying  the  terms  of 
the  written  Oonstitution  to  each  case  as  it  arises,  would  be  to  place 
in  the  hands  of  the  Judiciary  power  too  great  and  undefined  either 
for  its  own  security  and  permanency,  or  the  protection  of  private 
rights.    In  no  case  should  a  judge  oppose  his  own  opinion  to  the 
clear  law  and  declaration  of  the  legislature  so  long  as  it  acts  within 
the  pale  of  constitutional  competency. 

Courts  of  Justice  are  said  in  the  Federalist  to  be  ''bulwarks  of  a 
limited  constitution  designed  to  keep  the  legislature  within  the 
limits  assigned  to  their  authority.''    By  applying  to  legislation  the 
tests  of  constitutional  limitations,  it  has  been  possible  in  our  land 
to  realize  the  workings  of  free  representative  government  as  stated 
by  Guizot. 

''Liberties  are  nothing  until  they  become  rights— positive  rights 
formally  recognized  and  consecrated .    Bights^  even  when 
recognized,  are  nothing  so  long  as  they  are  not  intrenched  within 
guaranteea.    And  lastly,  guarantees  are  nothing  so  long  as  they  are 
not  maintained  by  forces  independent  of  them  in  the  limit  of  their 
rights.    Convert  liberties  into  rights,  surround  rights  by 
guarantees,  encrust  the  keeping  of  these  guarantees  to  forces 
capable  of  maintaining  them — such  are  the  successive  steps  in  the 
progress  toward  a  free  government.*' 

But  to  enlarge  the  functions  of  the  Judiciary  Into  a  general  power 
of  reviewing  the  work  of  the  law-making  body,  witb  no  oertaio 
guide  except  considerations  of  rights  equity  and  Justice,  as 
conceived  by  the  reviewing  court,  deprives  the  oommaoity  of  the 
advantages  of  the  division  of  legislative  and  Judicial  fanctiooa 
between  s^arate  bodietw 

We  may  give  oar  unqualified  assent  to  the  eeDtlment  presented  by 
Lafayette  to  the  French  Assembly. 
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(•The  end  of  all  political  associatioos  are  the  preservation  of  the 
natural  and  imprescriptible  rights  of  man,  and  these  rights  are 
liberty,  property,  secarity,  and  resistance  of  oppression.    But  the 
definition  of  the  rules  whereby  liberty  is  to  be  enjoyed  by  each 
citizen  without  trespassing  upon  the  rights  of  others,  and  how 
property  shall  be  used  so  that  it  be  not  injurious  to  a  neighbor,  are 
matters  which  are  strictly  within  the  scope  of  the  law-making 
power. 

At  common  law,  in  the  absence  of  legislation,  the  maxim 
^*8ic  tUere  tuo  ut  aUmum  wm  laedas,^* 
may  be  sufficient  to  enable  a  court  to  guide  a  Jury  to  do  Justice 
between  citizens;  but  the  ability  of  a  court  and  Jury  to  state  and 
apply  the  common  law,  is  not  exclusive  of  the  power  of  the  law 
maldng  body  to  modify  the  law  or  apply  it  to  the  changing 
conditions  of  a  developing  community. 

The  legitimacy  of  the  laws  must  rest  in  the  will  of  the  law 
malting  body. 

In  the  Bill  of  Rights,  which  is  a  part  of  the  constitution  of  Ohio, 
is  the  following  expression : 

**Sec.  18.    That  a  frequent  recurrence  to  the  fundamental 
principles  of  civil  government  is  absolutely  necessary  to  preserve  the 
blessings  of  liberty."    It  should,  therefore,  not  be  forgotten  that  the 
powers  of  the  Judiciary,  as  well  of  the  legislature,  have  their 
limitations. 

The  real  and  enduring  power  of  the  Judiciary  should  not  be 
impaired  by  a  usurpation  of  powers,  the  responsibility  for  the 
exercise  of  which  rests  with  the  legislature.    The  interests  of  the 
public  at  large,  as  well  as  the  rights  of  individual  citizens,  will  be 
best  conserved  by  always  keeping  clearly  in  view  where  the 
responsibility  for  unjust  or  unwise  legislation  rests.    The  supremacy 
of  the  legislature,  so  long  as  its  acts  do  not  contravene  defined 
constitutional  limitations,  does  not  relieve  it  from  the  obligation  to 
legislate  in  conformity  with  those  rules  of  truth,  reason  and  Justice 
which,  according  to  Guisot,  constitute  the  true  law.    The  difference 
between  the  view  which  is  the  accepted  American  view  and  that 
seemingly  announced  by  Lord  Coke,  is,  that  such  limitations  upon 
the  legislative  power  as  spring  from  natural  Justice  and  equity  and 
the  principles  of  free  government,  must  depend  for  their  enforcement 
upon  legislative  wisdom,  discretion  and  conscience.    Supremacy  of 
the  legislature  to  legislate  within  the  limits  of  its  constitutional 
power  does  not  mean  Irresponsibility.     Legislators  are 
representatives  and  agents  with  limited  terms  and  must  answer  to 
their  constituents — the  people — for  the  exercise  of  the  delegated 
powers.    While  the  power  of  the  legislature,  subject  to  the  expressed 
constitutional  limitations,  may  not  be  questioned  before  Judicial 
tribunals,  the  propriety  of  their  acts  may  be  reviewed  on  election 
day,  and  the  sovereign  may  then  review  every  departure  from  the 
all-pervading  spirit  of  free  institutions.    We  believe  the  Judiciary 
can  best  accomplish  its  appointed  work  by  turning  a  deat  ear  to  all 
arguments  which  seek  to  impose  upon  it  the  duty  of  revising  the 
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work  of  the  legislature,  upon  the  plea  that  nataral  right,  Justice, 
equity,  and  the  latent  spirit  of  the  Constitution  and  free 
government  may  control.     Admitting  such  considerations  would 
impose  upon  the  courts  a  duty  not  judicial  in  its  nature;  the 
determination  not  of  what  the  law  is,  but  what  it  should  be. 

Judges  are  not  selected  with  a  view  to  any  such  duty.     I  do  not 
cay  that  many  of  them  may  not  in  fact  be  well  fitted  for  its 
performance,  but  they  are  not  chosen  for  it.    The  determination  of 
what  the  law  should  be  under  our  theory  of  government  is  for  the 
people,  spealcing  through  their  appointed  representatives  in 
legislature  assembled. 

The  conclusion  would  seem  to  be :    the  law-making  power  has  been 
entrusted  solely  to  the  legislature,  and  it  is  not  responsible  to  any 
other  tribunal  for  the  exercise  of  its  discretion.     Through  this  body, 
the  people  express  and  make  effective  their  desires  for  a  change  in 
the  law,  and  when  this  is  done  in  clear  and  unmistakable  language, 
the  judiciary  have  no  duty  to  pass  upon  the  wisdom  or  expediency 
of  the  statute.    To  assume  such  a  duty  is  a  usurpation  of  power, 
and  an  attack  upon  the  integrity  of  constitutional  government. 

Feliow-members  of  the  American  Bar  Association  :     We  have  all 
been  sworn  to  support  the  Constitution  of  the  United  States  and  the 
constitutions  of  our  several  commonwealths.     This  Association  is  the 
representative  body  of  the  bar  of  the  United  States.     Upon  the 
fidelity  of  the  American  bar  to  sound  views  of  government,  in  great 
measure  depends  the  future  of  republican  government.     In  one 
sense,  the  bar  receives  the  law  from  the  bench,  but  in  a  larger 
sense  the  law  announced  from  the  bench  is  that  which  the  bench 
has  received  from  the  bar.     In  order,  therefore,  that  the  blessings 
of  liberty  may  be  preserved  for  us  and  those  who  may  come  after  us 
let  the  bar  at  all  times  clearly  distinguish  between  the  legislative 
and  judicial  functions;  let  its  influence  always  l)e  exerted  to 
perpetuate  the  high  powers  of  the  judiciary  never  encouraging  any 
invasion  of  that  field  which  the  Constitution  has  entrusted  to  the 
legislature.    Thus  only  will  our  government  be  perpetuated  as  **a 
government  of  laws  and  not  of  men." 

A  barrister  asked  Lord  Mansfield  when  a  certain  case  would  be  tried. 

*»Next  Friday." 

•*Will  you  consider,  my  lord,  that  next  Friday  will  be  Gk)od 
Friday?" 

••I  don't  care  for  that,"  said  Lord  Mansfield,  "the  better  the  day, 
the  better  the  deed." 

''Well,  my  Lord,  if  you  sit  on  that  day,  you  will  be  the  first  judge 
who  has  done  business  on  'that  day  since  Pontius  Pilate's  time." 
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Print 


Foley  V8  City  of  Huntlogton. 

McWhorter,  J. 

From  Cabell  CouDty. 

Affirmed. 

Syllabus. 

1.  Iq  an  action  od  the  case  for  damages  for  personal  injuries 
where  there  is  conflicting  evidence  as  to  the  facts  supposed  to  consti- 
tute contributory  negligence  the  question  is  one  for  the  jury,  and  their 
verdict  should  not  be  disturbed  unless  it  is  clearly  contrary  to  a 
decided  preponderance  of  the  evidence. 

2.  Point  1  Syl.,  Kay  vs  R.  R.  Co.,  47  W.  Va.,  467,  35  S.  E.  973, 
reaffirmed  and  approved. 


County  Court  vs  Hall. 

Poffenbarger,  J. 

From  Barbour  County. 

Reversed  and  remanded. 

Syllabus. 

1.  A  valuable  consideration  is  the  relinquishment  by  the  promisee 
of  some  right  which  he  may  lawfully  exercise  or  enforce,  or  the  In- 
curring of  son^  risk  or  trouble  atTthe  instance  of  the  promisor. 

2.  When  a  county  court,  in  prosecuting  a  condemnation  proceed- 
ing under  chapters  42  and  43  of  the  Code,  has  made  costs,  and,  upon 
the  ^Lgreement  of  the  landowner  to  pay  the  costs,  dismisses  the  pro- 
ceeding to  take  the  particular  parcel  of  land  described  and  designated 
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in  its  appHcatiOD,  the  relinqoiBbmeDt  of  its  right  to  retain  the  ad- 
yaotages  gained  in  such  proceeding  and  the  risk  of  future  costs  and 
trouble  it  incurs  by  dismissing  constitute  a  sufficient  consideration 
for  the  promise  to  pay  the  costs,  and  they  may  be  recovered  in  an 
action  of  assumpsit. 

3.  By  such  ai^reement  and  dismissal,  the  court  does  not  act  in  ex- 
cess of  its  powers,  nor  disable  itself  from  establishing  the  road  upon 
anocher  location,  and  the  contract  is  not  illegal. 


Roman  Pickern,  P.  &;  D.  E., 

vs 

Coal  River  Boom  &  Timber  Co.,  B.  &;  P.  E. 

Dentv  J. 

From  Kanawha  County . 

Reversed. 

Syllabus. 

1 .    Unless  an  act  is  wrongful  In  the  sense  of  being  unlawful,  it 

win  not  sustain  a  suit  for  damages 

2  A  citizen  or  corporation  lawfully  using  a  floating  or  navagable 
stream  in  a  proper  manner  is  not  liable  to  a  mill  or  other  riparian 
ow  ner  for  unavoidable  damage  or  injury  caused  by  such  use. 

3.  The  erection  of  a  boom  in  a  lawful  manner  for  the  purpose  of 
catching  and  holding  logs  is  a  proper  and  lawful  use  of  a  navigable  or 
floating  stream. 

4.  Unless  such  boom  be  negligently,  unlawfully  or  improperly 
erected  or  managed  the  corporation  erecting  or  maintaining  the  same 
is  not  liable  for  any  injury  or  damage  occasioned  thereby  to  others 
using  the  banks  and  bed  of  such  stream  for  milling  or  other  purposes. 

5.  Spc.  28,  p.  1071,  Code,  created  no  new  right  in  mill  owners,  but 
only  placed  the  existing  constitutional  and  common  law  rights  of  such 
riparian  owners  beyond  Judicial  construction  to  the  contrary. 

6.  The  erection  of  a  boom  in  such  close  proximity  to  a  mill  with- 
out consent  of  the  owner  thereof  as  to  impede  the  flow  of  the  water 
and  thereby  cause  a  deposit  of  sand  and  other  sediment  immediately 
below  the  dam  of  such  mill,  whether  a  natural  fall  or  an  artificial 
structure,  in  such  manner  as  to  destroy  in  an  appreciable  degree  the 
water  power  of  such  fall  or  dam,  creates  an  unlawful  nuisance  and 
renders  the  owner  of  sucb  boom  liable  to  the  mill  owner  for  the  dam- 
ages occasioned  by  the  creation  and  continuance  of  such  nuisance. 

7.  The  measure  of  damages  is  the  loss  sustained  by  such  mill 
owner  during  the  continuance  of  such  nuisance,  and  is  to  be  ascer- 
tained by  the  rental  or  profit  earning  value  of  such  property,  as 
thdugh  such  nuisance  did  not  exist. 

8.  Permanent  damages  may  not  be  given  for  the  maintenance  of  a 
nuisance  occasioned  by  an  impermanent,  movable  or  formable  struc- 
ture like  a  boom,  but  after  a  Judgment  obtained  the  continuance  of 
such  nuisance  will  subject  the  nuisancer  to  exemplary  or  punitive 
damages. 

9.  Whether  a  boom  is  in  too  close  proximity  to  a  mill  dam  depends 
on  the  fall  of  the  stream  and  the  effect  that  such   bcom  has  on  the 
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flow  of  the  waters  above  the  same,  aod  U  a  question  of  fact  for  the 
determinatioD  of  a  Jory  from  the  evidence  produced. 

10.  ▲  lessor  who  erects  a  boom  in  so  close  proximity  to  a  mill  dam 
as  to  injure  the  water  power  of  such  dam  and  thereby  creates  a  nuis- 
ance against  the  same  is  equally  liable  with  his  lessee  with  notice  for 
the  continuance  of  such  nuisance. 


Smith  vs  Schlegel. 

McWhorter,  J. 

From  Pleasants  County. 

Affirmed. 

Syllabus. 

1.  S.  made  his  will  as  fallows:  **First,  i  do  ordain  that  out  of  my 
personal  property  or  the  proceeds  of  the  same  that  my  debts  justly  due 
as  well  as  my  funeral  expenses  be  paid .  Second,  after  paying  all  my 
Just  debts  as  well  as  my  funeral  expenses,  I  give  and  bequeath  to  my 
beloved  wife,  B.  S.,  the  farm  on  which  I  now  live  in  the  county 
of  Pleasants,  State  of  West  Virginia,  containing  seventy-one  acres  of 
land,  more  or  less;  also  I  give  to  my  beloved  wife,  B.  S.,  all  of  my 
personal  estate  of  every  kind,  moneys,  notes,  claims  and  accounts  in- 
cluded, that  remain  after  paying  my  debts  and  funeral  expenses,  to 
be  hers  during  her  natural  lifetime  and  to  be  disposed  of  by  her  as  she 
may  deem  best  for  her  comfort  in  life."  Held :  B.  S.  took  the  real 
estate  in  fee  simple. 

Turner  v.  Stewart. 

From  Wood  C  ounty. 

Beversed. 

Brannon,  J. 

Syllabus. 

1.  A  Judgment  or  decree  for  a  debt  in  favor  of  A  against  B  is  con' 
elusive,  both  between  the  parties  and  as  to  strangers,  of  the  existencci 
Justness  and  amount  of  the  debt,  and  can  be  impeached  by  a  party  of 
a  stranger  only  for  fraud  or  collusion.  It  can  be  impeached  there^ 
fore,  not  collaterally,  but  only  by  direct  proceeding  to  set  it  aside  by 
original  bill  or  cross  bill  or  answer. 

2.  The  right  of  a  surety  to  be  discharged  in  equity  by  extension  of 
time  given  by  the  creditor  is  personal  to  the  surety,  and  cannot  be 
osed  by  another  creditor  of  such  debtor. 

3.  A  submission  to  arbitration  of  an  existing  controversy  entered 
in  court,  or  by  an  agreement  out  of  court  providing  that  the  award 
shall  be  entered  as  the  Judgment  or  decree  of  the  court,  is  not  revoca- 
ble, except  by  the  court,  and  will  bar  a  suit  upon  the  demand  submit- 
ted. But  a  provision  in  a  contract' that  any  future  controversy  under 
it  shall  be  arbitrated  will  not  prevent  an  action. 

4.  Where  a  bill  in  equity  contains  some  matter  proper  for  relief, 
a  general  demurrer  is  not  proper,  and  there  is  no  error  in  overruling 
it.  The  demurrer  should  be  aimed  specially  at  the  improper  matter. 
Where,  however,  after  overruling  such  general  demurrer,   the  court 
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^ves  relief  only  juBtiflable  upon  such  improper  matter,  it  is  reversible 
error. 

5.  A  surety  haTioff  in  bis  bands  a  fund  which  he  mi^  apply  to  pay 
the  debt  is  not  released  by  indulgence  to  the  principal  debtor  by  the 
creditor. 

6.  A  surety  will  not  be  released  by  indulgence  to  the  principal  by 
the  creditor  in  any  case  where  it  clearly  appears  that  the  act  of  the 
crediior  has  worked  no  real  injuryto  the  surety,  as  where  the  princi- 
pal is  notoriously  iosolyent  at  the  time. 

7.  A  submission  to  arbitration  of  a  controyersy  pending  in  a  suit 
not  joined  in  by  all  interested  in  that  controv^sy  is  void  as  to  those 
not  joined  in  the  submission. 

8.  An  award  must  have  mutuality  in  its  effect.  If  it  will  not 
avail  one  party  to  his  benefit,  it  will  not  bind  him  to  his  prejudice  in 
favor  of  another.  An  award  does  not  avail  or  bind  a  stranger. 

9.  An  award  which  is  for  any  reason  void  does  not  merge  or  con- 
clude a  matter  to  which  it  relates, 

10.  A  surety  claiming  release  by  Indulgence  to  the  principal 
debtor  must  prove  that  he  is  a  surety.  That  burden  rests  on  him. 

11.  An  agreement  by  a  creditor  to  submit  his  claim  to  arbitration^ 
the  award  to  be  returned  to  court  for  judgment  upon  it,  does  not 
thereby  release  the  surety  who  does  not  unite  in  the  award. 

12.  An  award  is  not  of  itself  a  lien  on  land.  To  make  it  a  lien,  or 
to  give  execution,  it  must  be  made  the  judgment  or  a  decree  of  a 
court. 

13.  An  award  returned  to  court  must  be  entered  up  as  the  judg- 
ment of  the  court,  after  rule  or  notice  to  the  parties  to  show  cause 
why  it  should  not  be  entered  as  the  judgment  of  the  court,  in  order 
to  constitute  a  lien,  or  have  writ  of  execution. 

14.  The  objection  that  a  surety  is  released  from  a  debt  by  reason 
of  indulgence  granted  to  the  principal  debtor  cannot  be  made  by  mere 
exception  to  the  report  of  a  commissioner.  The  objection  by  a  defend- 
ant must  be  made  by  answer  or  other  proper  pleading. 

15.  An  answer  not.intended  as  a  mere  defense  to  the  bill,  but  to 
affect  the  rights  of  a  oo-defendant,  must  make  him  a  partyv  and  call 
for  relief  against  him  upon  its  facts  as  in  case  of  a  oro69  bill,  and 
process  to  answer  it  must  be  served  upon  that  defendant. 

16.  A  decree  must  have  for  its  basis  a  proper  pleading  giving 
adequate  facts tto  support  iU 

17.  The  doctrine  of  merger  is  not- inflexibly  applied  in  ooorts  of 
equity.  It  will  not  be  there  applied  to  destroy  the  security  of  a  decree 
aS:  a  lieii,  to  the  defeat  of  justice* 

18.  A  judgment  or  decree  w^U  not  be  merged  by  an  arward  upon 
the  same  original  OMise  of  action  not  made  the  judgment  or  decree  of 
a  court;  but  where  the  first  judgment  is  the  very  subject  of  the  ar- 
bitrament, it  is  merged  and  :ended  by  an  award  whether  carried  into 
judgment  or  not. 

19.  Chapter  108  of  tbeOode  allowing  an  award  to  beeotwedte  the 
judgment  of  a  court  is  only  a  cumulative  remedy,  and  does  not  take 
from  its  common  law  force,  though  not  entered  as  such  judgrment: 
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Douglas  V.  Railroad  Co 

From  Wood  County. 

Judgmeot  reversed. 

Brannoo  Judge. 

Syllabus. 

1.  Compensatory  damages  cannot  be  recovered  of  a  railroad  com- 
pany for  breach  of  a  covenant  to  construct  and  maintain  necessary 
cattle-guards  where  the  land  owner  fences  off  his  remaining  land  on 
both  sides  of  the  railroad  riglxt  of  way,  and  the  land  between  such 
fences  occupied  by  the  right  of  way  is  not  used  for  stock,  and  the 
division  line  between  the  land  of  the  grantor  and  an  adjoiniog  owner 
is  partly  unfenced,  so  as  to  allow  cattle  to  pass  from  the  adjoining 
owner  to  the  land  occupied  by  the  railroad,  and  it  is  not  shown  that 
cattle  have  passed  along  the  railroad  either  way  ohrough  the  division 
line,  and  no  damages  shuwn  unless  it  be  possibly  extra  labor  to  attend 
cattle  passing  over  a  private  crossing  at  the  division  line,  no  outlay 
being  shown. 

2.  Compensatory  damages  cannot  be  recovered  of  a  railroad  com- 
pany for  breach  of  a  covenant  to  fence  its  track,  when  the  land 
through  which  the  railroad  passes  is  used,  not  for  stock,  but  only  for 
cropping,  and.  no  damages  shown  otherwise  than  omission  by  the 
owner  to  graze  stock  un  the  land  because  of  his  fear  ofr possible  injury 
to  it  from  trains,  or  loss  of  estimated  prbflts  by  grazing  over  those 
from  agriculture,  which,  might  have  been  realized,  if  fences  had 
been  made. 

3.  The  statute  of  limitations  will  not  bar  action  against  a  rail- 
road company  upon  a  covenant  in  a  right  of  way  grant' to  build  and 
maintain  a  crossing  or  fence,  the  action  being  merely  tor  such  failure; 
but  if  actual  damage  result  from  such  failure,  then  the  statute  will 
begin  to  run  from  the  date  ol  such  damage  in  an  action  for  com« 
pensatory  damages. 

4.  An  action  for  compensatory  damages  cannot  be  sustained 
against  a  railroad  company  for  failure  to  build  fences  or  cattle  guarda 
under  an  agreement  to  do  so  merely  for  such  failure;  there  must  be 
actual  loss  from  such  failure  as  its  proximate  cause. 

5.  Mere  speculative  and  conjectural  estimates  of  profits  which 
might  have  been  made,  or  the  loser  of  gains  and  profits,  which  might 
have  been  made,  are  not  a  legitimate  basis  upon  which  to  fix 
damages.  8  W.  Ya.,  569. 

6.  Where  a  mere  breach  of  contract  is  shown,  without  actual 
damage  calling  for  compensattcm,  nominal  damages  may  be  recovered 
from  the  mere  fact  of  such  breach  ot  oontfact;  butt  if  compensatory 
damages  are  demanded  for  actual  damage,  the  plaintiff  must  in  some 
way  show,  by  evidence,  facts  and  datia  affording^  means  by  which  a 
Jury  can  safely  ascertain  and  fix  the  amount  of  damages.  ▲  Jury  can 
not  go  by  mere  arbitrary  conjecture  or  estimate.  (39  W.  Ya 
196;   40  Id.    683.) 
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Officers. 


PBXBIDXirT, 

GEOBGE  E.  PBIOE, 

Oharlesion. 

TZOS-PBBBZDaim. 

JOHN  A.  HOWABD,  Wheeling  (First  District). 
E.  D.  TALBOTT,  Elkins  (Second  District) 
E.  H.  MOBTON,  Addison  (Third  District.) 
0.  D.  MEBBIOK,  Parkersbnrg  (Fourth  District) 
Z.  T.  VINSON,  Huntington  (Fifth  District.) 
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JOHN  W.  DAVIS, 
Clarksburg. 


W.  N.  MILLEB, 
Parkersbnrg. 
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W.  P.  WILLET,  Morgantown. 
D.  0.  WESTENHAVEB,  Hartinsbnrg. 
B.  M.  AMBLEB,  Parkersbnrg. 
HENBT  M.  BUSSELL,  Wheeling. 
0.  D.  MEBBIOH,  Parkersbnrg. 
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OOHMITEE  ON  ADMISSIONS. 

GxoBox  B.  Oaldwxll,  Wheeling. 
T.  L.  Hknbitzx,  Welch. 
J.  Hop  Woods,  Philippi. 
JoHV  A.  Pbiston,  Lewisbnrg. 
S.  B.  Halt.,  New  HartinBTille. 

COMMITTEE  ON  JUDIOIAL  ADMINISTBATION  AND 
LEGAL  BEFOBM. 

B.  M.  Ambler f  Parkersbnrg. 
F.  M.  BxTKOLDB,  Keyser. 
Z.  T.  VzNSOK,  Huntington. 
E.  W.  Enioht,  Charleston. 
John  A.  Howabd,  Wheeling. 

OOlOflTTEE  ON  GBIEVANCES. 
U.  S.  G.  PiTZXB,  Ifartinsburg. 
0.  W.  Dnxoir,  Fajetteville. 
0.  W.  Dailst,  Elkins. 
Edoab  p.  Buoxxb,  Welch. 
John  A.  Campbxll,  New  Cumberland. 
€0HMITEEE  on  legal  EDUCATION. 
St.  Gxobox  T.  Bsooxx,  Morgantown. 
Iba  E.  Bobznson,  Grafton. 
J.  y.  Blazb,  Weet  Union. 
T.  N.  Bnn,  Hinton. 
Gxobox  E.  MoCuntoo,  Charleston. 
COMMITTEE  ON  LEGAL  BIOGBAPHT. 
Okxt  Johnson,  Morgantown. 
BoBXBT  Wkztx,  Wjl^eeling. 
D.  B.  LuoAS,  Charles  Town. 
E.^.  DoouTTLX,  Huntington. 
M.  G.  Spxbbt,  Clarksburg. 
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Dwyers  Directory 


FOR  WEST  VIRGINIA. 


The  lawyers  in  the  subjoined  list,  have  flrst-class  standing  at  the 
respective  bars    where    they  practice  law, 

N.  a   PRICKITT, 

EAVENSWOOD,  -  -  JACKSON  00.,  W.  VA, 

R.  L.  MOORE. 

SISTKRSVILLE,  -  •  -  TYLBB  CX).,  W.  VA. 


WESTON, 

J.    B.  BENNETT. 

LEWIS  COUNTY,    W. 

VA. 

CLAY. 

A-  W.  BELL. 

CLAY  COUNTY,  W. 

VA. 

SPENOKR, 

W.  H.  BISHOP, 

ROANE  CO.,  W. 

VA. 

:fairmont, 

HARRY  SHAW, 

MARION  COUNTY,  WEST 

VA. 

WESTON 

CHARLES  P.  SWI1MT, 

LEWIS  COUNTY,  W. 

VA. 
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NECESSARY  LAW  BOOKS 

Lewis  on  Eminent  Domain 

ludnding  such  Cognate  Queattoni  m  arise  out  of  the  exercise 
of  that  Power — by  John  Lewis.. 

Sfcood  EdhioQ  tilJOO  net         Two  Voftunes 

''He  Jias  prodaoed  the  standard  work  in  America  on  Eminent 
Domain."— Chicago  Legal  News. 

Mechem  on  Sales^ 

The  Law  of  Sale  of  Personal  Proper^  as  determined  by  the 
courts  of  last  resort  in  England  and  America — by  Floyd  R. 
Mechem. 

Two  OctaTO  Voltsmes  $12.00  net 

Not  only  the  latest  but  the  best  text-book  contribution  to  the 
law  of  Sale  of  Personal  Property. 

Foster^s  Federal  Practice* 

Including  Bankruptcy,  Admirality,  Patent  Cftses,  Foreclosure 
of  Railway  Mortgages,  Suits  upon  Claims  against  the  U.  S., 
Equity  Pleading  and  Practice  in  the  State  Courts,  Receivers 
and  Injunctions— by  Roger  Foster. 

Third  Edhkxi  $f2X)0net  TwoVoftmies 

''After  ten  years'  use  of  the  former  edition  there  seems  to  me 
no  better  booK  on  the  subject." — Mr.  Justice  Gray. 

Nelson  era  Marriage  and  Divorce 

The  Law  of  Diyorce,  Separation  and  Annulment  of  Marriage 
—by  WilUam  T.  Nelson. 

TwoVoftimes  $n  net 

This  book  is  the  most  thorough,  exhaustive  and  complete  yet 
published  on  the  subject  The  citation  of  cases  is  full  and 
complete. 

CALLAGHAN  &  COMPANY, 

CHICAGO,  ILL. 
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Aott  M  EzeoontOT,  Tnifttee,  Administrator,  Aatignee,  BoooiTer,  ChurdiMi, 
tfoid  in  aU  oiiker  IRdnoi^ry  tf^po^Mii^ 

H.  G.  Davis.  Presideot 
S.  B.  Elkins.  First  Vice  President. 
Wt  G.  Wilson,  Second  Vice  President. 
O.  Jay  Fleming,  Secretary  and  Treasurer. 
COUNSEL— C,  W.  Bailej  and  E.  D.  Tklliott. 

HOME  OFFICE,  Elkins,  West  Va. 
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The 


We  oannot  destroy  great  combmations  if  we  try,  and  we 
ought  not  to  wish  to  do  so. 

The  power  to  combine  iebne  of  the  results  of  human  develop- 
ment The  human  race  has  acquired  the  C84;)acity  very  slowly 
and  will  never  relinquish  it 

It  is  in  vain  to  say  that  democracy  is  not  fitted  to  exercise  a 
regulative  control  over  great  combinations;  this  is  only  sajring 
that  democracy  is  not  fitted  to  exist 

When  a  monopoly  is  created  by  a  combination  which  controls 
the  market  it  becomes  the  duty  of  the  Government  either  to  pro- 
mote some  new  form  of  competition,  or  bring  the  monopoly 
under  direct  governmental  supervision  and  control. 

If  the  time  shall  overcome  when  one  small  body  of  men  con- 
trol the  fuel,  and  another  the  lights,  and  another  ttie  great  food 
supplies,  and  another  the  currency,  and  another  the  iron  and 
steel,  wad  another  transportation,  ihe  industrial  and  economic 
liberties  of  the  people  will  be  in  serious  peril. 

Government  control  over  the  great  industrial  combinations 
to  be  effective  must  be  exercised  by  tte  Federal  Government 
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The  Annotated 

Amerian  Digest, 

I901B. 

NOW  READY^ 

A  classified  digest  of  late 
decisions  for  the  whole 
country,  showing  ''the  Isaiw 
as  it  is." 

It  gives  a  key  to  recent  and 

ruling  authorities. 

It  supplements  every  text- 
book on  your  shelves,  by 
giving  the  latest  modifying 
decisions. 

It  covers  cases  so  recent 
that  they  are  not  reached 
by  local  digests. 

iCvery  lawyer  owes  it  to 
himself  to  have  this  great 
help  toward  success  within 
reach. 

Sold  on  approval,  $6,  de- 
livered 

WEST  PUBLISHING  CO., 
St  Paul,  Miiuk 


Write  for  foil  information 
about 

The  Southeastern  Re- 
porter* 

A  current  report  of  cur- 
rent West  Virginia  cases; 
a  substituje  for  the  cor- 
responding State  Reports 
at  one-fourth  the  cost 

The  National  Reporter 
System. 

A  systematic  method  of 
reporting  the  decisions  of 
the  whole  country. 

The  Century  Digest- 

A  complete  and  system- 
atic digest  of  the  entire 
body  of  American  case- 
law. 

The  Hornbook  Series* 

Standard  and  authorita- 
tive texts  at  #3. 75  a  voK 
lime. 
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West  TtrglBlft  Bar  Association. 


Under  tbe   Editorial  CbarM  of  the  Ex* 
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Entered  at  the  Pott  Office  at  Morgan- 
town  a«  aecond-claM  mail  matter. 


Price   l«o  m  Oowj,    81.00  m  Te»r  tn 
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AdTertlslnir   Rates  on  Reqoest. 


All  Circnlt  Clerka  are  anthorised  Agents 
to  receive  and  receipt  for  anbtcriptiona. 


Addreee  all  commnnicationi  to 
THS  BAB, 

Mori^BtowMf  W.  Tm* 


An  Open  Fornm. 


This  Journal  is  intended  to  famish 
an  open  forum  to  every  lawyer  for  the 
dlsoussion  of  any  policy  or  proposition 
of  interest  to  the  Profession.  It  In- 
vites a  free  Interohange  of  views  upon 
all  such  topics  whether  they  agree  with 
the  views  of  Thb  Bab  or  not. 

Ths  Bab  goes  to  every  Court  House 
in  the  State  and  is  read  by,  probably, 
three-fourths  of  the  lawyers  of  the 
State,  and  thus  furnishes  not  only  a 
ready  medium  of  communication  be* 
tween  members  of  the  Prof  esslon,  but 
of  unification  of  the  Profession  on  all 
matters  of  common  concern,  which  is 
its  lolme  mission. 

Every  clerk  of  a  circuit  court  is  the 
authorixed  agent  of  Ths  Bab  in  his 
county,  and  has  the  subscription  bills 
in  his  possession,  and  will  receive  and 
receipt  for  all  money  due  on  that  ac- 
count, or  for  new  subscriptions,  and 
his  receipt  will  always  be  a  good  ac- 
quittance for  money  due  Thi  Bab. 

Thb  Bab  is  furnished  at  the  nominal 
rate  of  $1.00  a  year,  which  is  less  thac 
the  cost  of  publication,  and  we  would 
like  to  have  the  name  of  every  lawyer 
In  the  State  on  our  subscription  list. 
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WB  will  take  it  aa  a  great  f  ayor  if  all  Cironit  Clerks  who 
have  Bubsoription  bills  in  their  hands  will  report  to 
US  at  once,  and  if  any  bills  cannot  be  ooUeoted,  to  so  endorse 
those  bills  and  return  them. 

TN  addition  to  the  list  of  Circait  Clerks  which  we  have  already 
I  announced  as  receiving  a  renomination  we  have  the  name  of 
R.W.  Mc Williams,  of  Huntington,  who  was  renominated  by 
acclamation.  We  hoped  to  publish  a  full  list  of  those  who  would 
stand  for  re-election,  but  either  very  few  of  them  have  been  re- 
nominated or  they  have  failed  to  send  us  their  names. 

THE  Torrens  system  of  land  registration  is  steadily  growing 
in  favor  wherever  it  is  being  tried.  It  is  only  a  question  of  a 
little  time  until  all  the  States  will  adopt  it,  and  then  we  will 
take  a  big  laugh  at  the  antiquated,  cumbrous  system  we  have 
endured  so  long.  If  the  Bar  Asdociation  does  its  duty  at  the 
next  meeting,  we  can  have  the  benefits  of  this  system  within  a 
year  or  two  in  West  Virginia. 

JUSTICE  GRAY  left  a  vacancy  on  the  Supreme  Bench  that 
is  hard  to  fill  both  as  to  body  and  brains.  His  successor 
will  not  measure  up  to  his  physical  proportions  however 
well  he  may  as  a  jurist.  Justice  Gray  stood  6  feet  3  inches,  and, 
as  has  been  said,  "was  as  broad  as  a  door."  Judge  Jones  is  a 
man  of  spare  body  but  of  the  average  height  Justice  Gray  has 
left  a  large  and  permanent  mark  upon  American  jurisprudence, 
and  his  example  as  a  learned,  industrious,  clear-headed  and 
conscientious  judicial  officer  will  perpetually  serve  as  an  inspir- 
ation to  the  study  and  development  of  law  as  a  science. 
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A.  Piotnresqiie  Ijawyer. 


THE  death,  a  few  days  ago,  of  William  F.  Howe,  of  the  firm 
of  Howe  &  Hummel,  New  York,  removes  from  the  stage 
one  of  the  most  eccentric  lawyers  that  has  ever    figured 
prominently  in  this  country. 

The  eccentricities  of  Mr.  Howe  were  his  superficial  stock  in 
trade  to  make  his  personality  conspicuous.  They  helped  to 
advertise  him.  His  white  yatching  cap  in  summer,  his  blazing 
diamonds  all  the  year  round  and  his  flamboyant  oratory  in 
court  in  unimportant  cases  made  him  easily  the  most  pictur- 
esque man  of  the  criminal  bar  in  recent  years.  Some  of  his  noted 
predecessors  had  used  similar  means  to  advertise  themselves. 
Mr.  Howe's  light  comedy  in  cases  that  warranted  it  was  spon- 
taneous and  entertaining.  He  enjoyed  it,  and  his  humor  was 
genuine.  He  had  the  well-trained  actor's  ability  to  assume  many 
parts,  and  in  the  days  when  Col.  Fellows  was  District  Attorney 
a  contest  of  pathos,  thundering  eloquence  or  humor  between 
these  two  men  was  more  entertaining  than  any  stage  play.  There 
was  not  a  lawyer  in  New  York  city  who  tried  more  cases  in  which 
there  was  no  prospect  for  a  fee  than  Mr.  Howe.  Some  of  these 
oases  he  took  from  friendship  and  others  for  the  pleasure  he  ex- 
pected to  get  out  of  them  or  perhaps  for  the  advertising  that 
they  might  bring.  His  genuine  legal  ability  was  fully  apprecia- 
ted by  the  courts  in  which  he  practiced,  but  without  his  eccen- 
tricities of  manner  and  dress  he  would  not  have  filled  as  much 
space  in  the  public  eye  as  he  did. 

It  is  doubtful  if  a  man  could  succeed  at  the  bar  by  simply 
practicing  these  spectacular  performances.  Unless  they  were 
spontaneous  the  actor  would  be  detected  and  lose  caste.  We 
have  had  but  one  example  in  the  bar  of  West  Virginia,  of  a  law- 
yer who  has  used  these  means,  and  he  is  a  successful  practitioner, 
but  as  in  Mr.  Howe's  case,  his  eccentricities  are  natural  and 
original. 
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TheAnnaal  Meeting  of  the  American  Bar  AMoolatton. 


THE  recent  meetiDg  of  the  AmericaD  Bar  Association  was 
one  of  great  interest  and  profit,  as  these  annual  meetings 
always  are. 

This  is  one  of  the  most  successful  and  well  conducted  organ- 
izations of  the  kind  in  the  country.  It  combines  work  and 
play  in  a  most  pleasing  manner.  The  social  features  are  not 
the  least  attractive  of  its  meetings,  nor  are  they  merely  inci- 
dental ;  yet,  at  the  same  time,  they  are  not  allowed  to  over- 
shadow or  crowd  to  the  background,  some  very  practical  and 
far  reaching  aims  and  ends  that  are  constantly  being  brought 
forward  and  matured  with  great  care,  labor,  and  benefit  to  the 
profession  and  to  the  world.  It  is  always  instructive  to  read 
the  proceedings  of  this  body.  It  is  composed  of  the  very 
cream,  the  brains  and  the  brawn  of  the  legal  profession,  and  it 
is  a  privilege  and  an  honor  to  be  on  its  roll  of  members. 

The  address  of  President  U.  M.  Rose  of  Arkansas,  was  a  very 
entertaining  and  suggestive  paper.  He  dealt  with  the  live  and 
leading  topics  of  the  time.  On  the  subject  of  trusts  his  re- 
marks were  wise,  showing  the  dangers  that  threaten  from  lack 
of  control,  although  not  presenting  anything  original  in  the 
nature  of  a  remedy.  He  pointed  out  the  fact  that  they  are  not 
a  new  invention  or  product  of  modem  business  ingenuity. 
'^Monopolies,'*  said  he  are  as  old  as  human  history,  we  cannot 
doubt  that  by  their  grinding  oppression  they  kept  men  and 
women  lying  awake  of  nights  long  before  the  first  page  of  his- 
tory was  written.  They  are  forbidden  by  the  laws  of  ancient 
Greece  and  Rome ;  they  were  forbidden  by  the  common  law  of 
England,  and  the  common  law  was  reinforced  from  time  to 
time  by  statutes.  For  awhile,  during  the  reign  of  Elizabeth, 
they  flourished.    At  one  time  she  had  licensed  more  than  fifty 
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monopolies  to  prey  on  the  commnDity.    Hume,   the  hisiorian, 
was  amazed  at  their  number  and  rapacity. 
^In    order   to    build  up    an  empire  in  the  Ba^t  parliament 

granted  a  monopoly  to. the  ESast  In^dia  Comf^fkj^  wbieh  l!>eoame 
so  oppressive  that  its  overthrow  was  a  oiatter  pf  nqoesf^ty*  It 
soon  learned  to  charge  400  per  cent,  profit  on  every  article  thi^t 
it  sold,  and  the  tea  that  it  sold  became  so  inferior  in  quality 
that  it  had  hardly  a  trace  of  the  plant  of  that  name. 

"Of  course,  these  results  were  not  reached  at  once ;  prices 
were  raised  gradually  and  stealthily  under  pretense  of  decreas- 
ed production. 

"Instead  of  fifty  monopolies  we  have  at  present  more  than 
4,000,  to  say  nothing  of  price  and  rate-fixing  and  profit-sharing 
pools,  with  buying  and  selling  agencies,  exercising  functions 
similar  to  those  of  the  trusts,  all  organized  for  the  purpose  of 
fixing  prices  arbitrarily.  Every  day  brings  its  report  of  some 
new  and  gigantic  alliance,  the  future  of  which  cannot  be  pre- 
dicted, since  most  of  these  corporations  are  authorized  to  buy 
up  the  stock  of  any  other  corporation  so  they  may  at  any  time 
acquire  supreme  control  over  industries  extremely  remote  from 
those  ostensibly  in  view  when  they  were  first  created. 

The  first  success  of  one  of  these  combinations,  if  successful 
at  all,  is  alluring  in  a  high  degree.  If  the  property  is  capital- 
ized at  half  its  value,  the  lowest  capitalization  known,  and  the 
securities  are  floated  at  par,  the  result  is  that  former  owners 
find  themselves  twice  as  rich  as  they  were  before,  and  at  a  very 
trifling  outlay  of  time,  money,  or  energy,  to  say  nothing  of  a 
'future  of  immense  possibilities.  We  shall  not  be  surprised, 
therefore,  when  told  that  many  similar  organizations  are  start- 
ed with  the  deliberate  intention  of  swindlitig  unsuspecting 
stockholders. 

"The  Supreme  Court  of  the  United  States  and  several  of  our 
Presidents  have  more  than  once  called  attention  to  the  gravity 
of  the  situation,  and  we  cannot  suppose  that  men  occupying 
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Biioh  high  poBitions  of  reeponsibility  would  wantonly  excite 
public  apprehension. 

'There  is  one  form  of  tyrany  that  goyernments,  however  in- 
Btitnted,  cannot— at  least  directly— exercise.  Efforts  have  oft- 
en been  made  to  control  prices  by  law,  but  never  snccessfolly. 
The  natural  laws  of  trade  always  triumphed  over  the  artificial 
laws  of  men.  But  whoever  can  control  the  supply  can  fix  his 
own  prices,  as  we  see  in  the  caseof  Pharoah  in  Egypt.  It  was  not 
as  King  that  he  asserted  that  power,  for  the  demand  of  supply 
would  have  given  it  to  him  if  he  had  been  a  private  individual. 

"President  Roosevelt  has  said  more  than  once  that  the  power 
of  corporations  over  prices  should  be  subjected  to  public  con- 
trol. The  principal  difficulty  pertains  to  the  remedy.  If  ex- 
isting laws  could  be  enforced  perhaps  no  new  ones  would  be 
needed." 

On  the  subject  of  the  law's  delays,  tending  to  destroy  popu- 
lar confidence  in  our  courts,  and  for  the  purpose  of  accelerating 
proceedings  and  hastening  the  trial  of  cases,  his  views  were 
original  and  impressive.  He  believes  that  the  escape  from  the 
vast,  intricate  and  imposing  fabric  of  case  law  that  we  are  pil- 
ing up,  as  well  as  the  delay  in  litigation  there  must  come  codes 
or  compact  systems  of  jurisprudence  for  each  of  the  States  that 
will  answer  the  needs  of  every  class  of  litigants,  and  that  shall, 
like  our  statutory  law,  need  only  to  be  once  interpreted  by  the 
Courts  of  appeal.  When  some  one  with  industry  and  talent 
enough  to  perfect  such  a  scheme  shall  appear,  we  will  do  him 
immortal  honor. 

He  cited  the  fact  that  the  attempt  to  codify  the  negotiable 
instrument  law  has  been  a  succees.  In  Great  Britain  it  has 
been  enacted  as  a  law  by  parliament ;  it  has  been  adopted  by 
Congress  for  the  District  of  Columbia ;  it  has  been  accepted  by 
the  legislatures  of  twenty  States,  and  bids  fair  to  become,  in  a 
few  years,  the  uniform  law  on  this  subject  throughout  the 
world. 

Many  interesting  addresses  on   a    variety  of    subjects  were 
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made  by  able  men,  and  the  report  of  these  when  printed  will 
make  a  valuable  aoqaisition  to  the  library  of  the  lawyer  and 
statesman. 

The  Association  elected  Francis  Rowle,  of  Philadelphia,  itn 
President.  The  meetings  of  the  Association  were  formerly  held 
exclusiyely  at  Saratoga,  but  in  recent  years  they  have  met 
there  only  every  second  year.  The  next  meeting  will  be  held 
at  Hot  Springs  in  Va.,  August,  1908,  which  will  be  a  conve- 
nient point  or  visitors  from  our  own  bar. 


One  Amendment  in  Dlspote. 


THB  school  teachers  of  the  State  are  not  a  unit  on  the  pro- 
posed  constitutional  amendment,  limiting  the  irreducible 
school  fund.  For  example,  at  institutes  recently  heldt 
resolutions  were  adopted  either  favoring  or  opposing  it.  In 
four  of  these,  two,  Boone  and  Jefferson  counties  favored  it,  i^nd 
two,  McDowell  and  Monongalia  counties,  opposed  it.  It  is 
probable  that  there  is  less  unanimity  on  this  amendment  than 
any  other  one  of  them.  To  the  average  voter,  however,  it  woldd 
seem  reasonable  that  a  million  dollars  set  apart  as  a  school 
fund,  independent  of  the  annual  tax  levy,  is  a  sufficient  safety 
fund  to  secure  the  schools  adequate  support.  The  fair  proba- 
bility is  that  future  generations  will  be  better  able  to  provide 
for  the  educational  needs  of  the  State  than  we  are,  and  will  bt 
just  as  willing  to  do  it.  What  we  are  contributing  to  this  fund, 
however,  is  to  help  them.    We  get  no  benefit  from  it. 

JUDGE  R.  M.  BENJAMIN,  of  Indiana,  has  written  a  very 
able  article  in  support  of  the  right  of  a  State  under  its 
policy  power,  to  enact  legislation  to  suppress  strikes.    We 
will  refer  to  it  more  at  length  hereafter. 
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**8lB  l0  Not  Imputed  When  There  Is  No  Iaw.** 

THBRB  are  a  few  simple  propositions  in  relation  to  the 
much  debated  matter  of  the  ^'Tbubts'*  which,  to  the  on- 
looker who  is  not  influenced  by  party  politics  or  person- 
al interest,  are  easy,  and  offer  a  solution  of  the  whole  «|^blem. 
These  are: 

1.  That  a  so-called  Trust  may  be  made  a  public  benefit ;  and 
it  may  be  made  a  public  evil. 

2  Whether  existing  trusts  are  a  public  eyil,  or  a  public  bene- 
fit we  do  not  discuss,  because  that  question  is  not  in  it;  but  if 
they  are  a  public  benefit  they  ought  to  have  the  protection  of 
law,  and  if  they  are  a  public  evil  they  ought  to  have  the  re- 
strtdnt  of  law.  In  either  case,  therefore,  they  need  law — need 
to  be  under  the  supervision  and  control  of  law. 

8.  A  modem  trust  exists  in  the  form  of  a  corporation,  usher- 
ed into  legal  entity  by  the  autihority  of  a  single  State,  and  there- 
fore having  no  legal  existence  outside  of  that  state ;  but  never- 
theless doing  business  anywhere  and  everywhere ;  and  in  fact, 
having  as  its  prime  purpose  a  monopoly  of  its  particular  line 
of  business  throughout  the  United  States— all  this  by  virtue  of 
its  charter  from  a  single  State. 

4.  This  is  the  essential  and  radical  wrong  in  the  constitution 
of  the  modern  Trust.  No  charter  issued  to  any  corporation  by 
any  single  Stste  should  be  recognized  as  giving  any  kind  of 
dignity  or  authority  to  any  business  organization  to  do  any 
business  beyond  the  borders  of  that  State.  Any  other  doctrine 
trenches  on  the  rights  of  every  other  State  as  aii  independent 
sovereignty.  The  whole  conception  is  farcical  in  its  practical 
operation.  That  the  State  of  Maine  can  authorize  a  few  <^i|ti- 
zens  in  New  York  to  go  to  Florida  and  monopolize  a  certflXn 
line  of  business  there,  as  a  legal  organization,  <3laiming  a  legal 
dignity,  and  disporting  itself  as'  somewhat  ifidepefldent  to  llDe 


Digitized  by  VjOOQIC 


TfiB  BAB.  B81 

IftWB,  or  amenable  to  the  Coarta  where  it  is  doing  bosinefls,  is  n 
▼ery  qaeer  phase  of  governmeDtal  policy,  to  say  the  least. 

6.  The  simple  remedy,  therefore,  and  the  nataral  core  for  all 
possible  wrongs  that  may  grow  oat  of  the  Trust  system,  is  to 
give  Unole  Sam  exclosive  authority  to  charter  any  Corporation, 
Trust,  or  other  Tenture  that  proposes,  or  shall  have  autiiority, 
to  do  an  inter-state  business.  This  is  the  natural  add  consistent 
policy,  and  the  effectual  plan  of  putting  such  organizations  un- 
der the  control  of  law.  If  Uncle  Sam  grants  the  charter  it 
would  be  such  a  charter  as  Uncle  Sam  would  adjudge  to  be  for 
the  public  benefit,  and  with  such  checks  and  balances  as  would 
prevent  it  becoming  a  public  evil.  And  it  would  put  these  or- 
ganizations which  stretch  their  arms  out  over  the  whole  nation, 
under  the  supervision  and  control  of  the  National  goyemment» 
as  they  should  be. 

The  remedy  is  easy,  natural,  and  effective  along  this  line. 
But  the  most  simple  remedy  is  sometimes  the  most  difficult  to 
obtain. 


In  a  hearing  in  the  suit  of  Vantine  vs.  Hilands,  that  closed  in 
Chicago  last  Saturday  before  a  special  commissioner  of  the 
Federal  Circuit  Court,  it  was  alleged  that  Hilands  made  $76,- 
000  profit  on  a  deal  in  certain  steel  stocks.  But  for  the  de- 
fendant it  was  alleged  that  out  of  this  profit  he  had  to  pay  $24,- 
771  to  President  Delafield  'for  a  three  minutes"  interview  with 
J.  P.  Morgan. 

This  price  for  time  breaks  all  the  world's  records.  An  hour  of 
the  great  merger-maker's  time  is,  at  this  rate,  worth  $495,420. 
An  eight  hour  day  of  his  labor  as  an  interviewee  would  cost 
$8,963,800,  and  to  hold  parley  with  him  for  a  week  would  be 
worth  $28,780,100. 

''Talk  is  cheap,"  but  not  with  J.  P.  Morgan. 
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New  lAw  Books. 


THE  enterprising  firm  of  Eeefe-Dftyidfon  &  Co.,  St.  Pftol, 
have  jnst  issned  a  very  attraotive  work  on  prirate  corpo- 
rations, in  three  large  volames.  In  both  the  typographical  ar- 
rangement and  the  general  mechanical  effect  of  this  new  pub- 
lication the  publishers  desenre  great  credit,  to  say  nothing  of 
its  literary  contents. 

In  this  day  of  combinations  in  business,  the  laws  of  corpora- 
tions take  a  first  place  in  the  lawyers'  library,  and  we  opine  that 
this  new,  fresh,  commodious,  and  comprehensive  work  will  at- 
tract the  Profession  as  a  generous,  well-senred  meal  would 
a  hungry  crowd.  New  law  books,  well  bound  and  mechanically 
perfect,  are  the  most  beautiful  and  substantial  of  all  classes  of 
books,  and  this  new  firm  seems  to  have  reached  the  summit  of 
mechanical  skill  in  making  a  law  book.  They  have  recently 
issued  a  number  of  new  works  which  have  come  under  notice  as 
samples  of  the  highest  style  in  law  books,  not  only  in  their 
workmanship  but  in  the  arrangement  of  the  text,  as  well  as  in 
clearness  and  accuracy.  Among  these  we  note  a  very  complete 
volumne  on  Partnership,  one  on  Insurance,  and  a  very  com- 
plete Bneyclopoedic  Dictionary. 

Of  the  making  of  many  books  there  is  no  end.     Only  a  few  . 
years  ago  a  new  law  book  was  a  rarity,  but  today  new  law  books 
are  taking  the  lead,  and  there  is  no  branch  of  the  la^  that  is 
not  elaborately  discussed  in  book  form. 

T^HE  date  of  the  next  annual  meeting  of  the  State  Bar  As- 
sociation, was  fixed  by  the  Executive  Council  on  the  two 
last  days  of  the  current  year.  There  will  be  no  courts  in 
session  in  any  part  of  the  State,  as  it  is  during  the  holiday  week 
following  Christmas.  The  Wheeling  bar  will  be  prepared  to 
entertain  the  whole  Profession,  and  we  will  all  be  there  with 
both  feet.  It  will  be  the  most  notable  meeting  in  the  history 
of  the  Association. 
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A  Jersey  Judge's  View  of  The  Ijaw  of  tbe  AntomoMle. 


IN  New  Jersey,  recently,  a  ease  of  a  horse  being  frightened 
by  an  aatomobile  and  killing  a  man,  the  question  arose  as 
to  whether  there  was  any  law  to  fit  the  case.  Judge  Dixon 
thereupon,  charged  the  jary  in  somewhat  forcible  language 
that  we  think  was  as  wise  as  it  was  forcible. 

He  declared  that  any  person  driving  an  automobile  at  the 
rate  of  speed  alleged  in  this  case  was  a  common  nuisance  and 
should  be  indicted  as  such. 

If  in  this  case  it  appeared  that  driving  the  automobile  at 
such  speed  was  the  probable  cause  of  the  man's  death,  then  the 
guilty  party  should  be  indicted  for  manslaughter. 

The  Judge  concluded :  '*I  think  it  comes  within  the  observa- 
tion of  everybody  that  these  vehicles  are  abusing  the  privileges 
of  the  highways.  The  operators  are  not  managing  their  vehicles 
with  due  regard  for  the  rights  of  other  people. 

"We  all  have  a  right  to  the  highway  in  our  vehicles  and  on 
foot,  just  the  same  as  we  did  before  these  machines  came  upon 
the  roads. 

"Everybody  who  uses  the  highways  so  as  to  endanger  the  peo- 
ple in  the  common  use  of  it  is  guilty  of  creating  a  common 
nuisance. 

"It  is  not  a  question  of  municipal  ordinance ;  it  is  the  law  of 
the  State.  It  does  not  depend  on  a  statute ;  it  is  a  common 
law,  which  we  inherit  from  our  ancestors. 

"Everybody  who  so  conducts  himself  as  to  endanger  persons 
who  are  in  the  exercise  of  the  common  right  is  guilty  of  creating 
a  common   nuisance,  and  should  be  indicted  for  the  same." 

Make  Receivers  Ran  Mines. 

The  courts  have  not  hesitated  to  take  charge  of  public-service  cor- 
porations and  carry  them  on  by  means  of  receiver8.-Bo6ton  Advertiser 
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TWE  tndt  which  di»tingoi8hed  our  prilgrim  fathers  chiefiy 
wu  that  they  were  sticklen  for  religious  liberty. 
That  was  what  they  were  here  for. 

In  this  particalar  they  carried  their  sovereignty  onder  their 
hats. 

When  this  mother  ooontry  began  to  presoribe  their  religion, 
they  quietly  struck  their  tents  and  stole  across  the  deep  blue  sea. 
Here  they  proceeded  to  jubilate  over  the  discoTery  of  a  new 
world  of  religious  liberty,  where  a  man  could  say  his  prayers  in 
his  own  way,  under  his  own  yine  and  fig-tree,  according  to  the 
dictates  of  his  own  conscience,  none  daring  to  molest  or  make 
afraid. 

Thereupon  they  promptly  began  to  legislate  and  enact  about 
religious  tests,  and  presoribe  mild  prohibitions  and  penalties 
for  slight  departures  from  the  orthodoxy  of  religious  tolerance. 
Here  are  a  few  clauses  from  the  decrees  of  the  Plymouth  Colony 
Code  enacted  in  1650,  that  it  is  profitable  to  reriew  at  this  dis- 
tance to  see  how  far  we  have  departed  from  the  faith  of  the 
fathers  and  their  broad  minded  liberty : 

CAPITAL  LAWS. 

1.  If  any  man  after  legal  coDTiction  sball  haye  or  worship  any 
other  God  but  the  Lord  God,  hee  shall  bee  put  to  death. 

2.  If  any  man  or  woman  be  a  witch,  this  is,  hath  or  ooosclteth 
with  a  famllliar  spirritt,  they  shall  bee  put  to  death. 

3.  If  any  person  shall  blaspheme  the  name  of  God  the  (father, 
Sonne  or  holy  Ghost,  with  direct,  express,  presumptuous,  or  high- 
handed blastphemy,  or  shall  curse  in  the  like  manner,  hee  shall  be 
put  to  death. 

If  any  Christian,  so  colled,  within  this  jurisdiction,  Ahall  con- 
temptuously beare  himself  towards  the  word  preached  or  the  messen- 
gers that  are  called  to  dispense  the  same  in  any  congregation,  when 
hee  doth  faithfully  execute  his  service,  and  office  therein,  according  to 
the  will  %nd  word  of  God,  either  by  interrupting  him  in   his  preach- 


Digitized  by  VjOOQIC 


THE  BAB.  SSfr' 


ing,  or  chaiging  him  falsely  with  an  error,  which  he  hath  not  taught, 
in  the  open  face  of  the  church,  or  like  a  son  of  Korah,  cast  uppon  his 
true  doctrine,  or  himself,  any  approach  to  the  dishonor  of  the 
Lord  Jesus,  who  hath  sent  him,  and  to  the  disparagement  of  that  his 
holy  ordinance,  etc.,  shall  for  the  first  scar.dall  bee  convented  and  re- 
proved openly,  by  the  magistrates  at  some  lecture,  and  bound  to 
their  good  behaviour:  and  if  a  secood  time  they  break  forth  into  the 
like  contemptuous  carnages,  they  shall  either  pay  five  pounds  to  the 
publique  treasure,  or  stand  two  houres,  openly,  uppon  a  block  or 
stoole  foure  foot  high,  upon  a  lecture  day,  with  a  paper  fixed  on  his 
breast  written  with  capital  letters  **Ak  Opbn  and  Obstinatb  Oov- 
TBMiaEB  OF  God's  Holt  Ordinakcbs,"  that  others  may  feare  and 
bee  ashamed  of  breaking  out  Into  thu  like  wickedness." 


liynchins  as  a  Contagion. 


ACORBESPONDENT,  who  is  well  informed,  in  referring  to 
the  comments  of  The  Bar  as  to  the  effects  of  the  recent 
lynching  in  Randolph  county  says :  "That  lynching  waa 
the  seqnenoe  of  an  unpunished  lynching  a  year  previous  at 
Elkins.  Onr  laws  seem  to  break  down  in  snch  oases  where  the 
enforcement  depends  on  local  officials  snbservient  to  and  fearful 
of  local  aentiment  and  prejndioe.'' 

This  is  the  bottom  fact  in  a  nut  shell,  and  as  the  writer  adde» 
is  a  "deplorable  oondition."  There  is  no  virulent  disease  more 
contagious  than  the  crime  of  lynching.  We  predicted  that  this 
last  lynching  would  be  followed  by  another,  but  we  did  not  re- 
call that  it  had  been  preceded  by  another  in  the  same   locality. 

Lawlessness  of  any  kind  grows  by  exercise.  Every  mob  that 
has  its  will  makes  it  easy  to  form  another  mob.  Free  rein  to 
passion  of  any  sort  inevitably  means  demoralization  and  ruin. 
The  sober  sense  of  thoughtful  and  good  citizens  everywhere 
must  recognize  the  evil,  the  disgrace,  and  the  peril  of  allowing 
lawlessness  to  control  a  community.  But  not  all  have  the 
courage  to  withstand  the  passionate  purpose  of  the  crowd. 
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Salaries  of  State  Jndfee. 


V^B.  O.D.  MEBBICK,  of  Parkereburg,  W.  Va.,  has  made  up  a 
4  ^  statistical  table  showing  the  salaries  paid  to  Judges  of  higher 
courts  io  the  different  States.  Sach  amount  given  below  is 
the  highest  Judicial  salary  paid  in  the  respectiye  States.  According 
to  these  figures,  the  highest  salary  paid  to  a  State  Judge  in  this 
country  is  that  of  $17,500  paid  to  the  New  York  Supreme  Court  Jus- 
tices elected  in  the  city  of  New  York,  and  the  lowest  salary,  in  this 
list,  is  that  of  $1^800,  paid  to  the  West  Virginia  Circuit  Judges.  New 
York  leads  all  the  States,  paying,  io  addition  to  the  foregoing  hand- 
some salaries,  a  salary  of  $10,500  to  the  chief  Judge  of  the  Court  of 
Appeals,  and  $10,000  to  the  Judges  of  that  court.  For  second  place. 
New  Jersey  and  Illinois  appear  ou  equal  terms,  the  former  paying  to 
her  chancellor  $10,000  and  an  equal  amount  to  her  Supreme  Court 
Judges,  while  Illinois  pays  her  Cook  County  Supreme  Court  Judges 
either  $7,000  or  $10,350,  Just  which  appears  uncertain  from  Mr.  Mer- 
rick's figures.  Then  follows  Pennsylvania,  with  a  salary  of  $8,500  to 
her  chief  Justice,  and  salaries  of  $8,000  to  her  Supreme  Court  Judges. 
It  is  a  close  matter  between  Massachusetts,  with  a  salary  amounting 
to  practically  $7,000  to  her  chief  Justice,  and  $6,000  salaries  to  her 
Superior  Court  Judges,  and  Michigan,  with  salaries  of  $7,000  to  her 
Supreme  Court  Judges.  Next  comes  California,  with  a  salary  of  $6,- 
000  to  her  Supreme  Court  Judges.  Rhode  Island  and  Missouri  are 
on  equal  terms,  the  former  paying  her  chief  Justice  $5,500,  the  latter 
her  St.  Louis  Court  of  Appeals  Judges  and  Circuit  Court  of  St.  Louis 
Judges  $5,500,  and  apparently  expenses  in  addition.  In  a  class  by 
themselves  are  Colorado,  with  a  Supreme  Court  salary  of  $5,000; 
Minnesota,  with  a  Supreme  Court  salary  of  $5,000;  Kentucky,  with  a 
Court  of  Appeals  salary  of  $5,000;  Wisconsin,  with  a  Superior  Court 
salary  of  $5,000;  Nevada, with  a  Supreme  Court  Salary  of  $4,500,  Indi- 
ana, with  a  Supreme  Court  salary  of  $4,500.  In  a  class  a  bit  below 
are  Connecticut,  Ohio,  Montana,  North  Dakota,  Iowa,  Texas,  and 
Washington,  each  with  a  top  salary  of  $4,000.  In  another  class  with 
top  salaries  ranging  from  $3,800  down  to  $3,000,  are  Delaware,  Ala- 
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bama,  Mississippi,  New  EEampshlre,  Oregon,  Malae,  Maryland,  Ten- 
nessee, Florida,  Arkansas  and  Georgia.  Finally,  with  top  salaries 
ranging  from  $3,000  downward,  come  Vermont,  Wyoming,  Utah, 
South  Carolina,  Kansas,  Idaho,  Virginia,  Nebraska,  North  Carolina 
and  South  Dakota.  West  Virginia  apparently  brings  up  the  rear,  with 
a  Supreme  Court  salary  of  $2,200. 


The  OansiifllBelli. 


THE  only  proposed  amendent  to  our  Coustitution  that  does 
not  seemingly  meet  with  universal  approval,  being  the 
School  Fund  Amendment,  we  herewith  append  the  full 
text  of  the  amendment;  in  order  that  voters  may  more  carefully 
study  its  terms  and  purpose.  Its  whole  purport  is  simply  to 
limit  the  aocumnlation  of  the  irreducible  school  fund  to  one 
million  dollars — not  to  distribute  it.  The  fund  which  now 
amounts  to  one  million  dollars  will  be  retained,  and  the  in- 
terest on  it,  together  with  the  taxes  which  heretofore  have  gone 
to  swell  that  fund,  will,  if  the  amendment  is  adopted,  go  to 
the  credit  of  the  general  School  fund.  You  still  pay  your  money 
but  you  have  a  ohoice  where  it  will  go.  Here  is  the  proposed 
amendment : 
"Amendment  section  4  of  Article  XII,  and  reading  as  follows : 
"The  accumulation  of  the  School  fund  provided  for  in  section 
four  of  Article  XII,  of  the  Constitution  of  the  State,  shall  cease 
upon  the  adoption  of  this  amendment,  and  all  money  to  the 
credit  of  said  fund  over  one  million  dollars,  together  with  the 
interest  on  said  fund,  shall  be  used  for  the  support  of  the  Free 
Schools  of  this  State.  All  money  and  taxes  heretofore  payable 
into  the  Treasury  under  provisions  of  the  said  section  four,  to 
the  credit  of  the  School  Fund,  shall  be  hereafter  paid  into  the 
Treasury  to  the  credit  of  the  general  school  fund  for  the  sup- 
port of  the  free  schools  of  the  State." 
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DetkniAtlon  of  Infknts. 


IN  Hurst  y>  Ooodwio,  deoided  in  the  Supreme  Ooart  of  Georgia  in 
February,  1902  (iO  S.  B.,  765),  it  was  held,  according  to  the  syl-* 
labos.t^  the  ooort,  that  **an  infaat.mayt  oy  his  next  friend, 
maintain  an  action  for  slander."    This  ca9e  is  intefe^iting  because  the 
questions  discussed,  while  fairly  well  settled,  are  not  very  often  actu- 
ally raised  in  court.    The  following  is  from  the  opinion: 

«If  an  Infant  is  injured  by  the  tortious  conduct  of  another,  and 
the  effect  of  the  injury  is  such  as  to  deprive  the  father  of  the  services 
of  the  infant,  the  father  can  maintain  against  the  wrongdoer  an  ac- 
tion for  whatever  damages  he  may  have  sustained  on  account  of  be- 
ing deprived  of  the  services  of  his  child.  But  this  right  of  the  father 
does  not  relieve  the  wrongdoer  from  liability  for  whatever  damages 
accrue  directly  to  the  Infant  in  the  event  the  tort  is  one  which  re- 
sulted in  damage  to  the  infant.  The  above  propositions  are  so  well 
settled  that  it  is  useless  to  cite  authority  in  support  of  them.  It  does 
not,  however,  follow  that  the  right  of  action  for  injuries  of  every 
character  to  a  minor  child  is  in  the  father  aljne.  If  the  injury  is  one 
from  which  the  father  does  not  sustain  any  damage— that  is,  which 
does  not  destroy  or  impair  the  abilitf  of  the  child  to  render  services  to 
the  father — there  is  no  right  of  action  in  the  father  for  the  wrong 
done  the  child.  The  infant  may  maintain  an  action  for  damages  on 
account  of  any  tort  committed  resulting  in  damages  to  him,  whether 
the  tortious  act  affects  the  parent  or  not.  As  a  general  rule,  the 
parent  does  not  sustain  damage  from  the  defamation  of  his  child's 
character,  whether  that  defamation  be  oral  or  written:  and  ordinar- 
ily, therefore,  the  parent  cannot  maintain  an  action  for  slander  or 
libel,  against  the  defamerof  his  minor  child's  character.  But  in  all 
cases  wherever  defamatory  words  are  spoken  or  written  of  a  minor  the 
right  of  action  accrues  to  the  minor,  and  suit  therefor  may  be  brought 
by  him  through  the  medium  of  a  guardian  ad  Utem  or  next  friend.  If 
the  defamatory  worda,  whether  spoken  or  written,  are  of  such  a  charac- 
ter that  in  their  effects  they  deprive  the  parent  of  the  services  of  the 
child,  then,  under  the  principles  above  referred  to,  the  father  may 
maintain  an  action  for  the  consequential  damages  resulting  to  him 
therefrom.  But  this  would  not  affect  the  right  of  the  infant  to  main- 
tain an  action  forthe damages  accruing  directly  to  him." 
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OliTer  Wendall  Home0«  Jurist. 


PreeideDt  Booseyelt  has  appointed  Obief  Justice  Oliver  Wendell 
Holmes,  of  the  Supreme  Court  of  Massachusetts,  to  the  vacancy  on 
the  bench  of  the  Supreme  Court  of  the  United  States  caused  by  the 
resignation  of  Mr.  Justice  Horace  Gray.  The  new  Justice  is  the  son 
of  Oliver  Wendell  Holmes, the  poet,  and  was  born  in  Boston  on  March 
8,  1841.  He  graduated  from  Harvard  in  1861,  and  almost  imme- 
diately went  into  the  army  with  the  Twentieth  Massachusetts.  He 
served  three  years  in  the  civil  war  and  was  wounded  three  times:  in 
the  breast  at  Ball's  Bluff  on  Oct.  21,1861;  In  the  neck  at  Antietam  on 
Sept.  17,1862;  and  in  the  foot  at  Fredericlcsburg  on  May  3,  1862. 
On  returning  from  the  army  he  began  the  practice  of  law,  and  for 
twenty  years  he  has  been  on  the  bench  of  the  Supreme  Court  of 
Massachusetts,  and  during  the  last  three  years  serving  as  chief 
justice. 

Justice  Holmes  is  known  among  his  friends,  and  especially  among 
his  army  comrades,  as  Captain  Holmes,  and  the  title,  which  was 
given  to  him  in  the  army  and  imbedded  in  literature  by  his  father, 
will  proabbly  stick. 

When  Captain  Holmes  was  wounded  at  Antietam  his  father  was 
immediately  notified  by  telegraph,  and  began  a  search  for  him,  the 
story  of  which  was  afterward  told  to  the  world  in  the  pages  of 
'*The  Atlantic."  The  story  was  called  '*The  Hunt  After  My  Captain" 
and  Dr.  Holmes  begins  it  thus: 

In  the  dead  of  night  which  closed  upon  the  bloody  field  of  An- 
tietam my  household  was  startled  from  its  slumbers  by  the  loud  sum- 
mons of  a  telegraphic  messenger.  The  air  has  been  heavy  all  day 
with  rumors  of  battle,  and  thousands  and  tens  thousands  had  walked 
the  streets  with  throbbing  hearts,  in  dread  anticipation  of  the  tidings 
any  hour  might  bring. 

We  arose  hastily,  and  presently  the  messenger  was  admitted.  I 
took  the  envelope  from  his  hand,  opened  it,  and  read: 

**Hagerstown,  17th. 
"To H : 

*KI!aptaln  H- wounded;  shot  through  neck;  thought  not  mortal; 

at  Keedysville. 

** William  O.  Leduc." 

<<Through  the    neck" — no  bullet    left    in  wound.       Windpipe, 
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foodpipe,  carotid,  Jagular,  half  a  dozen  smaller,  bat  still  formidable, 
vessels;  a  Rreat  braid  of  nerves;  each  as  bifir  as  a  lampwick;  spinal  cord 
— ooKht  to  kill  at  once,  if  all.  **Thouflrht  not  mortal,"  or  not  thought 
mortal" — ^which  was  it? 

Then  began  a  search  which,  because  of  its  anxiety,  disppointments, 
hardships,  and  suspense  must  have  been  agonizing  to  the  soul  of  the 
genial  autocrat.  He  passed  through  Philadelphia  and  Baltimore,  and 
taking  a  wagon  and  team  at  the  latter  place  he  pushed  on  to  Fred- 
erick, and  after  many  adventures  and  thrilling  experiences  reached 
KeedysviUe.  But  theanxlous  father  was  disappointed.  His  *  ^captain" 
only  a  young  man  of  twenty-one,  had  left  for  Hagerstown  the  day 
before  in  a  milk  cart.  There  was  this  consolation  in  the  disappoint- 
ment— the  lad  was  alive.  Then  the  trail  was  taken  up  again,  and  the 
unwearying  searcher  went  back  to  Frederick  and  to  Philadelphia, and 
then  on  to  Harrisburg,  but  disappointment  faced  him  again.  He  ^t 
this  clew,  however: 

Lieutenant  P—,  of  the  Pennsyvania  ~th,  was  a  very  fresh,  bright- 
looking  young  man,  lying  in  bed  from  the  effects  of  a  recent  injury 
received  in  action.  He  had  good  news  for  me  That  afternoon  a 
party  of  officers  had  passed  through  Harrisburg,  going  east.  He  had 
conversed  in  the  barroom  of  a  hotel  with  one  of  them,  who  was 
wounded  in  the  shoulder  (it  might  be  the  lower  part  of  the  neck),, 
and  had  his  arm  in  a  sling.  He  belonged  to  the  Twentieth  Mas- 
sachusetts; the  lieutenant  saw  a  captain,  by  the  two  bars  on  his 
shoulder  straps.  His  name  was  my  family  name;  he  was  tall  and  youth- 
ful, like  my  captain.  At  four  o'clock  he  left  on  the  train  for 
Philadelphia.  Olosely  questioned,  the  lieutenant's  evidence  was  as 
round,  complete,  and  lucid  as  a  Japanese  sphere  of  rock  crys- 
taL 

The  clew  was  delusive,  as  telegrams  from  various  sources  proved. 
But  at  last  a  message,  which  seemed  reliable,  came  stating  that  the 
captain  was  really  on  his  way  from  Hagerstown  to  Harrisburg. 
This  is  how  Dr.  Holmes  describes  the  arrival  of  the  train  bearing 
his  captain: 

The  train  was  late — fifteen  minutes  late — and  I  began  to  get  n  erv- 
ous,  lest  something  had  happened.  While  I  was  looking  for  it  out 
started  a  freight  train,  as  if  on  purpose  to  wreck  the  cars  I  was  ex- 
pecting, for  a  grand  smash  up.  I  shivered  at  the  thought,  and  asked 
an  employee  of  the  road,  with  whom  I  had  formed  an  acquaintance  a 
few  minutes  old,  why  there  should  not  be  a  collision  of  the  expected 
train  with  this  which  was  just  going  out.  He  smiled  an  official  smile 
and  answerod  that  .they  had  arranged  to  prevent  that,  or  words  to 
^t  effect.    The  expected  train  came  in  so  quietly  that  I  was  almost 
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startled  to  see  it  oo  the  track.  Let  as  walk  calmly  through  the 
cars  aod  look  arouod  us. 

In  the  flrst  car,  on  the  fourth  seat  to  the  right,  I  saw  my  captain; 
there  saw  I  him,  even  my  firstborn,  whom  I  had  sought  through 
many  cities. 

••How  are  you,  boy?" 

••How  are  you,  dad?" 

Such  are  the  proprieties  of  life  as  they  are  obsenred  among  us 
Anglo-Saxons  of  the  nineteenth  century,  disguising  those  natural 
impulses  that  made  Joseph,  the  prime  minister  of  Egypt  and  the 
house  of  Pharaoh  heard — nay,  which  had  once  overcome  his  shaggy 
old  uncle  Esau  so  entirely  that  he  fell  on  his  brother's  neck  and  cried 
like  a  baby  in  the  presence  of  all  the  women.  But  the  hidden 
cisterns  of  the  soul  mny  be  filling  fast  with  sweet  tears,  while  the 
windows  through  which  it  looks  are  uodimmed  by  a  drop  or  a  film  of 
moisture. 

The  source  of  my  repeated  disappointments  was  soon  made  clear 
enough.  The  captain  had  gone  to  BLagerstown,  Intending  to  take 
the  cars  at  once  for  Philadelphia,  as  his  three  friends  actually  did 
and  as  1  took  it  for  granted  he  certainly  would.  But  as  he  walked 
languidly  along  some  ladies  saw  him  across  the  street,  and,  seeing, 
were  moved  to  pity,  and,  pitying,  spoke  such  soft  words  that  he  was 
tempted  to  accept  their  invitation  and  rest  a  while  beneath  their  roof. 

The  mansion  was  old,  as  the  dwellings  of  gentle  folks  should  be; 
the  ladies  were,  some  of  them,  young,  and  all  were  full  of  kindness; 
there  were  gentle  cares  and  unasked  luxuries  and  pleasant  talk  and 
music  sprinklings  from  the  piano,  with  a  sweet  voice  to  keep  them 
company — and  all  this  after  the  swamps  of  the  Ohickahominy,  the 
mud  and  flies  of  Harrison's  Landing,  the  dragging  marches,  the 
desperate  battles,  the  fretting  wound,  the  Jolting  ambulance,  the 
log  house,  and  the  rickety  milk  cart. 

And  as  for  his  wound,  how  could  it  do  otherwise  than  well  under 
such  hands?  The  bullet  had  gone  smoothly  through,  dodging  every- 
thing but  a  few  nervous  branches,  which  would  come  right  In  time 
and  leave  him  as  well  as  ever. 

At  last  the  captain  reached  home,  where  loving  hands  and  hearts 

were  eager  to  minister  to  him.     This  is  how  the  happy  father 

describes  that  home-coming: 

Fling  open  the  window  blinds  of  the  chamber  that  look  out  on  the 
waters  and  toward  the  western  suni  Let  the  Joyous  light  shine  in 
upon  the  pictures  that  hang  upon  its  walls  and  tl\e  shelves  thick  set 
with  the  names  of  poets  and  philosophers  and  sacred  teachers,  in 
whose  pages  our  boys  learn  that  life  is  noble  when  it  is  held  cheap  by 
the  side  of  honor  and  duty.  Lay  him  in  his  own  bed,  and  let  him  sleep 
off  his  aches  and  weariness.  So  comes  down  another  night  over  this 
household,  unbroken  by  any  messenger  of  evil  tidings —  a  night  of 
peaceful  rest  and  grateful  thoughts,  for  this  our  son  and  brother  was 
dead  and  is  alive  again,  and  was  lost  and  is  found. 
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There  are  Judges  and  Judges.  The  oioe  Justices  of  the  Supreme 
jQQUilDi  ibe  Waited  States  are  all  white  haired  save  one,  and  his 
name  is  White.  He  retains,  with  his  fouthful  Tigor,the  hlack  color 
Qfjtils  hair,  and  he  wrote  his  oame  away  up  hy  his  opinions  in  the 
losolar  Oases.  Kezt  on  his  left  sits  Justice  McKenna,  a 
thoroughly  honest  man,  an  ahle,  faithful  and  painstaking  Judge,  who 
ilu^lig  his  short  incuip|)eo<<y  of  the  office,  kias  done  some  excellent 
Judicial  work. 

On  his  right  sits  Justice  Brown,  a  man  who  is  easily  a  Judge  labor- 
ious without  struggling,  he  nevertheless  labored  so  assiduously  at  his 
duties JM  entirely  to  lose  the  sight  of  one  eye.  The  loss  of  it  is  not, 
however,  observant  even  to  a  friend  standing  near  him;  and  the  fact 
Vbat.esentoaXriend  he  seems  to  have  two  good  eyes  must  tend  to 
41iniiiisb  the.afllictian.  He  to  by  nature,  social  and  hospitable,  but 
without  a  trace  of  ostentation.  Hto  wife  died  in  Europe  a  year 
Mfo^  and  full  mourning  on  his  hat  still  announces  his  irreparable  loss. 

AmoQg  thecoUeagDiBS  of  Justice  Brown  is  sn  old  college-mate.  Jus- 
tice Bsewar.  O^hey  were  graduated  from  Tale  in  the  same  class,  we 
have  been  told,  and  are  very  fond  of  each  other.  At  the  time  when 
Justice  Brewer  was  appointed  he  and  Judge  Brown  were  both  can- 
4idates^Qr4th^  -appQintmeiit;  but  when  each  heard  that  his  old  col- 
Ifige  friend  was  a  candidate  he  refused  to  allow- his  own  friends  vo  press 
his  own  appointment.  The  two  college-mates  resemble  each  other  in 
JttHsnUrSarttculars,  —  in  the  greatness  of  their  intellectuality  and  in 
tbe^waetnessof  their  natures.  W^  heard  a  gentleman  in  a  position 
to  express  a  sound  Judgment  upon  the  character  of  Justice  Brewer  say 
thathe.tuid.alltheiQtellec&ual  greatness  of  the  Field  family,  to  which 
hto  mother  belonged,  without  apy  of  their  angularities.  His  temper  to 
sweet,  responding  readily  to  kindness  and  readily  forgiving  wrongs, 
especially  if  th^  arc  unintentional.  As  was  said  of  the  great  Dr. 
Lushington,.he  **  wears  his  weight  of  learning  lightly,  like  a  flower." 

Justice  Gray  had  a  slight  attack  of  paralysis  last  winter.  Accord- 
ing tP  thediwQpsis.of  his  physician,  there  was  a  congestion  of  blood 
in  a  portion  of  hi3  bmiu,  ]mi  no  e^^v^w^ipn.   Me  slowly  recovered, 
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aM^lieiroi^  he  ooald'getl)aolc  into  lfti«  hairn^is  b^  j^ertteM'te  feertrlQi 
nJbcMs,  skid  doing  bxxA  portfoos  of  the  worr  of  the  eoonrtanhb  6<niM 
do  lit  home  withoot  h^ridg  ai^mehtt  III  thto'  WtQr  atr  die  tihiie 
of  lAi^  present  writing  he  is  sitting  in  ah  easf  6\Mr  tlMe  hottn  of 
eaeh  day  doing  his  work  against  the  prOt^crtoonfUrodDeagUM,  aiRl 
hiring  the  olrh  of  his  fate. 

Nothing  which  he  could  do  in  the  span  of  life  Whtdh'  yet-mttatna'tc^ 
him  could  further  build,  finish  or  ornament  the  mabslve  stifiA^to^  df 
the  gi^t  Judicial  career  which,  during  so  matiy  yeiirs,  he  hair  so 
laboriously  built  up.  The  greater  Judge,  w^  submit,  that  the  pro6Mi^ 
of  Judicial  evolution  haye  yet  reared  in  our  country,  not  eIcepttng^ 
Marshall.  His  persistency  in  continuing  his  work  when  he  ought  to  be 
enjoying  complete  rest  may  be  an  illusitration  of  the  maMm' that 
*<know]edge  comes  but  wisdom  lingers;"  Justice  Harlah,  who  sits  of 
the  right  of  the  Ohief  Justice,  is  a  man  of  giant  stature  built  uk>  lii 
the  limestone  regions  of  Kentucky.  His  mittd  16  as  strong  tti'MS 
body.  He  has  his  own  way  of  thinking,  and  when  he  nlakes  up  hitf 
mind  upon  any  question  he  tufns  ni^ither  %o  the  right  nor  to  the  left; 
The  sentences  of  his  dissenliing  opinions  fall  like  the  bloW^  of  a  slMge 
halhmer.  Whether  he  is  always  sotind;-^in  other  woMs^  Whether 
we  always  agree  with  him^iN^  always  read  ble^opiiliotts  with  tntere^t 
and  satisfaction. 

Justice  Shiras  has  been  called  tbe  bookworm  of  the  court  He  takes 
no  delight  in  the  social  diversions  of  tlie  Capital.  Instead  of  belAg 
at  a  dinner  where  he  might  be  expected,  he  will  be  found  bending 
over  a  book.  His  learning  is  great;  his  sen^of  JuStlioe  Hi  stirmg. 
If  he  is  deficient  in  any  point,  it  is  possibly  in  tbe  power  oi  exposition. 
He  does  not  seem  to  be  able  to  **  wreak  his  thoughts  upon  expression-," 
so  to  speak.  But  in  most  cases  his  opinions  impress  the  reMer  ai 
being  sound,- clear.  Just,  and  well  fortified  by  Judicial  precedents. 

On  the  extreme  right  of  the  court  sits  Justice  Peckham .  It  is 
said  that  in  amiability,  swe^^ness  of  temp(Br,he  is  the  equa)  of  Btew^ir 
or  Brown;  and  he  is  a  sound  lawyer  and  strong  Judlfe,  gifi^  wKfi  a 
good  power  of  expression. 

Ohief  Justice  Fuller  is  the  very  pattern  of  courtesy  and  urbanity  M 
a  presiding  Judge.  His  ideas  are  clear  and  are  expre«ed  Wtlih  eaM  aiifd 
grace.  He  has  written  so?ne  of  the  most  notable  opinfo&s  of  the 
court,  and  has  founded  an  enduring  reputati^. 
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We  have  heaid  it  said  that  io  fonner  days— in  the  days  of  Miller 
and  Field  and  Bradley  and  Strong— the  ooart  was  stronger  than  it 
is  now.  But  perhaps  this  is  merely  the  old,  old  story  of  *'  the  good 
old  times  —  old  times  were  always  good."  The  court  is  now  sound 
and  strong.  If  it  was  very  much  divided  in  opinion  in  the  Insular 
Tariff  Oases,  that  was  due  to  the  novelty  and  to  the  inherent  ditBculty 
of  the  question  which  arose  in  those  cases.  The  court  might  have 
been  divided  in  much  the  same  way.  Certain  it  is  that  the  Judges  do 
not  divide  according  to  political  predilection.  No  political  party  has 
a  ring  In  the  nose  of  any  of  them.  Field,  though  a  Democrat  in  his 
political  affiliations,  was  one  of  the  greatest  Federalists  that  ever  sat 
upon  that  bench,  not  excepting  Marshall.  White,  appointed  by  Presi- 
dent Cleveland  when  sitting  in  the  Senate  of  the  United  States  as  a 
Democrat  from  Louisiana,  delivered  a  great  opinion  in  the  Insular 
Tariff  Cases,  upholding  the  position  taken  by  the  Bepublican 
administration.  On  the  other  hand,  Brewer  and  Harlan,  both 
Republicans  in  their  former  political  affiliations— both  appointed  by 
Bepublican  presidents,—  took  the  view  that  the  Constitution  follows 
the  flag,  and  that  wherever  the  flag  goes  those  principles  of  consti- 
tutional liberty  and  right  imbedded  in  the  Constitution  and  in  several 
of  its  amendments,  also  go. — Am.  Law  jBevieio. 

The  writer  knows  a  well-meaning  young  Justice  who  has  a  con- 
siderable marrying  business  and  who,  when  he  took  the  office,  wrote 
out  a  nice  little  speech  to  be  delivered  to  the  bride  and  groom  Just 
before  collecting  the  usual  two  dollars.  This  speech  he  can  say  back- 
wards and  forwards  and  begin  in  the  middle  and  say  it  both  ways. 
The  other  day  he  Joined  a  couple  in  the  holy  bonds  of  matrimony  and 
threw  in  tbe  customary  enthusiastlQ  and  inexperienced  advice  of  a 
bachelor,   free  of  charge.    His  peroration  ran  something  like  this: 

**I  hope  you  realize  the  seriousness  of  the  important  step  you  have 
taken.  It  shall  be  your  duty,  sir,  to  guard  and  protect  and  cherish; 
and  yours,  madam,  to  love  and  respect  and  obey.  This  is  the  greatest 
event  that  can  happen  in  the  life  of  either  of  you  —an  event  that 
stands  out  as  the  pre-eminent  event  of  your  lives.  Henceforth  those 
lives  will  run  together  until  one  of  you  shall  lay  down  the  burden  of 
life  to  cross  the  dark  waters,  and  there  wait  for  the  coming  of  tbe 
other.  Tou  are  now  one  through  life,  with  one  heart,  one  purpose, 
and  one  destiny.  I  hope  and  trust  you  realize  all  these  things.  I 
hope  you  understand  the  step  you  have  taken." 

**I'd  ought  to,"  repled  tbe  blushing  bride  **I've  been  married  three 
times  and  divorced  twice.'' 
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Double  Panishment  Under  Statue  and  Ordinaoe* 


Where  a  muoioipal  ordioance  prohibits  aots  which  are  alao  penal 
offeaoeB  under  the  State  laws, questions  of  considerable  difficulty  arise. 
That  such  ordinances  may  constitutionally  be  passed  is  greoorallji 
though  not  untversally,  admitted.  Oooley,  Const.  Lim.,  6th  ed., 
239;cf.  1  Beach,  Pub. Corp.,  sec.  510.  Accepting  their  constitutionality 
mi^  the  same  act  be  twice  punished,  once  under  the  ordinance,  and 
again  under  the  statue?  Some  States  hold  that  it  may  not;  and  that 
the  act  is  punishable  alone  by  that  power  which  first  takes  Jurisdiction. 
Lyn^  0.  OommanweaUh,  35  S.  W.  Rep.,  204  (Kj.)\  see  PwpU  v  Ami- 
roAon,  75  Mich.  611.  A  recent  Missouri  case,  inconsistent 
with  earlier  decisions  in  the  same  court,  gives  a  contrary  answer. 
StaUvMidr,  65  S.  W.  Bep.,  285;  contra,  8taU  v  Oowan,  29  Mo.  830. 
The  defendant  having  been  convicted  and  fined  in  the  police  court 
upon  a  complaint  for  violating  a  city  ordinance  against  gambling,  was 
indicted  under  a  statute  for  the  same  act,  and  his  plea  of  cuUmfoU 
convict  held  no  bar.  The  prosecution  under  the  ordinance  was  con- 
sidered merely  civil  proceedings. 

This  result,  though  not  this  reasouing,  is  in  accordance  with  the 
weight  of  authority.  Gooley,  wpro;  Hankin  v.  People,  106  111.628; 
State  V.  Olifford,  45  La.  Ann.  980.  It  is  usually  argued  that  a  single 
act  constitutes  two  offences,  one  purely  local,  against  the  police  regu- 
lations of  the  municipality,  the  other  a  violation  of  the  public  law. 
Mayor  v.  Allaire,  14  Ala.  400.  An  analogy  is  often  drawn  to  the  con- 
curring Jurisdiction  of  Star«  aud  Federal  Courts.  See  State  v.  Am- 
brose, 5,  Igd.  351.  This  analogy,  however,  is  unsound,  for  the  mu- 
nicipality is  not  a  distinct  sovereign,  its  only  power  emanating  from 
the  State.  A  more  satisfactory  reason  for  allowing  such  double  pun- 
ishment is  advanced  when  it  is  said  that  the  constitutional  prohi- 
bitions against  double  jeopardy  were  never  intended  to  apply  to  con- 
viction under  a  mere  police  regulation.  State  v .  Olifford,  supra. 
This  view  would  seem  to  find  support  m  those  cases  which  permit 
connviction  for  a  violation  of  the  ordinance  by  summary  proceedings, 
when,  if  the  act  were  punished  as  a  violation  of  the  statute,  indict- 
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ment  and  Jary  trial  would  be  requisite.    Ogden  v.  Madison,  87  N.  W. 
Bep.  568  (Wis.);  Mclnery  y.  Denyer,  17  Ool.  302. 

The  principal  case  suggests  a  third  ground  on  which  to  support 
these  decisions,  namely,  that  the  prosecution  under  the  ordinance  is 
not  really  a  criminal  proceeding.  Such  a  view  ia  not  wholly  without 
support.  Where,  as  a  common  law,  the  enforcement  of  the  ordinance 
is  by  an  action  of  debt  for  the  flue  brought  in  the  name  of  the  city, 
the  action  is  admittedly  civil.  1  Dill.,  Mun.  Corp.,  sec  410.  But 
where,  as  is  usual  in  this  country,  the  proceedings  is  In  the  nature  of 
a  complaint,  the  character  of  the  action  is  much  disputed.  The  cases 
necessarilly  turn  largely  upon  the  particular  wording  of  the  State 
constitution  and  statutes.  See  L.  B.  A.  43,  note.  In  general  it 
seems  to  be  held  that  if  the  Yiolation  of  the  ordinance  is  also  a  mis- 
demeanor by  statute  or  common  law,  the  proceeding  is  criminal; 
otherwise  it  is  civil.  See  State  v.  Municipal  Oourt  of  Milwaukee,  88 
Wis.  358.  This  distinction  appears  invalid.  The  character  of  the 
violation  of  the  police  regulations  of  the  city  is  not  altered  by  the 
criminality  or  non-criminality  of  the  act  under  the  statutes.  The 
true  test,  it  is  thought,  rests  in  the  intention  of  the  legislature  in  au- 
thorizing, and  of  the  city  in  passing,  such  regulations.  This  is  to  be 
gathered  from  the  nature  of  the  act  prohibited,  the  penalty  imposed, 
and  the  method  of  proceedure.  If  the  purpose  of  the  ordinance  is  to 
render  reparation  to  the  city  by  a  fine,  the  proceedings,  even  though 
by  complaint,  may  well  be  considered  civil  rather  than  criminal.  On 
the  other  hand,  if  the  object  is  to  penalize  the  offender,  it  would 
seem  that  the  proceeding  to  collect  the  fine,  unless  it  be  an  action  of 
debt,  and  certainly  the  proceedings  to  impose  a  penalty  of  imprison- 
ment, would  be  of  a  criminal  character.  The  statement  of  the  prin- 
cipal case,  therefore,  that  such  proceedings  are  merely  civil,  would 
seem  too  broad;  yet  two  convictions  may  be  supported  in  such  cases 
on  the  ground  above  suggested  that  the  constitutional  protection 
against  double  Jeopardy  was  not  intended  to  extend  to  punishment 
for  violation  of  city  ordinances. — Harvoflrd  Law  BmUw. 

**Manyaman  complains  dat  he  can't  get  Jestice,"  said  a  colored 
philosopher,  <*butef  he  seen  Jestice  comin'  down  de  big  road  he*d  talce 
ter  de  woods  wusser'n  a  Jack  rabbit." — JBte. 
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M oetinK  of  the  BzeontlTe  OoiinoU. 


>TP  MEETING  of  the  Executive  CouDcll  of  the  State  Bar  Associa- 
J^  tioD  was  held  on  the  27th  day  of  Augrast,  1902,  at  Wheeliog, 
Id  order  to  fix  the  date  aod  prepare  a  program  for  the  ensuiDg 
meetlog  of  the  ABsociatioo.  After  cooferriog  with  the  committee 
from  the  local  Bar  Assrx^iatioD,  the  30th  and  3]8t  days  of  December 
were  selected  as  the  date  for  the  coming  aanual  meetiog. 

This  was  done  in  the  belief  that  the  holiday  season  would  afford 
ODUsual  opportunity  to  the  members  of  the  Bar  to  attend  what  is 
hoped  and  expected  to  be  the  pleasantest  and  one  of  the  most  profit- 
able meetings  in  the  history  of  the  Association. 

The  following  topics  were  selected  upon  which  papers  will  be  pre- 
sented to  the  AssiiCiation: 

-FVrst— The  Torrens  System:  A  Practical  liill  for  West  Virginia 
and  the  reasons. 

/Scoonci— House  Bill  8316,  Oongresn  U.  S.  (Being  the  bill  reforming 
and  Codifying  the  Acts  in  Relation  to  Oivil  Proceedure  and  the  Juris- 
diction of  the  Federal  Courts.) 

Third — Injunctions:  What  Legislation,  if  any,  Should  be  had  in 
Relation  to  them. 

In  the  above  topics  the  Executive  council  has  endeavored  to  select 
those  which  present  a  vital  interest  to  the  profession  and  of  a  prac- 
tical character.  The  paper  on  House  Bill  8316  will  be  read  by  Hon. 
Alston  G.  Dayton,  and  it  is  hoped  that  the  names  of  the  remaining 
speakers,  together  with  the  guest  who  will  deliver  the  annual  address, 
will  be  announced  in  our  next  issue. 

OB     ^ 

**I  see  that  a  Virginia  Judge  has  Just  given  a  man  a  year  for  stealing 
a  straw  hat  from  a  store  in  the  day-time,"  remarked  the  book-keeper. 

**  That's  nothing,"  chimed  in  the  draft  clerk.  **I  knew  a  man  to 
get  five  years  for  little  more  than  that.  It  was  in  Wisconsin.  A 
sudden  rainstorm  came  up  one  day  and  the  man  took  an  umbrella." 

**1  thought  that  was  Justifiable  larceny 

<*Ordinarily,  yes;  in  this  case,  no.    The  "umbrella  was  the  courts." 
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The  Ua^ve  Tribonal. 


THB  iDteroatODal  Tribunal  of  Arbitration  at  The  Hagae  is  aboat 
to  haye  its  first  trial  in  submission  of  a  dispute    between 
Mexico  and  the  United  States. 

About  two  centuries  ago,  when  California  and  Mexico  were  Spanish 
possessions,  an  endowment  was  m<ide  for  the  benefit  of  the  Jesuits 
and  other  religious  orders.  After  the  Mexican  Etepublic  confiscated 
the  religous  properties  a  settlement  was  made,  and  the  Mixed  Olaima 
Commission  in  Washington  gave  prolonged  consideration  to  the 
evidence  before  it.  The  claimants  at  The  Hague  are  various  Roman 
Catholic  bodies  in  California,  who  complain  that  payments  of  interest 
have  been  suspended  by  the  Mexican  Gk)verment  since  1873,  when  the 
Commission  finished  its  work.  The  claims  involved  amount  to  nearly 
two  million  dollars.  The  American  and  Mexican  (Government 
respectivly  selected  two  arbitrators  from  the  lists  of  the  Hague,  and 
an  umpire  will  shortly  be  chosen.  Two  attorneys  representing  the 
United  States  Gk)vernment  will  open  tbe  case,  and  they  will  be  sup- 
ported by  special  counsel.  The  same  privileges  in  presenting  the 
defense  are  to  be,  of  course,  accorded  to  the  Mexican  (Government.  The 
outcome  of  the  trial  will  be  awaited  with  interest,  not  only  on  account 
of  its  own  character^  but  also  because  it  is  the  first  proof  of  the 
working  of  that  mechanism  apparently  so  admirably  adapted  for  the 
adjudication  of  international  disputes. 

«|B    OB 

A  man  was  tecently  on  trial  in  Michigan  for  the  larceny  of  two  sets 
of  haruHSS,  a  lap-robe  and  a  buggy- whip.  There  seemed  to  be  no 
doubt  of  his  guilt.  Tbe  court  gave  the  jury  the  usual  instructions  in 
regard  to  their  duty  in  ascertaning  whether  the  value  of  the  go«Kls  ex- 
ceeded $25. 

The  Jury,  instead  of  returning  in  a  few  minutes  with  a  verdict,  hung 
out  six  and  one  half  hours  and  announced,  when  interrogated  by  the 
court  officer  at  the  court's  order,  that  it  could  not  agree.  Finally  the 
Jury  was  brought  in.  **Don't  you  seem  to  be  able  to  agree?"  asked 
his  honor. 

The  young  farmer  wbo  had  been  selected  as  foreman  arose. 

**  We're  agreed,  "  that  tbe  harness  is  worth  thirty  dollars  and  the 
robe  ten,  but  we've  split  on  whether  the  whip  sells  for  fifty  cents  or  a 
quarter." 
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A  Ualleable  Qlmam. 


A  LAMP  cblmoey  that  will  not  break  od  a  lamp  has  at  last  been 
made.  It  results  from  a  newly  discovered  process  of  making 
malleable  glass,  something  the  world  has  been  searching  for 
since  the  making  of  glass  began,  hundreds  of  years  before  Ohrist. 
The  Egyptians,  the  Phuenicians,  the  Greeks,  the  Romans,  and  all  na- 
tions since  have  striven  in  vain  to  make  a  glass  that  would  mash  be- 
fore it  would  break.  The  problem  has  been  solved  by  an  Indiana 
man.  His  name  is  Louis  Kauffeld  and  he  lives  in  the  town  of  Math- 
ews, Ind.  His  may  be  regarded  as  the  greatest  achievement  of  the 
present  age  in  the  art  of  glass  manufacture. 

The  secret  of  making  the  glass  the  Indianian  refuses  to  divulge, 
but  he  gave  ample  tests  with  the  finished  product  to  prove  its  mallea- 
bility. It  seems  impossible  to  break  it  from  the  effects  of  heat. 
Water  was  boiled  In  a  lamp  chimney  made  from  the  glass,  and  anoth- 
er of  the  chimneys  was  placed  over  a  fire  and  permitted  to  attain  such 
a  heat  that  one  side  shrank  in  as  if  it  were  beginning  to  melt.  In 
neither  instance  were  there  any  sign  of  a  crack.  The  glass  appears 
to  be  clearer  than  the  ordinary  product  and  is  more  elastic  in  its  mol- 
ten state.  Mr.  Kauffeld  claims  that  his  glass  contains  neither  lime 
nor  lead,  and  at  present  is  only  manufacturing  lamp  chimneys  such 
as  are  made  in  an  off  hand  factory, — Age  of  8teeL 

n»  ^ 

At  the  recent  Webster  celebration  at  Dartmouth  Oollege,  Bev  Dr. 
Edward  Everett  Hale  told  the  following  anecdotes: 

Mr. Webster  was  very  fond  of  children,  and  got  along  excellently  well 
with  them.  I  am  always  proud  to  tell  this  story  of  a  child's  game  of 
speculation  or  commerce  at  which  at  some  birthday  party  we  were  all 
playing  in  his  own  library.  The  great  library  table  was  cleared  for 
us,  and,  as  it  happened,  I  sat  by  Mr.  Webster's  side.  lu  the 
exigencies  of  the  game,  perhaps  from  my  own  imprudent  playing,  I 
had  lost  all  my  counters,  and  I  cried  out:*'  I  have  nothing  left.  Have 
I  no  friends  who  will  lend  to  me?"  With  perfectly  characteristic 
generosity,  Mr.  Webster  pushed  half  his  stock  in  front  of  me  and  said 
*«Bdward,  as  long  as  I  live  you  shall  never  say  you  have  not  a  friend. 
I  was  a  child,  but  I  treasured  those  words,  and  they  alwi^s  prov^ 
true. 
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OosUyTrUU. 


Apropos  of  thequestloo  of  attorney's  fee^,  a  member  of  the  BnglUAi 
law  press,  contrlbates  an  Interestlnff  piece  of  historical  lore: 

In  May,  1871,  commenced  the  longest  trial  that  has  ever  taken  place 
In  England.  It  was  the  ca^e  of  Tichbome  V.  Lushington,  in  which 
the  plaintiff  declared  himself  to  be  Sir  Roger  Charles  Tichbome,  sap- 
posed  to  have  been  lost  at  sea.  He  claimed  the  baronetcy  and  estates 
of  the  family,  worth  about  24,000  pounds  a  year.  His  claim  was 
resisted  by  a  minor  son,  and,  after  a  few  Chancery  proceedings,  trial 
began  in  the  Court  of  Common  pleas.  For  twenty- two  days  the 
claimant  was  examined,  and  in  December  the  case  of  the  plaintiff 
closed.  The  Attorney  General,  Sir  J.  D.  Coleridge,  afterwards  spoke 
for  twenty-six  days,  and  on  the  one  hundred  and  third  di^  of  the 
trial  the  claimant  was  declared  non-suited. 

Before  the  prosecutloo  came  on  it  said  that  the  amount  of  money 
expended  by  the  estate  was  92,000  pounds.  The  claimant  was  then 
tried  before  Lord  Chief  Justice  Cockburn  for  perjury  and  forgery,  and 
nearly  two  hundred  witnesses  were  called.  The  whole  trial  had  lasted 
nearly  four  years,  and  we  are  told  that  almost  200,000  pounds  wis 
spent  on  the  proceeding. 

Before  Gk)udie,  the  Liverpool  bank  clerk,  was  arrested  it  is  cal- 
culated that  something  like  60  pounds  a  day  was  spent  on  searching 
for  him.  It  will  easily  be  seen  how  money  may  flow  like  water  in 
cases  of  this  sort,  when  hundreds  of  people  have  to  be  tipped  here  and 
there  in  order  to  obtain  the  necessary  information  which  leads  to 
arrest.  Before  Goudle  was  placed  in  the  dock,  nearly  8000  pounds  was 
spent  on  him.  To  this  must  be  added  the  250  pounds  which  the 
bank  offered  for  his  capture. 

When  the  trial  commenced  the  most  eminent  lawyers  in  the 
country  were  retained.  Absolutely  no  expense  was  spared  by  either 
side,  and,  what  with  counsels'  fees,  witnesses  expenses,  moneys  spent 
on  searching  for  Information  and  tips  to  people  who  won't  speak 
without  ''oiling,"  very  little  remained  out  of  20,000  pounds. 

But  1,000  pounds  is  as  a  drop  in  the  ocean  compared  with  the 
cost  of  some  of  the  greater  trals. 

One  of  the  most  extraordinary  wills  ever  made,  and  which  neces- 
sitated jlaw  proceedings  which  amounted  to  something  like  500,000 
pouods  was  that  of  Peter  Isaac  Thellusson,  a  Genevese  merchant 
of  London.  This  afflu^^nt  trader  left  100,000  pounds  to  his  widow  and 
the  remainder  of  his  property — namely,  600,000  pounds  he  left  to 
trustees  to  accumulate  during  the  lives  of  hi4  three  sons,  and  the 
lives  of  their  sons;  then  the  estates  that  were  purchased  with  the 
produce  of  the  accumulated  funds  were  to  be  conveyed  to  the  eldest 
lineal  male  descendant  of  his  three  sons.  He  also  made  the  proviso 
that  should  no  heir  exist  the  whole  amount  was  to  be  applied  to  the 
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redaction  of  the  ni^tloDal  debt.    The  will  was  oonteeted  by  the  heirs 
at-law,  hut  finally  established  by  the  Hoase  of  Lords. 

On  the  death  of  the  last  surriving  grandson  a  dispute  arose  as  to 
whether  the  eldest  male  descendant  or  the  the  male  descendant  of 
the  eldest  son  should  inherit  the  property.  The  latter  won 
but  the  legal  expenses  of  the  case  were  so  heavy  that  almost  all  the 
original  600,000  pounds  was  swamped.  After  this  trial  the  govern- 
ment passed  a  law  prohibiting  any  one  to  leave  property  for  the 
purpose  of  accumulation  for  a  period  of  more  than  tweny-one  years 
aft^r  death. 

Some  years  ago  two  brothers  named  Bidwell  came  over  to  England 
from  America  with  what  they  considered  a  perfect  system  for  robbiog 
the  Bank  of  England.  By  the  most  ingenuous  methods  of  forging 
bills  they  managed  to  extract  no  less  than  202,000  pounds  from  the 
Old  Lady  of  Threadoeedle  street.  One  day,  however,  a  forged  bill 
was  detected  through  being  undated  and  the  brothers  fled  to  America. 
The  bank — as  they  always  do  in  cases  of  fraud — followed  them, 
caught  them  and  had  them  sent  back  to  England  for  trial. 
They  were  convicted  and  sentenced  to  a  long  term  of  im- 
prisonment, but  before  the  bank  obtained  the  verdict  the  bank 
werelmulcted  of  another  46,000  pouods  which  the  governors  had  to 
debit  **to  cost  of  law  proceeding." 


A  Remedy  Needed. 


Former  Juatice  of  the  Supreme  Court  Daly  and  ex-assistant  Dis- 
trict Attorney  Francis  L.  Wellman,  counsel  for  the  Metropolitan 
Str^  Railway  Company,  during  an  interruption  of  a  case  in  which 
they  were  engaged  on  opposite  sides  were  discussing  the  odd  names 
o^ litigants  in  different  suits. 

^Tf^ethe  famous  case  of  Bridges  v.  Shallcross,  reported  in  the 
Bixth  West  Virginia  Reports,  for  instance,''  said  Mr.  Weliman. 

'^•Fhat  case  was  most  ordinary/'  said  ex- Justice  Daly,  ^'compar- 
ed  with  the.truly  remarkable  case  reported  in  the  Arkansas  law 
reports,  a  few  years  ago. 

"In  that  case  a  man  by  the  name  of  Driver  was  tried  for  stealing 
fiye  hogs  belonging  to  a  Mr.  Pig.  One  of  the  witnesses  was  named 
Hamm,  the  prosecuting  attorney's  name  was  Chew,  and  the  conn- 
ipelfor  the  defense  were  Miles  db  Miles. 

'*The  pddness  of  the  names  occasioned  mach  merriment  in  the 
court,  which  was  brought  to  a  climax  when  one  of  the  counsel  pro- 
pounded the  following  question  for  the  Judge: 

."If  Driver  drove  Pig's  hogs  for  Miles  S  Miles  would  Hamm  be 
fit  to  Chew?' 

••The  court  reserved  decision." — N.  Y.  Times. 


Digitized  by  VjOOQIC 


869  THB  BAR. 


A  Feature  of  the  Fair. 


A  TENTATIVE  program  for  the  lotematloBal  Oongress  of  Law- 
yers and  Jarists  at  the  World's  Fair  to  be  held  Id  St.  Louis, 
1904,  iQclades  among  its  lecturers  the  most  emioent  expound- 
ers of  the  law  in  every  nation  of  the  first  grade. 

The  oongress  will  be  held  during  the  month  of  October.  The  first 
order  of  business  will  be  the  organization  by  the  election  of  a  presid- 
ing officer,  a  secretary  and  the  making  of  a  provision  for  the  perma- 
nent preservation  of  the  labors  of  the  congress. 

Speakers  and  the  subjects  assigned  to  them  present  this  remarka- 
ble array:  Sir  Richard  Webster,  Lord  Chief  Justice  of  England,  on 
'*The  Anglo-Saxon  System  of  Law;  Its  Present  Condition  and  Ad- 
ministration;*' Melville  W.  Fuller,  chief  Justice  of  the  United  States, 
*<The  Anglo-Saxon  System  of  Law,  and  Its  Administration  in  the 
United  States;"  and  in  the  following  order  these  speakers  and  sub- 
jects: 

The  procureur  d'Etat,  on  **The  Civil  Law;  Its  Progress  and  Its 
Present  Condition  as  Modified  by  the  Code  Napoleon;"  James  Bryce, 
M.  P.,  **The  Adequateness  of  the  Civil  Law  to  Meet  Modern  Social 
Conditions  as  Compared  with  the  Anglo-Saxon  System  of  Jurispru- 
dence;" by  the  chief  law  officer  of  the  Russian  Empire,  **The  System 
of  Civil  and  Criminal  Law  in  Use  in  the  Empire  of  Russia;  Its  Origin, 
Development  and  Distinctive  Characteristics;"  by  the  chief  law  officer 
of  Spain,  *<The  Spanish  Law;  Its  Origin,  Development  and  Present 
SUtus;"  by  the  chief  law  officer  of  Italy,  ''The  Italian  Law;  Its  Ori- 
gin, Development  and  Present  Status;"  by  the  chief  law  officer  of  Aus- 
tria, **The  Austrian  Law;"  by  the  chief  law  officer  of  Germany,  '*The 
German  Law;"  by  the  chief  law  officer  of  Switzerland,  **The  Law  of 
Switzerland;"  by  the  Chief  law  officer  of  Sweden,  '*The  Existing  Sys- 
tem of  law  in  Norway,  Sweden  and  Denmark;"  by  Wu-Ting-Fang, 
••The  Chinese  Law;"  by  Marquis  Ito,  ••The  Law  of  Japan;"  by  Attor- 
ney-General Sir  Richard  Hart,  •'The  System  and  Administration  of 
Law  in  India  Under  British  Control;"  by  Honorable  William  H.  Taft, 
civil  governor  of  the  Philippine  Islands,  ••A  General  View  of  the  Sys- 
tems of  Laws  in  Orlential  Countries;  Th^r  Difference  in  Theory  from 


Digitized  by  VjOOQIC 


THE  BAR  868 


the  Systems  of  Western  Europe,  with  Suggestions  as  to  their  Possible 
Hannonization;**  by  the  attorney-general  of  Canada,  * 'Anglo-Saxon 
Jurisprudence  as  Modified  in  Canada;*'  by  the  attorney-general  of  Aus- 
trailia,  "Anglo-Saxon  Jurisprudence  as  Modified  in  Australia;"  by 
Joseph  H.  Obote,  ambassador  to  Great  Britain,  * 'International  Law; 
Its  Inherent  Defects— ^Means  Looking  Toward  Some  Method  of  En- 
forcement;" by  SirF.  Pollock,  Bart.,  System  of  Ancient  Law;"  by 
James C.  Carter,  of  New  York,  Universal  System  of  Law  Applicable 
to  all  Civilized  Nations,  the  Possibility  of  Its  Development,  and  First 
Steps  to  be  Taken  in  that  Direction." 

^     OB 

It  was  a  dull  day  in  the  Justice  court,  when  a  colored  belle,  radiant 
in  finery  walked  in  and  said  blusbingly: 

*<Jedge,  I  want  to  git  yo'  to  do  me  a  favah."  ''What  is  it?" 

*'I  want  yo'  to  mahhry  me." 

«<rm  sorry,  but  I  am  already  married." 

<*HuhI  To'  doan'  s'pose  I'd  mahhry  any  lawyeh  man,  does  yo*?" 

"What  would  you  marry?" 

"Jes'  nothin*  less  dan  what  I'se  a-gwine  to  mahhry — a  potah  on  a 
Pullman  cahl"    Then  she  flounced  out. 

"A  porter  on  a  pullman  car,"  laughed  the  court.  He  thought  it  was 
a  Joke.  Then  he  counted  up  his  fees  for  the  day,  and  concluded  that 
it  might  not  be  a  Joke  after  all. 

^    OB 

In  and  after-dinner  speech  at  a  banquet  in  New  York  the  other 
day  a  well-known  lawyer  related  this  story  of  the  late  Recorder 
Smytb,  who  was  for  so  long  a  time  a  terror  to  the  evil-doers  of  the 
metropolis: 

A  young  man  came  before  him  upon  a  grave  charge  and  was  ac- 
companied by  a  lawyer  in  whose  Judgement  the  recorder  had  lit- 
tle confidence.  The  moment  the  accused  wab  called  upon  to  plead 
he  Jumped  up  hastily  and  said :  **6uilty,  your  honor."  The  record- 
er knew  he  nad  a  fair  defense,  and  calling  him  close  to  tbe  bar, 
•aid  to  him  in  a  friendly  manner: ''Now,  tell  me  who  told  you  to 
plead  guilty.*'  "Me  lawyer,  your  honor."  "Why  did  he  tell  you 
that?"  "Because  he  said  if  me  case  ever  came  up  before  that  old 
hatchet  face  with  the  big  nose  Fd  be  sent  up  for  life  sure,  and  the 
deat  thing  I  could  do  was  to  fall  on  the  mercy  of  the  court" 
Judge  Smyth  enteren  a  plea  of  "not  guilty,"  ordered  the  case  to  be 
heard  and  at  its  conclusion  the  young  man  was  discharged. 
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JeoparOy  in  m  Jiuitloe*0  Oonrt. 

Bench  and  bar  have  laaghed  frequently  ovor  the  Btory  about  the 
Irish  justice  who  declared  that  he  wouldn't  hear  the  other  side  of 
the  case  because  it  had  "a  tindency  to  confoose  the  coort,'*  but  a 
prominent  Fairmont  lawyer,  Mr.  Wait  Conaway,  is  regaling  his 
fHends  with  one  that  goes  it  better  Fairmont  lawyers,  and  in  par- 
ticular Mr.  Conaway,  are  fond  of  good  stories,  and  the  one  just  out 
is  a  tair  sample  of  the  brand.  Mr.  Conaway  recently  was  called  to 
assist  in  the  trial  before  a  Justice,  a  son  of  the  old  sod,  not  far 
from  Littleton,  of  some  employes  of  a  pipe  line  company  or  an  oil 
company,  operating  in  the  community,  who  were  charged  with 
trespass.  With  an  eye  to  securing  as  much  safety  as  possible  a 
Jury  was  demanded.  The  trial  resulted  in  a  verdict  of  not  guilty, 
whereupon  the  court  revolutionized  practice  by  declaring  that  the 
verdict  was  then  and  there  set  aside,  and  the  state  granted  a  new 
trial.  In  spite  of  the  expostulations  of  the  learned  counsel  that  it 
was  against  the  constitution  which  provides  that  a  man  shall  not 
be  pliu^  in  Jeopardy  twice  for  the  same  offense,  the  court  set 
aside  the  Jurv's  finding.  The  second  trial  resulted  in  acquittal 
The  justice  i^gain  set  it  aside,  saying  with  all  the  Judicial  dignity 
possible: 

**J!|flstber  Conaway,  Qi  hev  been  a  justice  of  the  pace  in  this 
deestrict  for  nigh  onto  thirty  years,  audi  the  constytooshun  has 
given  me  more  throuble  than  any  other  wan  thing.  I  have  always 
been  doubtful  about  it,  an'  so  far  as  it  applies  to  this  case,  the 
coort  is  of  the  opinion  that  it  is  incorrect.  Therefore  1*11  set  this 
verdict  aside  and  grant  the  sthate  another  new  trial." 

A  Detroit  millionaire  who  recently  sat  on  a  Jury  in  Justice  court 
had  only  one  criticism  to  offer,  and  in  that  he  deplored  the  lack  of 
dignity  displayed  by  attorneys  and  officers  of  the  law  while  in  the 
court.  The  same  criticism  has  been  made  before  elsewhere,  and  the 
difficulty  may  be  explained  by  an  expt*rience  a  stranger  had  in  a 
Missouri  temple  of  justice.  He  was  struck  by  the  same  lack  of 
dignity  and  an  odor  of  bad  tobacco  when  he  entered  the  courtroom. 

'*Whoisthe  man  with  his  hat  on?"  he  asked  of  a  native. 

**The  sheriff,"  replied  the  Missourian. 

"And  the  man  with  his  feet  on  the  table  and  his  hands  in  his  pocket 

**Tbe  prosecutiog  attorney." 

**  Now,  who's  the  old  guy  with  the  straw  hat  on  and  necktie,  and 
the  corncob  f rnni^oe  and  the  fumigating  tobacco?" 

"The  Judge." 
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WEST  VIRGHIIIl  COURT  Of  APPEALS. 

Decisions    Handed  Down  at   the    Last 

lenn* 


REPORTED  SPECIALLY  M  THE  READERS  OF  THE  RAR. 

Appearing  Here  For  the  First  Time  in 

Print* 

Knight  V.    KDighl. 

From  Greenbrier  County. 

Decree    affirmed. 

Brannon  Judge. 

Syllrbus. 

1.    To  enforce  an  oral  contract  for  the  sale  of  land  the  evidence  of 

the  contract  and  its  terms  must  not  be  doubtful,   but  full,  clear  and 

•fonvincipg. 


Manss-Brunning  Shoe  Co.  v.  Prince. 
From  M«n:M*  County. 
Judgment  reversed,  verdict  set 
aside  !^nd  new  trial  granted . 
Brannon,   Judge. 
Syllabus. 
1.    A  purchaser  of  ^oods  cannot  defeat  payment  for  them  on  the 
^rQQnd  either  that  he  coun^rmanded  the  order  for  them,  or  that  the 
.4|elivery  is  Mter  the  stipulated  date,  if  he  takes  the  goods  from  the 
CfUlnuMl^epot  to  his  store,  opens  the  boxes  containing  them  and 
^^9fai^f^  them,  or  does  any  act  which  only  an  owner  can  do. 
^.    A.  purQh^r  of  goods  who  has  right  to  rescind  the  sale  contract, 
gl.i^tjr^scjAd.  tntoto,  not  m  part.  He  cannot  keep  part  of  the  goods 
4J:id;  Fjstuni  ;l^femainder  without  becqming  liable  for  the  whole. 

3.  A  purchaser  of  goods  cannot  keep  pftrt  pf  them,  and  return  the 
remainder,  and  defeat  payment  for  them  according  to  the  contract  on 
U^e^^jnmoattutt  %he  part  returned  were  not  of  the  .agreed  quality  or 

»4.   iA  verdiCit  which,  on  the  ^ed  fflfcta  of  the  case,  is  contrary  to 
law  must  be  set  aside. 
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Feamster  v.  Feamster. 

From  Greenbrier  Oounty. 

Decree  reversed,  remanded. 

Brannon,   Judge. 

Syllabus. 

A  case  in  which  only  a  question  of  fact  dependent  on  evidence  is 
involved,  no  syllabus  of  law  is  necessary  or  made. 


Bmpire  Coal  &  Coke  Co.  v.  Hull  Coal  &  Coke  Co. 
From  Mercer  County. 

Affirmed. 

McWhorter,    Judge. 

Syllabus. 

1.  It  is  not  necessary  to  give  Jurisdiction,  that  the  declaration 
contains  an  averment  of  the  facts  authorizing  the  plaintiff  to  sue  in 
the  county  where  the  action  may  be  brought;  jurisdiction  will  be 
presumed  unless  questioned  by  plea  in  abatement  interposed  in  proper 
time. 

2.  Where  circuit  courts,  being  courts  of  general  Jurisdiction  take 
cognizance  of  causes,  every  intendment  is  in  favor  of  their  Jurisdiction 
and  rightfully  to  exercise  it. 

3.  Point  2,  Syl.  Hinton  v.  Ballard,  3,  W.  Va.,  682,  and  point  1, 
Syl.,  Humphreys  v.  Railroad  Co.,  33,  W.  Va.,  136,  reaffirmed. 

4.  Although  the  appellate  court  of  this  State  will  supervise  the 
action  of  an  inferior  court  on  a  motion  for  a  continuance,  it  will  not 
reverse  a  Judgment  or  decree  on  that  ground  unless  such  action  was 
plainly  erroneous. 

5.  Point  1,  Syl.,  Railroad  Co.  v.  Laflerty,  2,  W.  Va.  104, 
approved. 

Brannon,  Judge. 
Ex  Part'e  Hill. 
Bail  after  conviction. 

After  convicton  of  a  felony  there  can  be  no  allowance  of  bail  by 
this  court  or  a  circuit  court,  except  that  for  some  cause  extraordinary, 
not  growing  out  of,  but  independent  of,  the  criminal  act,  as  for  sick- 
ness, bail  may  be  granted  before  conviction,  or  after  it  pending  a  writ 
of  error  and  before  actual  commitment  to  the  penitentiary.  The  party 
must  be  laboring  under  a  present  painful,  severe  and  dangerous 
disease,  either  caused  or  aggravated  by  his  imprisonment,  and  there 
must  be  strong  probable  reason,  not  mere  fear,  but  based  on  facts, 
to  apprehend  that  continued  imprisonment  will  be  fatal,  or  at  least 
cause parmanent  grave  injury  to  health. 

2.    Ball  by  supreme  court. 

The  Supreme  Court  of  Appeals  has  Jurisdiction  to  award  a  writ  of 
Habeas  Corpus  having  for  Its  sole  purpose  the  obtaining  of  ball  in  a 
felony  case,  and  to  grant  ball  upon  it.  Ball  may  be  granted  on  mere 
motion  In  the  circuit  court  under  the  Statute. 
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State  Tt  Henry. 

Poflenbarger,  J. 

From  Wetzel  County, 

Affirmed. 

Syllabus. 

1.  In  the  trial  ol  an  Indictment  for  murder  all  inttrumenta 
which  the  evidence  tends  to  show  were  used  in  the  perpetration  of 
the  crime,  may  be  produced  for  the  inspection  of  the  Jury. 

2.  When  the  evidetice  shows  that  the  coat  worn  by  the  accused, 
when  with  the  deceased  just  before  the  killing,  was  found  hidden 
in  the  prisoner's  room  between  the  mattress  and  slats  of  his  bed, 
and  there  are  spots  on  it  which  might  have  been  made  by  the 
blood  of  the  deceased,  and  on  other  clothing  of  his  worn  at  the 
same  time  similar  spots  are  found,  and  the  mode  of  the  killing  was 
such  as  makes  it  probable  that  the  blood  of  the  victim  did  spatter 
upon  the  clothing  of  the  murd«>rer,  such  clothing  may  be  produced 
at  the  trial  for  the  inspection  of  the  Jury,  and  a  witness  who  saw 
the  spots  soon  after  the  murder  may  testify  that  he  supposed  the 
spots  were  blood  stains,  as  the  statement  is  nothing  more  than  his 
opinion,  and  that  is  all  he  could  state  with  certainty. 

3.  It  is  not  error  to  allow  the  Jury  to  inspei^t  instruments  used 
in  the  commission  of  the  crime  and  the  clothes  of  the  prisoner, 
bearing  marks  which  the  evidence  shows  may  be  blood  stains,  and 
to  hear  non-expert  testimony  as  to  the  character  of  the  marks, 
without  it  having  been  established  by  microscopic  examination  or 
otherwise  that  the  marks  are  blood  stains. 

4.  When  the  motive  for  the  crime  appears  to  have  been  robbery 
and  there  is  evidence  tending  to  show  that  the  prisoner  was  prao* 
tically  without  money  Just  before  the  murder  and  had  considera* 
ble  money  immediately  afterwards,  but  claims  that  it  was  his  own,, 
it  is  proper  to  ask  him  on  cross  examination  if  he  did  not,  short- 
ly before  the  murder,  deposit  for  drinks  at  a  saloon,  pay -checks 
representing  wages  due  him. 

5.  It  is  not  error  to  refuse  to  instruct  the  Jury  that  they  are 
not  permitted  to  say  blood  found  on  the  clothes  of  the  accused,  is 
human  blood,  in  the  absence  of  the  establishment  of  that  fact  by  a 
microscopic  examination. 

6.  When  a  view  of  the  premises  is  taken  the  court  is  not  bound 
to  instruct  the  Jurv  that  they  should  not  consider  as  evidence  any 
of  the  objects  or  locations  pointed  out  to  them  upon  the  grounds. 

7.  Errors  in  the  rulings  of  the  court,  madfe  during  the  trial  and 
as  to  other  matters  not  vital  and  jurisdictional  in  theii  nature,  but 
such  as  may  be  waived,  must  be  affirmatively  shown  by  the  record, 
else  the  proceedings  are  conclusively  presumed  to  be  regular. 

8.  The  following  verdict  is  sufficient:  ''We,  the  Jury,  find  the 
defendant,  8.  H.  guilty  of  murder  in  the  first  degree  as  charged  in 
the  within  indictment" 
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9.  When,  upon  a  writ  int  enet  u  Jn&gment  in  ^  criminal  caae, 
oyermling  a  motion  to  set  aatde  a  teraiet  and  award  a  new  trial 
on  the  groand  that  the  Terdici  Is  contrary  to  the  eridence,  not  the 
tacta^  is  certified  in  the  bill  of  ^reeptiona,  this  court  will  not  re- 
Terse  the  Judgment,  unless,  alter  rc^ectinff  all  the  conflicting  oral 
srrideaoe  of  the  exceptor,  and  gitteg  full  Mth  amd  ct«dft  to  that 
of  the  adretve  pMuty,  the  decision  of  the  tttal  comt  still  appean  to 
be  wrong. 

Jackson  ▼.  Land  Association. 

from  Randolph  Oonnty. 

Decree  affirmed. 

Brannon,  Judge. 

Qsrilatns. 

1.  A  coBimlssioaer  ofdcdinquent  and  forfeited  lands  dlTidena 
large  tract  into  hUa  tot  sal<i.  At  one  end  of  the  tract  he  mttrks  a  line 
from  the  otttalde  line  part  of  the  way  through  the  tract;  at  the  other 
sad  be  marks  aline  part  of  the  way  through  the  tract.  These  two 
lines  eitended  throngh  the  tract  will  not  meet  and  formaoontinuous 
line  from  outside  to  outside,  bat  are  distant  from  each  other.  The 
plat  of  the  commissioner  shows  a  straight  continuous  line  from  outside 
to  outside  of  the  tract  This  straight  line,  conforming  to  the  plat  is 
the  true  line. 

2.  A  line  should  not  be  deflected  except  in  order  to  conform  to  the 
intention  of  the  parties.  And,  if  possible,  a  line  should  be  construed 
to  mean  a  continuous  line. 

3.  The  law  is  different  in  forcing  a  purchaser  to  pay  purchase 
money  la  case  of  an  executory  contract  from  what  it  fs  Iq  the  case 
where  a  deed  conTeytng  legal  title  has  been  accepted  by  the  pufiShaser, 
with  geneml  warranty. 

4.  An  anstiter  seeking  to  resist  tbe  enforeement  of  a  lien  for 
porohivie  moaey  in  a  deed  of  general  warranty  for  land  must  tfle^e 
insolyenQf  of  the  grantor,  or  a  better  ad^eise  tltle^  or  a  soft  aetnaUy 
pending  or  threatened  contesting  the  title  and  in  ease  of  a  soft  only 
threatened,  the  answer  most  state  i^anstble  and  sobstantUI  grounds 
for  such  threatened  suit^  such  grounils  as  ought  to  cause  a  reasonable 
man  to  fear  the  loss  of  his  land. 


Bank  Y.  Loar. 
McWhorter,  Judge. 
From  Wayne  Ooui^. 
Beyersed. 
Syllabus. 
Upon  a  deorarrer  to  evidence^  in  applying  ttterrufe  laid  dcmn  by  this 
eoari^  in.  Heard   T.   By.  Oo.,    26,  W.   Va<,  456,  Syl.  Pt.   1,    the 
demurrea  ianotentttMlio  tbe  benefit  ef  eridenoe  cfllttred  in  the  eue 
by  tHni^  nor  to  any  haftrencsa  to  in  drami  tbereffsaiki  wfkl6h  oTidence 
is  incompetent,  and  tasimisniMe   bat  wbieh  Iw  been  Ittpvoperly 
admitted  OTer  the  objection  of  demurrant. 
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6MU  of  WeHi  VlfgtiHft,  Ht  ftrf, 

Wm.  Kloak,  Aug.  Kloak  aod  Louis Schoeitfer, 

IPtrtDert,  tradfDff  as  Klosik  Bitw.  &  Go., 

vs. 

J.  1.  OoTTitt  and  Mary  P.  AtMlnsott. 

PolteDbliil^er,  ^udge. 

From  Mercer  Ooaoty. 

Betened  and  SemandlM.. 

Syllabus. 

1      Sea^oable  tiomnel   fees  may   be  ittcloded  In  esitimatiog  tbe 

damages  in  ao  actioo  oo  an  iDjaoctioD  bond,  wheo  tbe  injunctioii  bas 

been  imj^roperty  of  wroDgfolly  sued  oat,  aod  tbe  coqds^I  fees   were 

paid,  ot  agreed  to  be  paid,  tor  proearidg  the  dissolution   of  tbe  itt- 

junctlbl^. 

2 .  A  bni  toeujoifi  a  ssile  of  t>er^Dal  property  under  a  deed  of  trust, 
seourlDg  the  payment  of  non-negotiable  promisisdry  notes,  given  for 
the  purchase  money  of  the  proj^elty,  alleging  also  that  tbe  plaintiff 
therein  had  refused  to  accept  the  prt>perty  under  the  contract  and 
had  caused  the  same  to  be  sold  linder  attachment  proceedings  and 
purchased  it,  is  essentially  and  pfimailly  a  bill  for  injunction  having 
been  dissolved,  counsel  fees  are  allowable  as  part  of  the  damages  in  an 
action  on  the  bond . 

3.  In  such  case  money  actulilly  and  becessarily  paid  out  for  trav- 
dittg  expenses  and  other  legitimate  purposes,  id  procuring  the  dissolu- 
tion of  the  tnjtinction,  should  be  included  in  the  damages,  but  noth- 
ing should  be  allowed  as  compensation  for  loss  of  time  dor  for  tbe  de« 
tention  of  the  property. 


State  vs  Clark. 

Poffenbarger. 

From  Mingo  Oouuty. 

Affirmed. 

Syllabus. 

1.  A  bare  trespass  against  the  property  of  another,  not  hie  dwel- 
Uttg-faotise,  is  dot  sufficient  provocation  to  warrant  the  owner  in  us- 
itfg  a  deadly  wea^d  in  its  defense.  tTnder  certain  circumstances 
trespass  against  tbe  dweliidg-boose  will  justify  it. 

2.  Where  an  attack  is  made  with  murderous  Intent  and  with-  a 
deadly  weapon,  ih^te  being  a  sufficient  overt  act,  thd  person  attaeked 
befng  biidself  without  fault,  is  under  no  duty  to  fly  or  retreat;  he 
mUf  stand  hia  ground  and  if  need  be  kill  bis  adVenary. 

8.  One  wfiro  ban  heed  threatened  with  sdcb  an  attack  and  bas  rea- 
sonable ground  to  believe  it  will  be  made,  n^y  arm  himself  for  de- 
Mdm,  and  id  ifucb  caite  no  inferedce  of  malice  can  be  drawn  from 
the  fact  of  prepanrtiod .  But  it  is  for  the  ititf  to  determine,  from  all 
tbe  credence  id  the  cade,  whether  there  iras  reasonable  g^und  for 
such  belief,  and  the  purpose  fbt  which  the  deadly  Weapon  was  procur- 
ed. 

4.  In  canr  of  aMmlt,  not  made  with  tbe  idtent  to  kill  or  do  great 
bodily  bafmf,  ot  Wbed  the  persod  asaaulted  is  dot  in  his  dwelling-house 
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be  cannot  Justiflably  kill  bis  aBsailaot  witbont  Hret  baying  retreated 
••To  tbe  wall." 

5.  Tbe  court  is  not  bound  to  give  two  or  more  instructions  on  tbe 
same  subject  or  pbase  of  tbe  case  and  substantially  alike. 

6.  It  is  not  error  to  refuse  instruction,  tbe  giving  of  wbicb  would 
raise  immaterial  and  irrelevent  issues  and  tbereby  tend  to  mislead  and 
confuse  tbe  Jury. 

7.  Tbe  statutory  requirements  respecting  tbe  time  of  issuing  writs 
of  VmirtfaxiaM  for  petit  juries  and  summonses  to  jury  commissionera 
to  draw  tbe  jurors  are  directory,  and  substantial  compliance  tbere- 
witb  is  sufficient. 

8.  Separation  or  misconduct  of  tbe  jury  in  a  criminal  case  onlj 
raises  a  presumption  of  impurity  in  tbe  verdict,  and  if  tbat  presump- 
tion oe  fully  overcome  and  it  be  sbown  beyond  reasonable  doubt  tbat 
tbe  prisoner  bas  not  been  prejudiced  tbereby,  sucb  seperation  or  mis- 
conduct does  not  vitiate  tbe  verdict. 


State  vs  Beatty. 

Poffenbarger  J. 

From  Preston  Oounty. 

Affirmed. 

Syllabus. 

1.  If  in  a  felony  case,  tbe  record  sbows  tbat  tbe  defendant  ••plead 
not  guilty"  instead  of  saying  ••tbesaid  defendant  says  be  is  not  guil- 
ty" ^.,  tbe  record  is  sufficient,  as  to  tbe  plea,  to  sustain  a  convic- 
tion. Tbe  plea  operates  as  a  legal  denial  of  tbe  cbarge  laid  in  tbe 
indictment,  going  to  all  of  its  allegations,  and  to  put  tbe  defendant 
upon  trial,  and  it  is  sufficient  if  the  record  sbow  tbat  tbe  prisoner  bas 
plead  not  guilty. 

2.  Tbe  omission  from  tbe  record  of  tbe  mfmOiUT  or  joinder  of  is- 
sue, in  sucb  case;  does  not  vititate  tbe  judgment;  for  tbe  plea  of  not 
guilty,  witbout  more,  legally  puts  tbe  defendant  on  trial  by  jury,  and 
tbe  mmMUr  is  a  mere  form,  altbougb  tbe  better  practice  is  to  insert 
it. 

3.  Tbe  court  is  not  bound  to  instruct  tbe  jury,  in  a  murder  case, 
tbat  if  tbey  find  tbe  defendant  guilty  of  first  degree  murder,  tbey 
may  recommend  in  tbe  verdict  tbat  be  be  confined  in  tbe  pen- 
itentiary, and  tbus  avert  tbe  infliction  of  tbe  deatb  penalty,  unless 
tbe  prisoner  requests  tbe  giving  of  sucb  instruction. 

4.  Wben,  in  sucb  case,  tbe  record  is  silent  as  to  tbe  asking,  giv- 
ing, or  refusal  of  sucb  Instruction,  it  is  conclusively  presumed  tbat,  if 
requested  by  tbe  prisoner,  it  was  given,  and  if  it  was  not  requested, 
tbat  be  waived  it. 

5.  Tbe  rule  tbat  tbe  appellate  court  will  not  reverse  tbe  judg- 
ment of  an  Inferior  court,  unless  error  appear  upon  tbe  face  of  tbe  re- 
cord, and  tbat  all  presumptions  are  in  favor  of  tbe  correctness  of  tbe 
judgment,  and  tbat  errors  in  tbe  rulings  of  tbe  court  male  during 
tbe  progress  of  tbe  trial,  and  as  to  otber  matters  not  vital  and  juris- 
dictional in  tbeir  nature,  but  sucb  as  mi^  be  affirmativedy  shown  by 
tbe  recerd,  applies  to  procedure  in  criminal  as  well  as  civil  cases. 
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6.  Whether  marder  is  of  the  flrat  degree  or  second  degree  depends 
upon  whether  the  act  which  produced  death  was  accompanied  by 
specific  intent  on  the  part  of  the  slayer  to  taJce  life.  When  such  in- 
tent exists,  and  the  circumstances  of  the  killing  are  not  such  as  to 
excuse  or  Justify  it,  or  reduce  the  offense  to  manslaughter,  the  hom- 
icide is  murder  of  the  first  decree.  Subject  to  the  foregoing  excep- 
tions, the  law  is,  that,  when  the  act  of  the  accused  which  results 
In  death  is  accompanied  by  such  intent,  the  act  and  intent  combined 
include  all  the  elements  of  first  degree  murder.  In  all  cases  of  kil- 
ling under  circumstances  which  render  the  slayer  guilty  of  murder, 
and  the  act  which  produced  death  was  not  accompanied  bjr  such 
specific  intent,  the  grade  of  the  crime  is  murder  of  the  second  de- 
cree. 

7.  Where  the  killing,  although  intentional,  is  done  In  pahsion,  in 
heat  of  blood,  upon  sudden  provocation  by  gross  indignity,  out  of  ten- 
derness for  the  frailty  of  human  nature,  the  law  reduces  the  offense 
to  manslaughter,  but,  however  great  the  provocation  may  have  been, 
if  there  has  been  sufflcieot  time  for  passion  tu  subside  and  for  reason 
to  return,  the  homicide  is  murder. 


St.  Lawrence  Co.,  vs.  Holt  and  Mathews. 

Poffenbarger,  Judge. 

From  Pocahontas  Couoty. 

Affirmed. 

Syllabus. 

1.  An  adjudication  that  a  particular  case  is  of  equitable  Jurisdic- 
tion is  not  void,  even  if  erroneous  and  cannot  be  disturbed  by  a  collat- 
eral attack. 

2.  B.  conveyed  to  K.  certain  real  estate  in  consideration  of  twelve 
thousand  dollars,  of  which  three  thousand  dollars  was  paid  in  cash 
and  the  residue  secured  by  a  deed  of  trust.  K.  then  conveyed  the 
land  to  the  St.  L.  B.  &  M.  Ck),  and,  later,  B .  caused  the  trustees  to 
advertise  the  land  for  sale,  under  the  deed  of  trust.  Thereupon  K 
and  the  St.  L.  B.  &  M.  Ck).  enjoined  the  sale,  alleging  in  their  bill 
that  H.  &  M.  claimed  to  own  1,632  acres  of  the  land  in  fee  under  an 
older  grant  than  the  one  under  which  plaintiffs  claimed  and  had  in- 
cluded the  same  in  a  survey  made  by  them,  that  this  claim  consti- 
tuted a  serious  cloud  on  the  title  and  that  plaintiffs  did  not  know 
whether  said  surveys  were  accurate  or  said  title  of  H.  &  M.  valid,  and 
prayidg  that  the  sale  be  stayed  until  the  title  should  be  settled  and  qui- 
eted and  that  H.  and  M.  and  B.  be  required  to  deduce  their  respective 
titles.  Although  made  parties  and  served  with  process,  H.  &  M. 
made  no  appearance  or  defense  to  the  bill.  X^e  circuit  court  caused 
the  St.  L.  B.  &  M.  Co.  to  bring  an  action  of  ejectment  and  enjuined 
the  sale  pending  the  trial  of  the  ejectment  suit.  B.  appealed  from 
this  action  and  the  appellate  court  dissolved  the  injunction  and  un- 
qualifiedly dismissed  the  bill  and  decreed  costs  against  the  complain- 
ants. 

HfiLD:  That  the  decree  is  an  absolute  and  final  adjudication  that 
H.  &  M.  had  no  valid  title  to  the  land  and  estops  them  to  set  up,  in 
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UieacUoo  of  ^jectmeDt,  tbe-»aid  older  ^niot  under  which  they  claim, 
lund  that  tfhe  court  properly  allowed  the  St.  L.  B.  &  M.  Go,  to  intro- 
duce, OD  the  trial  of  said  action,  the  record,  and  decision  of  the  ^>- 
pellate  court,  in  said  chancery  cause,  as  evidence,  and  instructed  the 
jpry  ttot  the  legal  title  to  the  land  was  in  said  trustee. 


J.  F.  Yorlc,  Administrator,  ^tc, 
vs. 
Railway  Officials  &  Employees  Accident  Association. 
Poffenbarger,  Judge. 
From  Wayne  Oounty. 
Reversed  and  Remanded. 
Syllabus. 
1.     A  paymaster's  order,  given  by  an  employee  of  a  railway  com- 
pany to  an  insurance  company,  for  the  payment,  out  of  the  wages  of 
the  employee  thereafter  to  be  earned,  of  an  insurance  policy  premium 
in  installments,  reciting  that  the  assignment  is  '4n  lieu  of  payments,*' 
anti  containing  a  clause  whereby  the  insured  agrees  that  failure  from 
any  cause  to  deduct  from  his  wages  any  of  the  installments  shall  be  at 
his  risic  and  effect  a  forfeiture  uf  all  rights  of  himself  and   his  benefi- 
ciary under  the  policy,  and  waives  for  himself  and  beneficiary,   notice 
of  the  payment  or  non-payment  of  the  premium,  is  not  equivalent  to 
the  payment  of  the  premium,  although  delivered    by    the  insurance 
company  to  the  paymaster  of  the  railway  company  and  filed  in  his 
office;  and  if,  after  it  is  so  filed,  the  employee  continue  in  the  service 
of  the  railway  company  and  earn  wages  continuously  until  the  time 
of  his  death  by  accident,  but,  by  inadvertance,    the    premium  is    not 
deducted,  and  he  draws  all  his  wages  and  the  premium  is  not  actually 
paid,  no  recovery  can  be  had  on  the  Insurance  policy,  when  the  polkqr 
and  application  therefor  make  the  order  a  part  of  the  policy  and  oon- 
iract. 


FearonJiUmber  So  Veneer  Oo., 

W.  P.  Wilson,  ietr#l. 
Poffenbarger,  Jndfe. 
From  Wayne  Oooi^. 
Bevefsed  and  remaodid. 
€lsrllabus. 
When  a  deed  l8<nEiade  in  'purstiance  of  a  contiact  of  sale  of  r^  tm- 
tate,    entered   iivto  uoder  a^misapprehension,  or  in  .ignorance,  of  ^ 
location  of  the  ▼endor's  landjand  conv^s  to  the  purohpaer  a  tiaot  «f 
land  wholly  xHffefftnt  In  location  and  oharaoter  trov   Irtie   Und  dm- 
tracted  for,  a  eoort  of  equity^will,  at  the  suit  of  the    vendee,   reasipd 
the^trefi  tract  of  salejmd  put  the  parties   in  €Mu,quo,  althoqgh  ttm^ 
was  00  fraudulent  intent  oo   the  part  of  the  grantor.     In  such  fm^ 
reecision  reeulte  from'tiiemcttoabmistake  under  whldi  Uie  jNkrjMm  en- 
tered into  the  tmi^nMSt. 
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Hurricane  Telephone  Co.,  vs  J.  Chas.  Mohler,  et  al. 

Poffenbarger,  J. 

From  Kanawha  County . 

Affirmed  and  remanded . 

Syllabus 

1.  A  bill  of  discovery  may  be  filed  by  a  party  to  an  action  at  law 
to  compel  discovery  in  aid  of  the  action  or  of  the  defence  thereto,  al- 
though by  sections  22  and  23  of  chapter  130  of  the  Code  the  party 
filing  such  bill  may  compel  the  other  party  to  attend  and  be  examined 
•as  a  witness  for  him  in  relation  to  the  same  matters . 

2.  An  appeal  lies  from  an  order  requiting  an  answer  to  such  bill 
when  the  amount  involved  in  the  action  is  of  greater  value  or  amount 
than  one  hundred  dollars  exclusive  of  cost,  although  it  is  not  an  or- 
•der  for  the  payment  of  money  nor  one  directly  involving  freedom. 

3.  Although,  as  a  general  rule,  a  bill  of  discovery  does  not  lie 
tor  the  purpose  of  determining  whom  the  plaintiff  therein  may  sue  at 
law,  if  the  bill  alleges  that  the  defendants  have  been  sued  at  law  as 
late  partners  and  sets  out  enough  to  show  that  a  good  cause  of  action 
has  been  alleged  against  the  defendants  as  such  co-partners,  and  the 
•defendants  have  filed  a  plea  in  abatement,  denying  that  the  firm  or 
company  whose  name  is  signed  to  the  agreement  sued  on  was,  at  the 
time  said  contract  was  made  or  at  any  time,  a  partnership  composed 
of  the  said  defendants,  they  may  be  required  to  discover  whether  they 
were  such  partners  to  aid  the  plaintiff  in  maintaining  his  side  of  the 
issue  thereby  tendered. 


J.  B.  Cochran,  vs.  Shanahan,  Stull  &  Ayres. 

Poffenbarger,  Judge. 

From  Mercer  County. 

Affirmed. 

Syllabus. 

1 .  The  law  of  fellow  servants,  as  enunciated  in  Jackson  vs.  Bail- 
w$iy  company,  43  W.  Ya.,  380,  approved  and  applied. 

2.  An  employee  of  a  firm,  engaged  in  the  opening  of  a  tunnel  for  a 
railroad,  was  directed  by  the  foremen  of  the  employers  to  swab  out 
drill  holes  with  a  wooden  stick.  After  swabbing  out  fifty  or  more 
holes  and  finding  one  which  was  obstructed,  he  was  required  by  the 
foremen  to  take  a  steel  drill  and  open  the  obstructed  hole.  While 
doing  so,  under  the  direction  of  one  of  the  foremen  who  stood  by  and 
gave  instructions,  an  explosion  occurred  in  the  hole  which  wholly  de- 
stroyed one  of  the  employee's  eyes  and  seriously  impaired  the  other. 
There  was  no  evidence  that  the  firm  had  failed  to  perform  any  of  the 
dpties  imposed  by  law  upon  masters  for  the  protection  of  their  ser- 
vants, such  as  providing  a  safe  place  to  work,  suitable  tools,  machin- 
ery and  appliances  to  work  with,  competent  servants  and  proper  rules 
for  conducting  the  business,  nor  was  the  cause  of  the  explosion  shown, 
^e  court  sustained  the  motion  to  exclude  the  evidence  after  giving 
the  plaintiff  an  opportunity  to  take  a  non-suit.  HBij>:^That  the 
evidence  was  insufficient  to  sustain  a  verdict  and  was  properly  exclud- 
ed by  the  court. 
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McKeodreey.  8helton. 

From  Cabell  Ooantj. 

JudgmeDt  affirmed. 

Braoooo,  Jadgia^ 

:i:ipT'^^  «irr^pe?  ^eo^^s^iv^f  .^. 

f^WairaS  187).  °*'^**^''^'*'°  *^*'*«°'*  "<i  excepted  toT 

White  V8  C!ook. 

Poflenbargrer,  J. 

From  Mercer  County. 

Affirmed. 

1       A  -    ,.        w  Syllabus. 

♦h»'H»^.,     u'^f'**J?'''^°*  «'*«''*'  and  his  deputy,   provldlna  that 

thedeputy  shall  collect  all  the  taxes,  with  slight  exieplkms    fnd  do 

^.nn.  nfTK'""'  *»»«  ^^^^'fl's  office  In  one  district  and  attend    the    s«? 

fllons  of  the  court  during  stated  portions  of  the  time  each  year    ^ 

L^  K*^K.*"  ^^^^  '"'^  commissions  allowed  by  lawTin^e  wort 

done  by  him,  and  is  to  pay  the  sheriff  one  hundred  dXre  a  7^ 

the  agreement  violates  Sec.  6  ch  7  of  the  Code.  prohlbltlngThe  satt 

farming,  in  whole  or  m  part,  of  any  office  uX  the  ifws  o"  tW. 

.,Ji>^^t^^?A  ^tt"^}  P'^''***'^  ""*'  the  payment  of  the  sum 
agreed  to  be  paid  by  the  deputy  shall   be  paid  out  of  the  fee«  and 

^aTiSv7di'',!fr  T  '"  ''"'**'^°  «'  -^"^  statute"  but  wJSn  l^  <^ 
uthoFiT  ...'**'  '**"  payment  of  such  sums  without  specifying  that 
I!  2rlvS^t^'i'*„r'  °'  '*i'  (*^  *°'*  commissions,  it  Is  a  <^tr^tl)  w 

fnH.l?w,*^*m""°,**'°'*'''°*P""''»'««  o'the  office  In  jSrt 
and  18,  tnereiore,  illegal. 

/ki  a  1?°^  ^i^®°  ^^  *  deputy,  conditioned  for  the  performance 
of  his  datiee  a8  deputy  sheriff,  and  containing  in  one  of  ite  clauses  a 
reference  to  said  contract,  is  void  as  to  the  private  interest  of  the 
sheriff  and  his  deputy,  so  far  as  it  may  relate  to  them,  and  no  recov- 
ery can  he  had  thereon  for  any  fees  or  commissions  or  the  sum  SDecl- 
fled  in  said  contract  to  be  paid  by  the  deputy. 

4.  But  the  sheriff  may  recover  thereon  the  taxes,  fines,  other  pub- 
lic dues  f  and  money  received  by  the  deputy  on  executions  and  other 
process,  although  he  may  have  satisfied  the  state,  county,  district  and 
creditors  as  to  such  fund  and  such  recovery  only  operates  to  reimburse 
him;  for  these  funds  came  into  the  hands  of  the  deputy  as  a  defacto 
officer,  by  virtue  of  the  law  as  much  as  by  reason  of  the  contract,  and 
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primarily  belong  to  the  public  and  inaooeDt  private  iodiyiduals,  and 
said  itatae  is  not  allowed  to  so  operate  as  to  imperil  the  interests  of 
the  public  or  innocent  persons. 

5.  Public  policy  demands  protection  of  public  funds  in  the  hands  of 
de/oeto  officers  as  well  as  prohibits  the  sale  or  farming  of  offices,  and 
alUiough  ordinarily  where  a  contract  grows  immediately  out  of,  or  is 
connected  with,  a  contemporaneous  or  prior  illegal  contract,  the  11- 
leg^Etlity  of  such  contract  enters  into  the  contemporaneous  or  subse- 
quent contract  and  vitiates  it,  from  considerations  of  public  policy^ 
that  rule  is  not  applicable  when  the  illegal  part  of  the  contract  can 
be  severed  from  the  balance  of  it  and  it  is  necessary  to  do  so  to  protect 
funds,  which,  in  their  nature  primarily  belong  to  the  public  and 
persons  unconnected  with  the  illegal  contract. 

6.  A  sheriff  cannot  maintain  a  bill  in  equity  for  an  account  against 
his  deputy  without  showing,  by  sufficient  allegations,  special  circum- 
stances entitling  him  to  recover  as  necessary  to  complete  and  ade- 
quate relief,  or  that  the  accounts  are  complicated  and  intricate. 

Bva  B.  Swindell,  Plaintiff  Below,  Defendant  in  Brror, 

vs. 

H.  H.  Harper,  Defendant  Below,  Plaintiff  in  Error. 

Poffenbarger,  Judge. 

From  Baleigh  County. 

Reversed  and  Remanded. 

Syllabus. 

1.  A  defendant  upon  whom  process  summoning  him  to  answer  aih 
pears  to  have  been  served,  cannot  take  advantage  of  any  variance  in 
the  writ  from  the  declaration,  unless  the  same  be  pleaded  in  abate- 
ment. 

2.  When  the  amount  of  damages  assessed  by  the  Jury  is  within  the 
amounts  laid  in  both  the  writ  and  the  declaration,  a  motion  in  arrest 
of  Judgment  is  properly  overruled. 

3.  In  an  action  for  slander,  words  spoken  at  different  times  before 
suit  brought,  though  not  declared  on,  may  be  given  in  evidence  to 
show  the  intent  with  which  the  words  declared  on  were  spoken,  but 
words  spoken  after  suit  brought  cannot  be  given  in  evidence,  for  they 
may  be  ground  for  another  action. 


John  W.  Smith, 
vs 
A  Gott,  Adm'r.,  Etc.,  et  al  Mahala  A.  Johnston,  Appellant, 
Poffenbaiger,  J. 
From  Mercer  County. 
Reversed. 
Syllabus 
1 .    Two  sisters,  being  Joint  owners  of  a  tract  of  two  hundred  acres 
of  land,  married  and  afterwards  partitioned  the  land  by  mutual  con- 
veyances, their  husbands  Joining  in  the  deed,   but,   by  inadvertence, 
the  conveyance  of  the  share  of  one  of  the  sisters  was  made  to  her  and 
her  husband.    The  husband  having  died,   his  Judgment   creditors, 
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clailiDKift  iftkBi  he  wm  the  oirciei'  of  an  afidlTid«l  half  of  one  of  the 
huadfed  acfes  of  the  land  so  oo'oTeyed,  sought  to  enfoite  the  alleged 
Hens  of  their  ladgmeote  thereon  and  to  snhjedt  the  one-  half  of  said 
land  to  the  sattsfaetion  thereof.  Held:-^That  the  eqnitahle  title  to 
the  whole  of  said  one  handred  acres  is  owned  by  the  wldol^  of  said 
decedent  ahd  that  the  creditors  hate  no  liens  upon  any  part  of  the* 
same. 

2.  In  the  absence  of  statutory  enactments  establishing  a  different 
rule,  a  Judgment  creditor  acquires  no  better  right  to  the  estate  of  th» 
debtor  than  the  debtor  himself  has  when  the  Judgment  is  recovered. 
He  takes  it  subject  to  every  liability  under  which  the  debtor  held 
it  and  subject  to  all  the  equities  which  exist  in  favor  of  third  parti^; 
and  the  lien  of  his  Judgment  is  limited  to  the  actual  interest  of  the 
debtor  in  the  land. 


The  Chilhowie  Lumber  Ooompany 

TS. 

J.  0.  and  W.  B.  Lance  &}0o. 

Poffenbarger,  Judge. 

From  Mingo  Oouoty. 

Afbrmed. 

Syllabus. 

1.  In  an  action  at  law  against  a  non-resident,  in  which  an  attach- 
ment has  been  sued  out,  if  the  absent  defendant  appears  generally  to 
the  section,  there  may  be  a  personal  Judgmeot  only  against  him,  or  a 
personal  Judgment  and  an  order  and  Judgment  subjecting  the  attach- 
ed property,  although  there  is  no  order  of  publication  in  the  case. 

2.  Although  a  writ  of  error  lies  generally  only  for  errors  of  law 
apparent  in  the  record,  if  a  court  proceeded  in  a  cause,  upon  the  er- 
roneoQs  assumption  or  finding  of  some  preliminary  fact,  essential  to 
its  exercise  of  Jurisdiction  in  the  premises,  as  when  thei^  is  Want  Of 
such  proceedings  as  is  necessary  to  bring  the  party  Into  ctourtaittd 
make  him  a  party  to  the  record,  its  finding  in  respect  to  such  matter 
of  fact  is  reviewable  On  such  writ. 

3.  The  action  of  the  Court  below  in  overrulifig  a  dlotioh  tOMt 
aside  a  Judgment  before  the  expiration  of  the  term  at  which  the  Judg- 
ment was  rendered,  on  the  ground  that  there  wais  an  utisluthotttifd 
appearance  by  attorney  as  to  the  Judgment  debtor,  when  several 
orders  entered  in  the  case  at  former  terms  show  a  general  appearance 
for  him  by  attorney,  will  not  be  disturbed  by  the  appellate  court 
unless  the  motion  was  silpportbd  by  a  clear  prepondertinee  of  evi- 
dence. 


Fred  Judy  v.  0.  G.  Lashley. 

Poffedbai^r  J. 

Ffom  rfuck^r  Ootihty. 

^rit  of  Prohibition  AWaitfed 

Syllabus. 

1.    Police  power  of  a  municipal  coipdratlonf  dfej^hdis  upon  the  will 

of  the  legislature,  and  a  city,  town  or  village  dan  odly  exercise  such 
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police  power  as  is  fairly  iocluded  in  the  grant  of  powers  by  its  charter. 

2.  Section  28  of  chapter  47  of  the  Oode,  by  vesting  in  the  councils 
of  municipal  corporations  power  and  duty  '*to  protect  the  persons  and 
property  of  the  citizens  of  such  city,  town  or  ylUage,  and  to  preserve 
peace  and  good  order  therein,"  does  not  confer  power  to  punish  acts 
niade  cHfaiiilai  by  the  State  law  ahd  fulljr  cdveHd'  thefebirt  except 
such  as  would  be  attended  with  circumstances  of  aggravation  not  in- 
cluded in  the  State  law.  Such  power  must  be  specifically  and  ex- 
pressly given  by  the  legislature  before  it  can  be  exercised  by  such  cor- 
poration. 

3.  The  carrying  of  deadly  weapons  being  an  offence  fully  provided 
for  and  punished  by  law  and  being  ah  act  not  in  itself  amounting  to 
a  breach  of  peace,  cannot  be  made  an  offence  and  punished  by  a  mu- 
nicipal ordinance,  unless  expressly  authorized  by  the  municipal  char- 
ter. 

4.  Prohibition  lies  to  restrain  the  mayor  of  a  town,  incorporated 
under  the  provisions  of  chapter  47  of  the  bode,  from  Imposing  a  fine 
upon  a  person  for  carrying  deadly  weapons  and  from  collecting  the 
same,  under  an  ordinance  making  such  act  an  offence  and  punishing 
It  by  fine  and  imprisonment,  as  such  ordinance  is  void  and  the  mayor 
is  without  Jurisdiction  in  the  premises. 

Over  in  Nicholas  county  the  other  day  a  young  gentleman  was 
driving  along  the  road  with  what  in  Pehdleton  county  is  known  as 
his  *best  ffirr  seated  contentedly  beside  him  in  the  buggy.  The 
horse  had  been  allowed  to  select  his  own  slow  gait  on  the  cool 
highway.  Tho^^  young  man'9  and  had  stolenf  ^ntly  around  the 
young  lady's  waist,  and  there  you  had  a  picture  of  sweet  content 
but  seldom  witnessed.  Presently  the  couple  became  aware 
that  a  farmer  passing  along  the  road  in  the  opposite  direction  wa» 
staring  at  them.  The  yoang  gentleman  in  the  buggy  instantly 
flashed  defiance  at  the  intruder.  "B'tibber!"  he  cried  sarcastically 
"Bub  her  yourself,*'  quickly  answered  the  farmer;  "you've  got  your 
arm  around  her." 


UNIVERSITY  OF  VIRGINIA, 

LAW  DEPARTMENT. 

Two  years'  course  leading  to  the  degree  of  Bachelor  of  Laws. 
The  University  is  located  fat  eh6ugh  Sdatft  for  mild  winters, 
and  is  too  high  for  malaria. 
Session  begins  September  15th. 
For  Catalogue  address, 

8ECBBTABY  OF  THE  FACULTY, 

University  Station, 

Charlottsville,  Va. 
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OPFKZRS  AND  STANDING  COMMITTEES 
1902. 


Officers. 


OEOBOE  E.  PSIOE, 

OhArlaston. 

▼XOB-PSanDSHTt. 

JOHN  A.  HOWABD,  Wheeling  (Flnt  District). 
S.  D.  TALBOTT,  EUdiui  (Second  District.) 
S.  H.  MOBTON,  AddiBon  (Third  District.) 
0.  D.  MEBBIOK,  Parkersbnrg  (Fonrth  Distriot) 
Z.  T.  YIKBON,  Huntington  (Fifth  Distriot) 


lABT. 

JOHN  W.  DATI8, 
Olsrksborg. 


W.  N.  lOLLEB, 
Parkersbnrg. 

aiauuTifB  oouvoiL. 
W.  P.  WIIiLET,  Morgantown. 
D.  0.  WBATENHAYXB,  ICartlnsbarg. 
B.  M.  AJTBTiini,  Parkersbnrg. 
HEMBT  M.  BU88ELL,  Wheeling. 
0.  D.  MEBBIOP,  Parkersbnrg. 


Digitized  by  VjOOQIC 


THE  BAR.  869 


STANDING  OOMMITTEES. 


OOHMITEE  ON  ADHISSIOKS. 

Gbobob  B.  OaziDwxll,  Wheeling. 
T.  L.  HsmxTiB,  Welch. 
J.  Hop  Woods,  Fhilippi 
JoHK  A.  Pbirov,  Lewisbnrg. 
8.  B.  Hall,  New  IftartinsTille. 

OOMHITTEE  OK  JUDICIAL  ADMINI8TBATI0N  AND 
LEGAL  BEFOBM. 

B.  H.  AifBTiiB,  Perkenbnrg. 
F.  H.  BxTKOLDB,  Keyaer. 

Z.  T.  VnfsoN,  Huntington. 
E.  W.  Knzoht,  Oherleeton. 
JoHK  A.  HowABD,  Wheeling. 

COMMITTEE  ON  GBIEVANCES. 
U.  8.  G.  PiTEXB,  Martinsburg. 

C.  W.  Dillon,  FayetteTille. 

C.  W.  Dazlbt,  Elkins. 
Edoab  p.  Buosxb,  Welch. 

John  A.  Campbxll,  New  Comberland. 
GOMMTTEEE  OK  LEGAL  EDUCATION. 
Bt.  Gsobos  T.  Bbookb,  Morgantown. 
Iba  E.  Bobixson,  Grafton. 
J.  V.  Blaib,  West  Union. 
T.  N.  Bbxd,  Hinton. 
Gbobob  E.  MoClintoo,  Charleeton. 
COMMITTEE  ON  LEGAL  BIOGBAPHT. 
Okbt  Johnson,  Morgantown. 
Bobbbt  Whxtb,  YTheeling. 

D.  B.  LuoAS,  Charles  Town. 
E.^.  DooLTTTLB,  Htintlngton. 
M.  G.  Bpebbt,  Clarksburg. 
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FOR  WEST  VIRGINIA. 


The  lawyers  in  the  subjoined  list,  have  flrst-clasjB  standi nfir  at  the 
respective  bars    where    they  practice  law, 

N.  C.   PRICKITT. 

BAVENSWOOD,  -  -  JACKSON  CO.,  W.  VA, 

R.  L.  MOORE, 

SISTERSVILLE.  -  -  -  TYLER  CO.,  W.  VA. 


WESTON, 

J.   B.  BENNETT. 

LEWIS  COUNTY,    W.  VA. 

CLAY, 

A.  W.  BELL, 

CLAY  COUNTY,  W.  VA. 

SPENCER, 

W.  H.  BISHOP, 

ROANE  CO.,  W.  VA. 

J-AIRMONT, 

HARRY  SHAW, 

MARION  COUNTY,  WEST  VA. 

WESTON 

CHARLES  P.  SWINT. 

LEWIS  COUNTY,  W.  VA. 
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NECESSARY  LAW  BOOKS 

Lewis  on  Eminent  Domain 

Inolnding  saoh  Cognate  Questions  as  arise  out  of  the  exercise 
of  tiiat  Power — by  John  Lewis. 

Second  Edition  $(Z00  net         Two  Volumes 

"He  has  produced  the  standard  work  in  America  on  Eminent 
Domain."— Chicago  Legal  News. 

Mechem  on  Sales^ 

The  Law  of  Sale  of  Personal  Property  as  determined  by  the 
courts  of  last  resort  in  England  and  America — by  Floyd  R. 
Mechem. 

Two  Octavo  Volumes  $(2.00  net 

Not  only  the  latest  but  the  best  text-book  contribution  to  the 
law  of  Sale  of  Personal  Property. 

Foster^s  Federal  Practice^ 

Including  Bankruptcy,  Admirality,  Patent  Cases,  Foreclosure 
of  Railway  Mortgages,  Suits  upon  Claims  against  the  U.  S., 
Equity  Pleading  and  Practice  in  the  State  Courts,  Receiyers 
and  Injunctions — by  Roger  Foster. 

Thifd  Edhion  $(2.00  net  Two  Volumes 

"After  ten  years'  use  of  the  former  edition  there  seems  to  me 
no  better  book  on  the  subject." — Mr.  Justice  Gray. 

Nelson  on  Marriage  and  Divorce 

The  Law  of  Diyorce,  Separation  and  Annulment  of  Marriage 
—by  William  T.  Nelson. 

Two  Volumes  $11  net 

This  book  is  the  most  thorough,  exhaustiye  and  complete  yet 
published  on  the  subject  The  citation  of  ca^es  is  full  and 
complete. 

CALLAGHAN  &  COMPANY, 

CHICAGO.  ILL. 
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GO  ON  YOUR  BOND. 

PAID    UP    CAPITAL     S250.00O. 

It  beoomes  sole  surety  on  sll  kinds  of  bonds. 

COURT  BONDS  A  SPECIALTY 


Loosl  sgents  at  ererj  Ooonty  Seat  in  the  State  can  ezeonte  a  bond  for 
joa  without  dela j. 

Deposits  reoeiTed  sabjeot  to  oheok. 

Interest  bearing  oertifloates  iMoed. 

Loans  made  on  real  estate,  personal  securities,  stocks,  bonds  s^d  other 
ooUatersls. 

Acts  ss  Exeocntor,  Trostee,  Administrator,  Assignee,  Beseirer,  CKiardlan, 
and  in  all  other  Fidadsrj  oapadties. 

H.  G.  Davis,  President 
S.  B,  Elkins,  First  Vice  President. 
W.  G.  Wilson,  Second  Vice  President. 
O.  Jay  Fleming.  Secretary  and  Treasurer. 
C0UN8EL--C.  W.  Dftiley  and  E.  D.  Talbott 

HOME  OFFICE,  Elkins,  West  Va. 
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The 


The  war  of  the  American  Revolution  was  a  protest 
against  slavery— the  slavery  of  taxation. 

The  war  of  the  American  Rebellion  was  a  protest 
against  slavenr— the  slavery  of  the  negro. 

America  is  "up  against'*  another  campaign  against 
slavery^-^hat  of  Industrial  Slavery,  The  first  two  were 
won  by  the  sword.  The  third  will  be  won  by  statesman- 
ship and  the  irresistible  force  of  public  sentiment 
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The  Annotated 

American  Digest, 

I90IB. 

NOW  READY. 

A  classified  digest  of  late 
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OTE  for  the  Ganstitntional  Amendments.  They  are  the 
leeolt  of  the  beet  judgment  of  jour  xepieeentAtiTee  m  to 
the  needs  of  our  State. 


CH.  BRONSON,  Circuit  Clerk  of  Mingo  ooontj,  has  been 
renominated  by  his  party  for  the  clerkship,  and  the  op- 
position concede  that  he  ought  to  hare  the  office.    That 
is  an  endorsement  to  be  proud  of. 

IT  is  refreshing  to  see  the  New  York  press  and  bar  refusing 
to  support  a  party  nomination  for  a  Judge  on  the  ground 
that  it  is  not  the  best,  and  was  influenced  by  political  mo- 
tives solely.    When  voters  thus  boldly  throw  o£F  their  allegi- 
ance to  party  in  judicial  elections    we    are  not  irretrievably 
hopeless. 

THB  Co-operative  Publishing  Company  are  making  the 
practice  of  law  easy  by  their  series  of  ''Trial  Briefs.'' 
They  have  just  issued  the  third  of  this  series  which  is 
the  ''Criminal  Trial  Briefs."  This  series  is  edited  by  Austin 
Abbott,  which  is  a  guaranty  of  exhaustive,  careful,  and  ac- 
curate work.  We  do  not  know  of  any  other  recent  publica- 
tions that  are  more  valuable  to  the  practical  lawyer. 

SO  it  appears  that  the  man  who  was  adjudged  by  the  mob 
in  Randolph  county  to  be  guilty  of  murder,  and  who 
would  have  been  "strung  up"  if  caught  has  stood  his 
trial  in  a  Goutt  of  law  and  been  adjudged  liable  to  a  short  im- 
prisonment in  jail.  Theie's  a  difference  between  the  judg- 
ment (or  lack  of  it)  by  the  mob  and  by  an  orderly  tribunal 
which  reaches  conclusions  by  a  deliberate  and  searching  in- 
vestigation. 
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^TUNT  Larieta  Shailer,  the  oldest  woman  in  Conneotioat,  has 
^T  celebrated  her  one  hundred  and  second  year.  She  giyee 
the  ralee  for  longevity  ae  follows :  **Don't  fret  and  worry, 
and  don't  hare  anything  to  do  with  doctors.  I  never  did,  and 
you  can  see  the  result  And  then,  too,  you  might  say,  'Don*t 
get  married.' "  With  a  little  laugh  the  old  lady  added.  "Not 
but  what  I  might  have  been.    I  don't  say  I  haven't  had  offers.'' 

THE  real  test  of  a  man  comes,  not  when  he  is  compelled  by 
circumstances  to  earn  his  daily  bread  by  the  sweat  of  his 
brow,  but  when  the  bread  has  been  earned  and  the  man 
is  free  to  do  what  he  chooses;  then  comes  a  sudden  and  often 
disastrous  revelation  of  the  poverty  of  his  spirit,  the  narrowness 
of  his  resources.  The  greatest  perils  come,  not  when  men  are 
in  adversity,  but  when  they  are  well  fed,  well  clothed,  and  well 
housed.  That  such  perils  await  the  whole  world  no  man  can 
doubt;  that  they  are  to  be  specially  pressing  in  this  country  no 
one  can  question. 

^     %|B 

JUDGE  R.  M.  BENJAMIN,  of  Indiania,  maintains  that  the 
Legislature  of  Pennsylvania  has  the  power  to  classify  the 
coal  mines  of  the  State  with  reference  to  the  depth  and 
thickness  of  the  veins  and  fix  schedules  of  reasonable  mini- 
mum rates  per  ton  for  mining  coal,  and  a  suitable  penalty 
against  any  operator  who  makes  contracts  with  miners  for  lees 
than  such  prices.  This  position  is  capable  of  being  supported 
by  very  strong  argument,  and  Judge  Benjamin  backs  it  up 
with  strong  authority  from  the  Courts ;  but  at  the  same  time 
it  is  the  position  before  which  the  country  hesitates.  It  would 
be  radical — not  to  say  dangerotis — ^legislation  in  its  tendency. 
If  thip  can  be  done  by  law,  why  may  not  the  law  prescribe  the 
minimum  wages  a  farmer  may  pay  for  harvesting  his  wheat? 
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The  Red  notion  of  Gmae  Ijaw. 

THE  addrees  of  the  President  of  the  American  Bar  Aasooia* 
tion  has  giren  riae  to  some  diacoBaion  by  hia  snggeBtion 
of  adopting  the  oostom  of  the  oivil-law  coantries  in  codi- 
fying all  law  aa  a  means  of  diminishing  the  oyerwhelming  aya- 
lanch  of  case  law  that  affliota  this  country. 

He  points  out  that  in  all  civil-law  countries  the  law  has  been 
reduced  to  a  statutory  form;  the  deciaions  of  the  courts  do 
not  form  precedents;  they  neither  add  anything  to  the  law  nor 
do  they  take  anything  from  it.  In  France,  for  instance^  he 
says  there  are  two  annual  publications  relating  to  the  proceed- 
ings in  the  courts ;  one  giving  sketches  of  criminal  and  sensation- 
al trials,  the  other  consisting  of  gossip  about  proceedings  in  the 
courts.  They  both  come  under  the  head  of  light  reading,  and 
very  light  reading  at  that,  and  neither  ever  contains  the  slights 
est  reference  to  the  principle  of  law.  In  the  preface  to  the  vol- 
ume of  1901  of  one  of  the  series,  called  '^A  year  of  Justice,"  the 
author  begins  by  saying:  "The  judiciary  passes  onward  and 
leaves  no  trace.  It  has  dictionaries,  but  no  annals.  No  one 
keeps  the  journal  of  the  courtroom*" 

The  sysitem  has  other  advantages.  Arguments  are  oral ; 
printed  or  written  briefs  being  rarely  used;  and  cases  are 
speedily  disposed  of;  As  the  judges  write  no  opinions^  they 
have  time  to  read  and  improve  their  legal  knowledge.  Not 
many  books  are  used  in  court,  but  questions  of  fact  are  closely 
argued. 

Custom  reconcilea  us  to  almost  anything,  and  it  would  rec- 
oncile us  to  ihis  also.  To  the  European  continental  lawyer 
nothing  seems  more  amazing  than  our  rule  of  stare  decisii  and 
endless  chain  of  oases.  ''Why,"  they  ask,  ''should  a  judge  who 
has  decided  one  case  wrongly  be  obliged  to  decide  the  next  one 
wrongly  also,  thus  makiDg  tbe  error  of  yesterday  the  law  of  to- 
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day?  Why  should  he  not  utilize  knowledge  continually  in- 
creased by  leading,  study,  and-  obsenration?" 

Neyerthelese,  tnuch  could  be  said  on  our  side  if  it  was  worth 
while.  But  as  to  the  discretion  used  m  deciding  oases  the  courts 
under  either  system  seem  to  have  about  the  same ;  for  our 
courts  have  no  need  of  preqedejits.  The  greatest 'and  most  seri- 
ous difficulty  of  our  system  grows  out  of  the  vast  accumulation 
of  law  books ;  a  difficulty  that  increases  every  day. 

Most  of  the  oases  now  decided  are  of  no  use  to  the  law  as  a 
science,  mere  threshing  over  old  straw,  saying  again  what  has 
been  as  well  or  better  said  a  hundred  times  before.  According 
to  the  inevitable  law  of  evolution  the  decisions  become  more 
and  more  discordant;  and  much  of  the  time  of  the  courts  is 
taken  up  in  vain  efforts  at  reconciliation.  At  the  present  rate 
the  time  must  soon  come  when,  if  two  lawyers  meet  like  the 
ancient  augurs  without  laughing,  they  will  exhibit  remarkable 
self-control.  Occasionally  some  one  writes  an  article  for  a  law 
journal  imploring  the  judges  to  write  short  opinions;  and  every 
judge  that  reads  it  at  once  s^nds  out  and  buys  a  gross  of  new, 
bright  steel  pens  warranted  not  to  corrode.  In  such  matters 
the  judges  must  be  left  to  their  own  deyices.  Clearness  and 
brevity  are  valuable  qualities  in  the  law ;  but  they  are  not  in- 
dispensable, as  might  be  shown  by  a  long  line  of  authorities ; 
and  when  the  mere  compressed  head-notes  of  cases  fill  two  im- 
mense volumes  annually,  it  will  be  seen  that  even  brevity  in 
writing  opinions  would  afford  but  small  relief. 

While  recognizing  the  difficulty  of  codification,  the  address 
cites  many  practical  examples  of  its  success,  the  most  recent 
that  of  the  Negotiable  Instruments  law,  which  in  a  short  period 
has  been  adopted  by  Congress  for  the  District  of  Columbia  and 
twenty  different  states,  so  that  itpromises  soon  to  be  the  uni- 
versal law,  and  a  vast  number  of  discordant  decisions  will 
have  passed  into  oblivion. 

The  address  concludes  as  follows : 

**  Whatever  difficulties  may  he  in  the  way  of  codification — and 
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there  are  many — ^I  think  that  moet  lawyere  reoognisA  that  it  is 
the  goal  towards  whioh  we  are  ineyitably  tending.  There  eeemB 
to  be  no  other  refuge  from  the  riotons  and  oonfosing  pande- 
monium of  casee.  Writing  more  than  fifty  years  ago,  Mr. 
Spence  said : '  ^What  may  be  effected  when  some  modern  Tri- 
bbnian  shall  appear,  with  the  capacity  and  the  power  of  <^m- 
piling  from  the  now  almost  countless  volumes  of  the  law  a 
rational  and  uniform  system  of  jurisprudence,  unfettered  by 
merely  casual  and  technical  principles,  it  would  be  idle  at  pres- 
ent e>en  to  hazard  a  conjecture."  ' 

Perhaps  it  might  be  better  to  adopt  the  ideas  of  the  opportun- 
ist in  reducing  to  a  code  form  these  branches  of  the  law  that  are 
most  amenable  to  that  treatment,  and  thus  to  proceed  by  regu- 
lar gradation  to  those  that  are  more  difficult.  If  we  wait  for 
the  future  Tribonian,  whose  imperial  grasp  will  enable  him  to 
cover  the  whole  ground  in  one  successful  and  comprehensive 
effort,  it  is  probable  that  no  one  of  us  will  live  to  be  able  to  say 
**nune  dtmtttw." 

Judge  Horton,  of  Chicago,  is  reported  as  saying  in  a  recent 
case: 
*  *  ^^  WEARING  falsely  is  as  common  among  a  certain  class 

^    of  people  as  their  opportunity  to  swear  before  a  court. 

The  mothers  of  these  childen  have  not  told  the  truth. 

Perjury  is  becoming  altogether  too  common.     I  have  seldom 

had  the  opportunity  to  try  a  case  in  which  there  luuei  been  no 

perjury." 

This  is  the  common  comment  that  comes  from  our  Courts. 
But  what  are  we  going  to  do  about  it?  the  child  is  not  in- 
structed at  home.  The  State  will  not  allow  him  to  be  in- 
structed in  the  public  schools.  An  oath  is  to  call  Gk>d  to  wit- 
ness that  what  we  say  is  true ;  but  if  God  is  eliminated  from 
the  home  of  the  child  and  from  the  educational  system  of  the 
State,  where  is  he  to  learn  the  sanctity  of  an  oath? 
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The  StaeU. 


THE  original  Democracy  had  its  birth  among  the  Attic  pop- 
olace,  who  raled  the  city  of  Athens  aeeording  to  their 
sweet  will.  If  one  of  their  would-be  leaders  expressed  senti- 
ments or  opinions  contrary  to  the  tastes  of  the  populace,  a 
storm  of  condemnatory  shells  was  hurled  against  him  and  he 
was  ostracized.  This  ostracism  resulted  in  his  banishment 
from  his  birth-place,  his  home  and  his  country.  Of  course,  the 
throwers  of  the  shells  could  not  be  punished  under  the  law. 
They  were  exercising  their  legal  functions,  and  doing  what 
they  had  a  perfect  right  to  do.  The  only  fear  they  need  have 
had  was  the  fear  that  a  little  later,  and  for  other  reasons,  or 
for  no  reasons,  some  of  them  might  be  subjected  to  the  like 
punishment  of  the  merciless  shells. 

In  the  State  of  North  Carolina,  some  of  our  fellow  citizens 
presumably  some  of  our  colored  brethren,  recently  brought 
back  into  practice  this  use  of  shells.  They  were  members  of  a 
church.  One  of  the  members  of  the  same  church  ventured  to 
vote  at  an  election  the  modem  ticket  which  bears  the  ancient 
Athenian  name,  and  is  called  the  Democratic  ticket.  Either 
because  the  name  of  the  ticket  recalled  to  their  minds  this 
Grecian  practice  of  ostracism,  or  for  some  other  reason,  the 
persons  in  question  proceeded  to  use  the  shells.  They  assailed 
this  unhappy  voter  and  shelled  him  out  of  the  church.  Why 
should  they  not  do  so,  if  they  wished?  Is  it  possible  that  the 
citizens  of  our  great  and  free  America  should  be  forbidden  to 
use  the  l»hells,  when  the  people  of  old  worn-out  Athens  could 
do  so  when  they  pleased?  Or,  could  it  be  thought  to  make  any 
difference  that  the  ostracism  in  this  instance  was  indirectly 
pointed  against  the  Democracy,  who  in  Athens  were  themselves 
the  throwers  of  the  shells?  Could  not  the  Athenians  ostracise 
the  Democracy,  or  whomsoever^else  they  chose? 

The  Supreme  Court  of  North  Carolina,  in  the  case  of  State 
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V.  Rogers,  (88  8.  S.  Sep.  84)  had  this  qneetion  formally  pre- 
sented to  it  The  persons  who  thmsab  this  voter  oat  of  their 
chnroh  were  indicted  as  for  a  orime  under  the  statute  against 
intimiilatmg  voten.  The  ooort,  witltont  eocpreasly  zeferrixig  ^ 
it,  was  donbtlsss  inflnenoed  by  the  ancient  aad  Tenerable  prao^ 
tioe  of  ostracisfn  so  long  in  vogne  among  the  Gsseks.  Wheilwr 
for  that  reason  or  for  some  other,  the  court  held  that  tiie 
statute  only  applied  when  the  voter  was  tbreatened  mitk 
pecuniary  kas,  personal  injury  or  physical  restraint,  and  tiieie- 
f ore  reached  the  oonduBion  that  it  did  not  appljr  to  the  case 
before  it. 

If ,  therefore,  our  friends  do  not  Jrote  as  we  like  them  to,  we 
ase.free.to.expel  them  from  our  chnroh,  and  piesnmably  to 
give  them  tiie^  shell  in  many  other  simUar  £aahiQna. 

THE  American  Law  Reyiew  vaiaes  tiie  point  as  to  mbatimi 
the  dsitoQtivetOiaig,  who  was  killed  In  the  leemit  aaoidant 
to  the  Biesident'S  oaniag^,  is  not  debmnredr of  Any  jnghkot 
action  by  ''imputed  negligence,"  he  bmngon  the  drwer'4  box 
in  full  view  of  tbeoixcumstanoes.  ''llhe.prinQipla  is''  s^«  the 
editor,  ''that  the  abrogation  of  thedootoine  of  inq^uted  negli- 
genoe  does  not  operate  to  exonerate  ithe  passenger  from  the 
exeioise  of  reasonable  care  /sr  Ms  own  sa^y.  If,  therefore,  he 
is  riding  bt7  ^^  ^^  o'  ^^®  driver,  in  an  open  carriage,  andihe 
driver,  on  approaching  a  railroad  traek,  fails  to  make  adequate 
use  of  his  faculties  to  ascertain  whether  or.not  a  tiain  or  car 
is  approaching,— then  the  passenger  may  be  inimitable 
with  contributory  negligence  on  his  own  part,  .in  failing  tO'dis- 
cover.the  danger  and  to  call  the  attention  of  the  dnveor  to  it, 
or  to  remonstrate  with  him  for  ills  course  of  conduct;  or,  if 
necessary  for  the  passenger's  own  safety,  to  leave  the  vehicle. 
This  rule  would  not  apply -so  as  to  bar  an  action  by  the  Secre- 
ta^of  41ie  President,  who  was  se«ted  away  from  the  driver, 
and  (it  may  be  assumed)  without  an  c^tpoitunity  to  discover 
and*to  inform  the  driver  of  the  daiwer." 
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The  AAwmnoenkWktiSrtheljegmlProtBmionln  West  Vlrstnia. 

THE  elevatioii  of  the  Legal  ProfeBsioOy  in  tihiia  Sti^  withiQ 
the  past  ten  years,  has  been  suffioientl^jf  maxked'to  be 
oonoeded  by  every  observer.  The  generals  eqaipment, 
the  ethioal.standard  and  the  professional  ideals  have  $11  been 
advanced. 

Perhaps  the  most  potent  influenoe  in  bringing  this  ahont 
has  been  the  elevation  of  the  requirements  for  admission  to  the 
bar.  The  new  conditions  of  admission  secured  through- the^pai^ 
sistent  efforts  of  the  State  Bar  Association  have  borne  f rait  in 
every  oonntyi  in  keeping  out  the  incompetent)  weeding  out  th^ 
shysters  and  interlopers  from  other  States,  and  making  the 
privilege  of  practicing  law  to  dcipend  upon  distinct  and  specific 
requirements  that  cannot  be  evaded. 

We  know  this  in  a  general  way,  and  every  lawyer  who  has  a 
genuine  appreciation  of  his  Profession  takes  pride  in  the  fact; 
but  it  would  be  an  additionitl  pleasure  if  we  could  have  the 
specific  data  upon  which  these  .JMsumptions  are  based.  We 
wottld  like  to  have  the  teettmoney  of  eveiy  indiriduM  bar*as  to 
the  Ststusof  the  Prdfession  in  tfant  particular  condty.  It 
woifld  make  interesting  and  profitable -reading  if  we  codld'have 
a  frank  and  fair  criticism  of  the  condition  of  the  Profession  tLt 
eadh  oouniy  bar  from  the  standpoint  of  that  particular  bar. 

This  Journal  would  like  to  have  a  short  review  for  publica- 
tion in  successive  numbers,  of  the  general  condition  cff  *the  'Pro- 
fession in  eadh  6t  the  oounttes  of  'the  State.  Without  calling 
upon  any  individual,  we  will  throw  open  the  door  to  any  volun- 
teer in  each  and  all  of  the  counties  to  send  us  a  review  of  this 
character.  In  order  to  more  clearly  indicate  the  lines  of  idfor- 
mation  we  seek,  we  will  ask  that  these  reviews  answer  the  fol- 
lowing questions : 

1.  The  number  of  attorneys  in  active  practice. 

2.  The  proportion  of  .attorneys  to  the  population  of  the 
county. 
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3.  The  names  of  those  who  are  regarded  as  leaders  of  the  lo- 
cal bar,  and  a  oomparative  estimate  of  their  equipment  with 
that  of  their  predecessors. 

4.  The  ethical  standard  of  the  local  bar — ^in  what  particu- 
lars is  it  adyancing  or  declining. 

5.  Are  the  regulaMons  for  admission  to  the  bar  effectiye  in 
your  county? 

We  are  sure  that  all  the  bars  of  the  State  will  be  interested 
to  read  these  reviews  of  every  other  bar,  as  well  as  its  own . 

We  will  publish  any  reviews  we  receive  without  disclosing 
the  authorship,  if  so  requested,  and  they  will  be  regarded  as 
strictly  confidential. 

Let  any  member  of  any  bar  feel  that  he  is  personally  i  nvited, 
and  any  Gircuit-Clerk  is  included  in  the  invitation  to  send  us 
these  reviews,  and  we  hope,  to  have  one  from  each  county  of 
the  State. 

A  hmmt  Word. 


THE  BAR  has  heretofore  given  considerable  space  to  the 
discussion  of  the  Constitutional  Amendments,  and  it 
has  presented  the  arguments  pro  or  con  for  each  separate 
amendment. 

We  now,  as  a  last  word,  say  that  we  are  fully  convinced  that 
every  voter  of  the  State  ought  to  give  his  support  to  all  these 
propositions  without  exception. 

Every  one  of  them  is  a  plain  and  simple  proposition  de- 
signed to  accomplish  a  specific  purpose — a  purpose  which  has 
been  demanded  by  the  public  sentiment  of  the  State  for  many 
years. 

If  these  things  are  not  done  ii^  this  way,  we  must  wait  in- 
definitely and  incur  the  evils  of  a  Constitutional  Convention. 

We  cannot  afford  to  allow  these  opportunities  to  pass. 

Every  lawyer  in  the  State  is  under  obligation,  by  reason  of 
his  better  acquaintance  witb  these  amendments,  to  explain  and 
urge  their  adoption  by  thej>eople. 
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The  Power  Is  in  the  Benoh  and  the  ReepoostbiUtj  Is  with  the  Power. 


Jt^  HAT  many  aud  most  of  the  failaree  and  defects  of  our 
I  ConrtB  are  dne  to  the  presiding  Judge  is  illostrated  every 
day  to  those  familliar  with  the  Courts. 

A  striking  exemplifioation  of  the  responsibility  of  a  Judge 
for  the  greatest  bane  of  our  judicial  system,  Delays  is  just  now 
being  presented  by  a  change  of  trial  Judges  in  the  celebrated 
Mollineux  murder  case. 

Under  the  presiding  Judge  who  sat  at  the  first  trial  it  was, 
we  believe,  the  longest  drawn  trial  on  record  in  New  York. 

A  different  Judge  comes  to  preside  at  this  second  trial,  and 
after  preceding  about  a  week  under  the  influence  of  his  busi- 
ness-like rulings,  the  prosecution  has  about  covered  the  ground, 
and  apparently  covered  it  just  as  well,  as  it  did  during  a  month 
in  the  former  trial.  It  is  probable  that  the  case  will  go  to  the 
jury  inside  of  two  weeks  from  its  opening. 

Perjury  is  another  bane  of  the  Courts.  It  is  becoming  so 
common  that  it  is  undermining  the  confidence  of  the  public  in 
the  administration  of  justice.  If  the  presiding  judge  had  a 
mind  to— if  he  felt  the  individual  responsibility  of  his  position 
for  the  integrity  of  our  Courts  as  he  should,  he  has  the  power 
and  the  opportunity  as  well  as  the  responsibility  for  crushing 
out  this  evil  almost  entirely. 

There  is  no  Judge  fitted  for  his  place,  whose  training  and  ex- 
perience will  not  enable  him  to  spot  the  perjurer  in  the  witness 
box  with  almost  unerring  certainty.  When  there  is  good  cause 
for  believing  a  witness  has  perjured  himself  in  the  presence  of  a 
presiding  Judge  it  is  his  duty  as  well  as  his  high  responsibility 
to  direct  the  prosecuting  attorney  to  institute  an  investigation 
and  see  if  sufficient  evidence  cannot  be  obtained  to  bring  him 
to  answer  for  it. 

But  how  many  Judges  feel  any  responsibility  for  the  integrity 
of  the  Courts  beyond  their  own  personal  integrity? 
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Abolilum  of  Oaptcal 


yr  N  Bngliflhman  who  ui  proably  the  leader  of  the  moye- 
▼^  meat  for  the  abolition  of  capital  punishment  is  about  to 
▼isit  this  oountiy  to  study  the  sentiment  on  this  side  of 
the.mster,  and  possibly  to  inaugurate  a  movement  for  the  ac- 
complishment of  his  subject  here.  He  announces  his  yiews  oil 
the  subject  in  six  propositions,  as  follows : 

1.  An  irreyooable  sentence  needs  an  infallible  tribunal.  No  tribunal  is  in- 
fallible. Innooent  persons  haye  been  executed;  the  confession  of  the  guilty 
came  too  latf,  the  innocent  suffered  death,  were  legally  or  illegally  murdered. 

2.  Juries  hesitate  to  convict,  eyen  where  there  is  some  eridence  of  guilt, 
when  they  know  that  conviction  will  be  followed  by  an  irrevocable  sentence. 

8.  It  was  recently  found  very  difficult  to  select  a  jury  in  a  supposed  mur- 
dar  ease' because  of  the  avowed  objection  of  many  to  capital  punishment. 

4.  Life  punishment  is  more  dreaded  by  criminals  than  death  punishment. 

5.  The  idea  that  the  Bible  enjoins  death  punishment  as  a  universal  law 
for  all  time  is  erroneous.  The  covenant  made  with  Noah,  and  frequently 
quoted,  '*He  that  sheddeth  man's  blood,  by  man  shall  his  blood  be  shed,'* 
was  made  at  a  special  time  and  for  a  specific  purpose,  and  it  gives  no  author- 
ity for  killing  by  law  today.  It  is  impossible  for  Old  Testament  laws,  given 
in  a  past  dispensation  to  individuals,  to  govern  society  and  nations  in  the 
present. 

6.  Giviliaation  and  Ohristianity  are  alike  opposed  to  death  punishment. 

In  the  United  States  death  punishment  is  inflicted  in  various  ways  in  differ- 
ent States,  while  in  some  it  is  abolished  altoegther;  thus  in  New  Tork  and 
Ohio  it  is  by  electricity,  Indian  Territory  by  shooting;  Porto  Bico  by  the 
most  barbarous  of  all  methods,  the  ''garrote;  "  in  some  other  States  by  hang- 
ing, while  in  Maine,  Michigan,  Bhode  Island  and  Wisconsin,  death  punish- 
ment is  forbidden  by  law.  This  may  be  taken  as  evident  that  it  is  doomed  in 
aU  the  States,  and  when  America  takes  this  stand  other  nations  wUl  certainly 
follow,  and  death  punishment  become  a  matter  of  history. 

*'What  is  your  name,"  inquired  the  Justice, 
**Pete  Smith,"  resj^onded  the  vagrant. 
**What  occupation?"  continued  Uie  Oourt. 

**0h,  nothing  much  at  present;  just  circulating  around,"  replied  the  pria- 
oner. 
**Betired  from  circulation  for  thirty  days,"  drily  remarked  the  Oourt. 
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Onr  MomfDmngeronM  Oriminals. 


n EITHER  the  wont  trampe  nor  desperate  thogB  conetituto 
the  worst  element  of  society.  The  oriminals  most 
dangeroas  to  the  public  welfare  are  not  in  the  slums  or 
tenemants.  They  are  not  hungry,  ragged,  nor  ignorant.  They 
haTe  not  been  driven  into  a  criminal  life  by  any  hard  condi- 
tions of  existence.  They  are  often  well  born,  well  educated, 
and  highly  intelligent.  They  frequently  possess  much  refine- 
ment and  mental  culture.  It  is  common  to  find  them  gentle- 
manly in  demeanor  and  unexceptionable  in  their  social  rela- 
tions. The  crimes  which  these  men  commit  are  not  such  as 
come  up  in  the  police  court.  They  are  not  committed  by  as- 
sault or  violent  attacks  upon  individuals,  but  by  secret  and  in- 
sidious attack  upon  the  very  foundations  of  civilized  society. 

To  corrupt  instead  of  overthrow  one's  government  is  not  trea- 
son, but  it  is  hardly  less  infamous.  A  cititizen  who  has  reached 
prosperity  and  wealth  under  a  free  and  beneficent  government 
deserves  all  the  execration  that  the  world  gives  a  traitor,  if  he 
makes  use  of  his  wealth  to  undermine  the  integrity  of  those 
public  servants  who  constitute  the  government. 

Still  another  class  is  becoming  too  common,  composed  of  men 
who  pose  as  law  abiding  citizens  and  are  looked  upon  by  the 
masses  as  examplars  in  their  fidelity  and  loyalty  to  government 
and  law,  who  will  on  occasion,  not  hesitate  to  join  the  mob  or 
wink  at  the  work  of  the  mob,  when  it  has  overpowered  the  offi- 
cers of  the  law  and  lynched  a  citizen  accused  of  crime,  and  thus 
laid'tbe  basis  for  the  overthrow  of  all  government,  and  the 
reign  of  anarchy. 

This  class  of  ''eminent  citizens,"  we  say,  are  becoming  too 
numerous  and  need  to  ''feel  the  halter  draw"  by  way  of >  dimin- 
ishing the  increasing  product. 
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JUDGE  MASON  suggests  that  the  coming  meeting  of  the 
State  Bar  Association  is  a  good  date  for  all  the  Judges  of 
the  State  to  put  in  their  appearance.    They  will  all  be  off 
duty,  and  as  it  is  seldom  they  can  attend  they  ought  to  improve 
this  opportunity.     Every  Judge  in  the  State  ought  to  be  there, 
and  we  are  almost  ready  to  promise  that  they  will  be. 

The  following  is  an  extract  from  an  address  delivered  by 
Mr.  Humphreyi  before  the  Virginia  Bar  Association.  Mr. 
Humphrey  strongly  opposes  the  election  of  the  Senate  by  a  di- 
rect vote  of  the  people.    He  says : — 

THERE  is  a  disposition  to  underrate  the  Senate ;  to  decry 
its  character ;  to  speak  of  it  as  a  ''rich  man's  club,"  and 
even  to  change  the  .method  by  which  its  members  are  se- 
lected. Because  several  States  have  failed  to  elect,  it  is  argued 
that  there  should  be  a  direct  choice  by  the  people.  But  there 
is  no  reason  in  thia.  If  the  State  cannot  be  well  represciited 
it  had  best  not  be  represented  at  all.  The  moment  the  plan  of 
the  Constitution  providing  one  method  of  selecting  the  House 
of  Representatives,  another  the  Senate,  and  a  third,  the  Presi- 
dent, is  broken  into,  no  man  can  foresee  tiie  changes  that  will 
occur.  It  may  not  be  true  that  on  every  occasion  the  Senate 
has  expressed  the  sober  second  thought  of  the  American  peo- 
ple but  it  is  rarely  done  otherwise.  On  its  floor  the  greatest 
of  its  public  disputants  have  debated  the  momentous  questions 
of  national  life ;  and  I  believe  that  without  boasting  we  can 
claim  that  history  shows  no  greater  legislative  body. 

Mr.  Serjeant  Best  was  the  best  counsel  in  dowager  cases  that  conld  be  em- 
ployed. It  was  said  of  him  that  owing  to  his  West-of-£ngland  coonteance, 
his  blue  coat  with  brass  buttons,  and  his  general  appearance,  the  jury  be- 
lieyed  eyery  word  he  said.  Mr.  Tilson  used  shrewdly  to  say,  **neyer  em- 
ploy a  cunning  parchment-looking  barrister,  or  a  jury  will  as  a  rule  always 
think  he  is  deoeiying  tnem." 
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'The  Orator  of  Seoession.' 


^rS  the  years  go  by  we  feel  ao  iocreasiog  rather  than  a  dimiDishiag 
^1^  interest  io  the  great  events  that  led  up  to  the  war  between  the 
States.  We  are  beginoiog  to  look  upon  these  questions  more 
calmly  and  more  impartially.  We  are  looking  for  truth  wherever  we 
may  find  it.  We  no  longer  believe  all  the  intelligence  and  integrity 
of  the  country  were  concentrated  in  any  particular  spot  or  section. 
We  read  with  interest  about  Wendell  Phillips  and  with  equal  interest 
about  his  great  opposite,  in  oratory  and  political  thought,  William 
Lowndes  Yancey,  *'The  Orator  of  Secession." 

Qovernor  Perry  speaks  of  him  in  the  highest  terms  as  follows:  *'I 
knew  him  well  and  loved  him  most  affectionately.  He  had  many  rare 
and  noble  qualities  of  both  head  and  heart.  He  was  full  of  genius 
and  talent,  and  endowed  with  high  gifts  of  oratory.  In  disposition 
he  was  kind  and  affectionate,  warm  and  generous,  and  devoted  to  his 
friends.  He  was  a  very  handsome  young  man,  with  a  bright,  cheer- 
ful face,  ever  inspiring  confidence  and  good  feeling.  He  was  rather 
under  ordinary  height  and  well  proportioned,  with  great  activity  and 
strength.  His  manners  were  not  only  pleasing  and  polished,  but 
leally  fascinating,  and  no  one  could  be  in  jompany  with  him  without 
feeling  kindly  towards  him;  but  with  all  his  talents,  attractions  and 
brilliancy,  he  was  not  a  man  of  wisdom,  or  Judgment,  or  stability  of 
character.  He  had  strong  feelings  and  impulses,  which  generally  con- 
trolled his  action  and  judgment.  He  was  a  man  of  high  spirit  and 
dauntless  courage.  His  impulses  and  his  passion  involved  him  in  a 
great  many  difficulties  of  a  serious  character.?' 

Mr.  Yaucey  was  one  of  tbe  greatest  of  southern  orators.  He  belong- 
ed to  that  class  of  ante-bellum  orators  who  were  popular  in  the  South, 
of  which  W.C.  Preston,  George  McDuffie  and  W.  O.  Breckinridge  were 
conspicuous  types.  The  last  named  still  survives  and  exhibits  the 
style  of  oratory  which  was  characteristic  of  that  line  of  southern  ora- 
tors before  the  war.  They  had  a  fiery,  impetuous  style.  Their  deliv- 
ery was  animated,  their  diction  flowery,  their  temperament  ardent, 
and  their  subjects  exciting.  They  felt  what  they  said,  and  they  were 
perfectly  willing  to  support  their  views  with  their  lives,  if  necessary. 
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Many  of  them  were  born  orators.  Th^  delighted  In  pablle  speaking^ 
Th^  were  frank  and  open  in  their  disposition.  Most  of  them  were 
the  ?ei7  soul  of  honor.  The?  were  gentlemen  In  manner,  style  and 
behavior.  They  were  well  ednoated,  and  had  added  to  theiStock  of 
knowledge  by  tra?el  abrosd.  Socially  they  were  hard  to  snipsss. 
They  were  admirable  talkers,  and  had  always  on  hand  a  rich  stock  of 
anecdotes  and  interesting  incidents.  Mr.  Webster,  particalarly,  ap- 
preciated these  qaalities  in  them,  and  coltlTated  and  enJoyedStheir 
society*  Hr.  Calhoun,  though  sharing  with  them  some  of  these  qual- 
ities, did  not  belong  to  this  type.  His  speeches  were  too  se?enly 
logical,  were  not  sufficiently  ornate,  and  were  too  barren  :of  illustra- 
tion and  imagery.  He  did  not  pay  that  attention  to  manner  and 
dellTery  that  was  characteristic  of  them.  He  seemed  to  regard. mat- 
ter only,  and  allowed  the  form  of  his  speeches  to  receive  but  little  of 
his  attention. 

The  ante-bellum  southern  orntors,  of  whom  I  have  been  speaking, 
have  almost  become  extinct,  and  a  new  style  of  speaking  has  become 
more  in  vogue.  Our  speakers  now  are  more  like  those  of  the  North. 
They  are  more  matter-of-fact  in  their  style  and  delivery.  They  come 
right  down  to  the  point  of  issue.  They  do  not  deal  so  much  in 
imageryoand  iOgures.  They  are  more  argumentative  in  style.  The 
spirit  of  the  age  and  the  change  of  time  and  circumstances  have 
revolutionized  the  style  of  oratory.  Before  the  war  politicians  and 
public  men  had  more  leasure  than  they  have  now.  Many  of  them 
were  wealthy  and  could  afford  to  take  their  time.  They  were  not 
pressed  as  they  now  are  to  make  a  living.  Now  they  have  to  bestir 
themselves  or  they  will  find  themselves  left  in  tbe  lurch.  And  what 
we  say  of  the  speakers  themselves  applies  with  equal  force  to  the 
people  who  oonstituse  tbe  audience.  They  have  not  time  to  listen  to 
speeches  which  do  not  drive  right  at  the  central  point.  They  have 
their  families  to  support,  and  they  want  facts  rather  than  entertain- 
ment. They  have  got  to  catch  tbe  next  train— a  train  which  was 
possibly  not  in  existence  before  the  war.  Where  we  had  one  railroad 
then  we  have  possibly  three  now.  The  weekly  and  daily  press,  too, 
have  bad  a  great  deal'to  do  with  this  change  in  our  style  of  oratory. 
It  is  not  necessaty'to  elaborate  now  in  addresses  before  the  people. 
We  cMrthTow*out  a  suggestton  and  leave  it'to  the  newspapers  to  do 
tlietiM 
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TH^JSMovf  of  ^[1 

Former  Speaker  at  the  Booee  of  Bepreecmtetlyee. 

WB  make  the  following  excerpts  from  aa  address  rewDtly  deliT- 
ered  by  Hod.  Thomas  £.  Beed,  at  theOeateaDial  of  Bowdoia 
Opllage.    We  hare  not  ^paoe  for  the  entire  addxess,  but  Mr. 
Iked  Is  always  Interesting  and  original  and  the  nuggets  we  select 
from  the  full  address  are  worth  reading  in  any  connection: 

All  assemblages  of  men  are  different  from  tha  men  themseWes. 
Neither  intelligeoce  nor  culture  can  pre?ent  a  mob  from  acting  as  a 
mob.  The  wise  man  and  the  kna^e  lose  their  identity  and  merge 
tbtmselTse  into  a  new  being.  The  habits  of  individual  life  are  broken 
up,  and  the  safeguards  as  weil.  In  our  every  day  life  we  ha?e  to  be 
in  constant  control  of  ourselves.  We  know  our  limited  power,  and 
do  not  propose  to  attempt  what  we  cannot  do.  Aa  part  of  a  mob 
that  limitation  is  lost.  We  feel  that  we  have  the  power  of  all,  let 
ourselves  loosoi  and  override  our  acquired  limitations.  Our  reason  at 
such  times  will  not  work  at  its  best,  for  our  habits  are  broken  up, 
and  human  reason  for  everyday  life  depends  on  habiU*  A  mob  does 
not  always  do  wrong.  It  sometimes  rises  to  loftier  heights  of  salf- 
sacriflce  than  any  individual  in  it  would  be  capable  of.  When  the 
French  Assembly  removed  from  themselves  all  inviolability  and  let  in 
upon  themselves  jtbe  savagery  of  France,  it  was  an  act  of  wonderful . 
self-abnegation  whatever  you  might  think  of  it  as  an  act  of  sense. 
The  next  day  not  one  man  ^proved  of  what  all  had  done  the 
dsy  before  with  high  heart  and  enthusiastic  conviction.  The 
mob  need  not  be  large  nor  need  It  be  even  a  mob.  Many  a 
Jury  has  rendered  a  verdict  which  not  one  man  of  the  panel 
has  fully  approved  of.  This  singular  effect  of  men,  upon  men, 
this  fusing  of  many  natures  into  one,  with  all  its  terrible  con- 
seqaeooss,  is  ai  ttie  basis  of  the  life  of  our  race.  In  a  great  par- 
Iftameatary  assembly — nonegreateAia  the  world-^I  have  more  than 
once  seen  three  hundred  men  on  ehe  verge  of  personal  conflict.  Bach 
one  of  those  men  had  been  selected  out  of  ten  or  fifty  thousand  voters, 
a  man  of  mark  in  his  commuaitiy,  and  neither  ignorant  nor  brutal. 
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What  they  might  have  doae  withoat  the  eye  of  the  world  apon  them 
DM  always  been  the  sabjeot  of  speoolatioa  and  wonder.  These  scenes 
always  occurred  when  the  thermometer  was  a  hundred  in  the  shade, 
and  each  man  felt  that  a  vote  either  way  on  the  question  before  him 
was  a  peril  to  his  party  or  to  him.  The  same  story  can  be  told  of 
cYery  like  assembly  in  the  world.  The  disorder  was  not  American. 
It  was  human. 

•  ••••••• 

Although  mobs  are  no  part  of  the  regular  course  of  human  events, 
yet  their  actions  illustrate  certain  phases  of  human  possibility.  They 
need  not  be  Ignoront  or  brutal,  though  they  often  are  both;  striking 
with  wild  hands  and  unthinking,  uncontrollable  violence.  In  a  cer- 
tain sense  the  Assembly  of  France,  depriving  itself  of  the  inviola- 
bility which  human  wisdom  after  much  experience  bad  established 
for  legislative  bodies,  was  a  mob  even  while  it  was  doing  a  self- 
sacrificing  act. 

The  good  men  cannot  have  them  made  Just  as  they  wish,  nor,  thank 
Heaven,  can  the  bad  men.  Professer  Gunton  says  that  the  price  of 
all  things  is  fixed  by  the  cost  of  the  most  expensive  part  of  the  abso- 
lutely necessary  supply.  Party  platforms  cannot  strike  the  high 
level  of  the  most  sensible  men,  but  must  readh  down  to  the  lowest 
level  of  the  necessary  voter;  hence  if  you  wish  to  raise  platforms  you 
must  raise  the  lower  strata  of  the  parties.  My  purpose  is  not  to  com- 
plain of  this;  it  is  only  to  state  it.  This  is  a  practical  world. 
What  we  long  for  seldom  comes  to  us  in  full  measure,  and  it  is  wiser 
to  do  what  we  can  if  we  cannot  do  what  we  would.  Nevertheless, 
there  are  cases  where  an  honest  man  will  have  full  measure  or  dash 
the  cup  to  the  ground  When  the  Burney  men  defeated  Henry  Clay 
they  defeated  the  man  who  was  the  nearest  to  their  own  thought,  but 
they  were  determined  on  the  whole  of  freedom  and  nothing  less.  And 
they  had  it,  after  due  years  of  waiting. 

At  the  opening  of  the  civil  war  there  was  a  period  which  illustrates 
the  way  in  which  men  show  their  dependence  upon  each  other,  a  per- 
iod which  was  a  revelation  of  the  real  place  of  power.  Wot  months 
Congress  did  nothing  but  make  speeches  because  of  the  impossibility 
of  knowing  what  would  be  supported.    When   Oongress  did  start  it 
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WM  becaoae  the  people  had  made  up  their  mindB.  Ooogress  did  not 
lead;  it  was  pushed.  One  of  my  first  recollectioDs  in  Congress  is  of 
the  utter  consternation  we  were  put  into  hy  motions  for  suspension  of 
the  rules,  which  forced  us  to  declare  our  sentiments  on  currency  ques- 
tions, about  which  we  then  knew  pretty  nearly  nothing,  and  the 
heathen  outside  were  raging  and  the  people  were  imagining  a  vain 
thing.  What  was  of  more  consequence  to  us,  we  were  liable  to  lose 
our  seats  if  we  answered  wrong. 

Our  Cionstitusion  and  system  of  goYernment  are  in  full  recognition 
of  the  fact  that  our  people  are  to  govern,  and  also  of  the  equally  im- 
portant fact  that  they  should  have  a  chance  to  learn  how  to  govern. 
We  elect  a  House  every  two  years;  we  elect  a  President  for  four  years, 
and  a  Senate  for  six.  Why  are  there  these  differences?  Why  should 
not  the  people  have  opportunity  to  change  all  of  them  every  two  years 
and  make  a  clean  sweep  as  it  seemed  to  them  good?  Simply  because 
wisdom  IS  not  born  in  an  hour.  Our  forefathers  believed  that  the 
discussions  involved  in  changing  during  three  different  periods  the 
executive  and  the  two  chambers  would  involve  also  an  education 
of  the  whole  people  which  would  make  their  Judgment  sound.  Three 
times  within  my  experience  the  Judgment  of  the  people  of  this  coun- 
try has  been  changed  on  three  great  questions.  That  the  final  Judg- 
ment was  correct  is  not  for  me  to  say  in  this  presence,  but,  as  a  rule, 
I  think  I  should  prefer  tne  Judgment  of  men  after  discussion  rather 
than  without  discussion.  It  is  a  great  thing  to  have  institutions  so 
framed  that  the  people  can  educate  themselves  before  they  are  called 
upon  to  act.  Time  and  truth  against  any  two  is  sound  doctrine,  but 
truth  without  time  has  not  an  even  chance  with  error. 

I  have  said  that  one  source  of  astonishment  in  reading  of  the  past 

is  the  late  arrival  of  the  truth  of  the  most  obvious  kind. 

•  **•*  «•• 

It  seems  almost  not  to  be  endured  that,  after  full  reasons  have  been 
given,  three  hundred  or  five  hundred  years  have  to  roll  on  before  the 
race  has  adopted  a  truth  of  life  and  practice'  which  is  now  so  dear 
that  no  deviation  from  It  will  be  tolerated  for  a  moment.  The  stone 
that  was  once  rejected  then  becomes  the  head  of  the  corner,  and  we 
worship  where  our  ancestors  scoffed. 

When  we  declaim  with  fervor  and  satisfaction  that  the  eternal 
years  of  God  belong  to  truth,  and  see  in  ecstatic  vision  the  triumph 
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of  the  future,  we  seldom  have  it  in  our  thoughts  that  the  reason  why 
truth  is  given  the  eternal  years  of  Gkxl  is  because  she  needs  them 
every  one.  Error  may  die  writhing  amid  its  worshippers,  but  not  until 
long  years  of  triumphant  reign  surrounded  by  all  the  glories  of  this 
world .  We  have  no  test  of  truth  but  eternity.  Until  truth  is  driven 
in  upon  all  our  senses  and  until  the  large  majority  of  men  are  with 
us  we  cling  to  our  ignorance.  Truth  does  not  prevail  by  being  known 
to  the  wise;  it  must  penetrate  to  the  depths  of  the  human  race  to  be 
prevalent.  The  great  intellects  even  and  the  great  sages  cannot 
enjoy  truth  until  we  all  have  it  and  until  it  has  been  reduced  to  a 
habit  of  life. 

To  me  it  seems  apparent  that  the  final  cause  of  this  fact — the  rea- 
son of  its  ezisteoce — is  the  unalterable  determination  of  the  divine 
powers  that  the  human  race  shall  be  kept  together.  Why  the  differ- 
ences which  now  exist  do  exist  no  religion  or  faith  has  quite  ex- 
plained. IBut  that  these  differences  shall  become  less  seems  even  to 
the  wayfaring  man  the  eternal  purpose. 

The  newspaper  is  thought  to  be  a  great  elevator,  but  the  reason 
why  it  is  so  is  usually  lost  in  declamation  and  glittering  generalities. 
The  newspaper  does  its  work  mainly  as  a  business  institution.  When 
the  owner  of  a  great  newspaper  was  asked  if  it  was  for  sale,  he  replied 
that  it  was — ''Daily,  at  thrde  cents  a  copy;"  and  he  said  more  than 
he  meant.  The  ideas  of  the  editors  are  not  without  their  relations 
with  the  counting  house.  This  means,  in  substance,  that  the  news- 
paper to  sell  itself  must  be  near  its  audience.  For  my  part,  I  am  not 
sure  this  is  unfortunate,  for  we  all  go  from  one  half  truth  to  another, 
and  it  is  better  to  start  a  discussion  anywhere  than  to  ''-eep  silent. 
Even  the  political  orator  in  a  campaign  does  not  at  all  times  utter 

absolute  truth. 

•  •••«•*  • 

Four  hundred  years  ago,  when  Henry  YIII  was  crowned,  he  really 
entered  upon  a  plenitude  of  power  which  made  him  the  arbiter  of  life 
and  death,  the  fountain  of  honor;  free  to  do  all  the  strange  things  he 
did,  master  of  life  and  death  and  of  all  things  temporal  and  spiritual. 

By  the  Pope's  recognition  he  became  defender  of  faith,  and  was  be- 
lieved by  mankind  to  take  his  title  by  divine  right.  Of  course,  there 
were  limitations  to  his  possibilities,  as  there  is  and  always  has  been 
to  all  despotic  powers;  but  that  limitation  was  so  far  beyond  any- 
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thing  that  would  be  tolerated  today  that  we  may  well  make  compar- 
isoBS  without  noticing  the  limit,  and  marvel  at  what  four  hundred 
years  have  done  for  that  portion  of  the  race  in  which  we  are  moet  in- 
terested. 

Henry  YIII  has  been  dead  for  centuries.  His  thoughts  have  not 
survived  him.  They  have  all  passed  away.  Tet  tomorrow,  but  for 
one  of  those  mournful  events  which  so  often  in  human  history  teach 
the  lesson  of  the  nothingness  of  mortal  glory,  there  would  have  been 
unrolled  before  a  waiting  world  a  pageant  which  would  have  moved 
the  hearts  of  men  on  all  the  oceans  and  shores  of  the  habitable  globe. 
In  the  cathedral  abbey  of  Westminster,  amid  the  sculptured  tombs 
of  the  mighty  of  other  days,  surrounded  by  living  lords  and  ladies, 
glittering  with  Jeweled  coronets,  in  the  presence  of  statesmen  and 
famous  men  and  lovely  women,  under  emotions  called  out  by  the 
memories  of  the  exalted  dead  who  He  there  in  commingling  dust — the 
exalted  dead  who  have  for  many  ages  and  in  all  lands  made,  for  good 
or  111,  the  history  of  the  world — the  King  of  England  would  have  re- 
ceived the  crown  which  in  old  days  would  have  given  him  the  right 
to  rule  over  and  determine  the  destinies  of  350,000,000  men.  Though 
this  coronation  would  have  stirred  the  sentimental  natures  of  men  no 
less  than  in  the  days  of  Henry  VIII,  the  power  of  Henry  VIll  could 
never  have  descended  to  Edward  YII.  That  power  has  gone  from 
earth  with  the  vanished  centuries.  The  pageant  would  have  been 
but  a  vain  show,  a  waking  dream,  with  no  more  reality  than  the 
dreams  of  sleep.  The  king  uncrowned  or  gorgeous  in  his  crown  and 
his  velvets  of  radiant  hue  is  no  longer  the  fountain  of  honor;  right 
is  no  longer  divine,  and  he  is  no  more  the  lord  of  all  things  temporal  I 
and  of  all  things  spiritual.    The  power  is  elsewhere. 

In  tbe  natural  course  of  human  affairs  there  will  be,  sooner  or  later, 
an  event  unheralded  by  the  blare  of  trumpets  and  by  martial  music. 
TheMarquisof  Salisbury  will  say  to  the  king,  whoever  he  may  be, 
that  he  will  no  longer  be  Prime  Itf  infjiter  of  England,  and  that  some 
other  statesman  of  mark,  either  of  hfs  own  party  or  the  other,  should 
be  summoned  to  form  another  government.  The  king  will  have  no 
choice,  and  in  due  time  the  new  government  will  take  charge  of  the 
destinies  of  England.  This  will  be  a  scene  of  real  life,  and  will  mark 
to  all  thoughtful  minds  the  march  of  civilization  from  Henry  VIII  to 
this  day. 
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I  hftYe  dwelt  upon  the  darker  side  of  the  history  of  humaa  prof^ress, 
not  because  the  other  side  Is  not  bright  with  the  possibilities  of  a 
better  life'  bat  becaase  we  all  flatter  oarselyes  about  it  oTermuch. 
There  is  no  lack  of  those  who  glorify  the  advances  and  forget  the  long 
jrears  of  struggle.  There  are  those  also  who  make  past  adTaaces  au 
excuse  for  preseut  rest.  Some  of  our  lessons  we  have  only  half  learned. 
Wego  back  to  the  bad  past  on  very  slight  provocation.  There  are 
places  in  the  United  States  where  prevails  the  right  of  private  war 
which  five  hundred  years  ago  had  its  grave  in  France.  But  before 
this  audience  I  have  no  right  to  encroach  upon  modern  history .  Ail 
it  would  be  proper  for  me  to  do  would  be  to  insist  that  righteousness 
has  not  yet  been  firmly  established  even  here,  and  duty  still  has  its 
call  upon  us  everyone. 

But  is  it  possible,  in  this  complex  mystery  of  human  progress,  for 
individual  man  to  do  anything?  Are  we  not  like  the  bees  governed 
by  the  spirit  of  the  hive,  carrying  us  whither  we  know  not?  Are  we 
not  the  victims  of  destiny,  with  our  lot  marked  out  for  us  beyond 
our  will  and  ken?  Is  not  this  a  world  under  control  of  the  survival 
of  the  fittest — not  the  fittest  to  enjoy  the  society  of  the  Almighty, 
but  the  fittest  to  trample  on  each  other?  I  do  not  believe  it.  Sur- 
vival of  the  strongest  may  be  new  to  science,  but  it  is  not  new  to 
religion.  The  strong,  remorseless  arm  striking  down  the  weak  and 
possessing  the  earth,  the  unpl tying  tramp  of  the  horse  hoofs  dev- 
astatlng  the  land,  are  known  to  the  years  that  have  gone,  and  they 
filled  the  thoughts  of  men;  but  they  are  no  longer  supremely  prev- 
alent on  earth.  Justice  and  equality  and  the  rights  of  man  have 
an  ever-increasing  sway,  and  the  power  of  the  mighty  in  arms  is 
every  day  more  and  more  mitigated  by  that  Justice  and  love  which 
satisfies  the  longings  of  the  human  heart  better  than  even  riches  or 
superiority  or  power.  Whatever  contribution  any  man  makes  to 
humanity  and  Justice  will  not  be  lost,  but  will  be  gathered  up  and  be 
among  the  treasures  of  the  Almighty. 


^  ^ 
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The  Flnt  Jndtotal  Trlbmial  of  the  World. 


The  Hague  Court,  which  it  is  no  misoomer  to  call  the  most  dis- 
tiogulshed  Judicial  tribuual  iu  the  world,  has  sigoalized  its  real  ez- 
isteace,  aod  given  a  hint  of  its  dignity  and  power,  by  entering  a 
Judgment  in  its  first  case,  for  one  million  dollars  in  favor  of  Uncle 
Sam  against  Mexico.  We  feel  a  special  pride  in  the  doings  of  this 
exalted  court  because  it  owes  its  existence  to  the  united  sentiment  of 
the  legal  Profession  of  this  country.  It  is  the  most  conspicuous 
mile  stone  in  the  march  of  modern  civilization,  and  is  suggestive  of 
greater  things  in  the  future  than  any  tribunal  that  was  ever  organ- 
iied,  or  any  other  single  movement  which  the  human  race  has  con- 
ceived in  modern  times. 

It  will  be  of  interest  to  members  of  the  Profession  to  know  some 
of  the  details  of  the  opening  of  this  great  court.  We  herewith  ex- 
tract from  an  article  by  the  distinguished  writer,  W.  T.  Stead,  who 
was  on  the  ground,  some  items  of  special  interest: 

On  September  15,  the  first  case  which  has  been  referred  for  adjudi- 
cation to  the  Hague  Court  was  opened.  The  event,  which  will 
probably  be  remembered  in  history  long  after  all  the  other  items  of 
intelligence  which  fill  the  newspapers  at  the  present  moment  are 
forgotten,  was  marked  by  no  ceremonial.  The  question  at  issue  that 
has  to  be  decided  is  comparatively  small,  and  the  dispute  which  will 
be  settled  this  month  would  be  speedily  forgotten  by  all  mortal  men 
were  it  not  that  it  will  be  remembered  in  the  history  of  the  human 
race  that  it  was  for  the  settlement  of  such  a  dispute  that  the  first 
court  under  the  Hague  Convention  was  opened  in  the  capital  of  the 
Netherlands. 

There  is  a  strange  fitness  in  things.  For  three  years,  since  the 
Conference  of  Peace  broke  up,  no  use  whatever  has  been  made  of  the 
convention  drawn  up  by  that  parliament  of  peace  for  the  amicable 
settlement  of  international  disputes.  For  that  delay  the  British 
Government  must  bear  the  whole  responsibility.  The  supercilious 
refusal  by  Bnglisb  ministers  to  accept  the  plaintive  and  oft-repeated 
entreaty  of  President  Kruger  to  settle  their  dispute  with  the  South 
Africao  republic  QO  the  lines  of  the  Hague  Convention  administered  a 
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blow  to  the  oaaae  of  arbitration  the  fall  ezteDt  of  wbioh  is  very  im- 
perfectly realized 

It  would  faaYe  mattered  little  if  war  had  been  entered  upon  by 
some  other  power  than  England,  say,  for  Instance,  by  one  of  the 
powers  which  acquiesced  reluctantly,  and  under  what  may  be  re- 
garded as  moral  duress,  in  the  framing  of  the  arbitration  convefltion; 
but  that  England,  who,  through  her  distinguished  representattre 
Lord  Pauncefote,  had  taken  the  lead  in  affirming  the  principle  of  a^ 
bitration  before  the  world,  should  have  been  the  first  power  to  trample 
the  principle  under  foot  the  moment  she  thought  that  she  could 
attain  her  ends  by  a  cheap  and  ea^y  war,  gate  courage  to  all  the 
enemies  of  arbitration  to  heap  ridicule  upon  the  principle  which 
they  had  reluctantly  accepted,  and  to  do  their  utmost  to  bring  the 
court  at  The  Hague  into  ridicule  and  contempt.  It  is  an  open  secret 
that  some,  at  least,  of  the  governments  who  signed  the  conrentlon 
under  the  oonfftratning  influence  of  the  Czar's  prestige  and  popular 
enthusiasm  for  the  cause  would  be  very  glad  if  the  Hague  Ooutt  were 
dissolTed. 

There  was  also  a  natural  reluctance  eren  on  the  part  of  some  gov. 
eruments  which  were  not  so  hostile  to  the  cause  of  arbitration  to  be 
the  first  to  call  the  court  into  active  existence.  Kow,  however,  the 
war  being  ov^,  it  is  extremely  satisfactory  to  know  not  only  that  the 
court  Is  to  sit  to  adjudicate  an  international  dispute,  but  that  the 
initiative  should  be  taken  by  the  United  States  of  America.  The 
new  world  is  the  first  to  take  advantage  of  the  new  court  established 
by  the  parliament  of  peace  for  the  settlement  of  the  disputes  of  the 
nations. 

It  is  also  good  that  the  dispute  should  be  one  between  two  re- 
publics. In  this  respect  republics  are  setting  an  example,  for  It  is 
always  well  for  republics  to  set  an  example  to  monarchies. 

The  first  question  which  is  brought  before  the  court, — although  in 
itself  a  mere  trifie  concerning  the  ownership  of  a  capital  sum  of 
something  over  $700,000, — is  one  which  possesses  an  historical  and 
religious  significance  of  the  first  rank. 

mSTORT  OFLTHB  PRS8BNT  CASB. 

The  Ohurch  having  failed  to  perform  its  manifest  duty  of  acting  as 
peacemaker  and  arbiter  of  the  disputes  of  the  world,  the  layman  have 
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9X  UbU  •i^f  the  lapse  of  aumy  ceaUirles,  taken  the  laik  Islo  Iheir 
own  hands,  and  ibe  Hague  Tribunal  to  the  work  of  laytnen.  1%  li 
coaetiliited  by  tanporal  govemmente,  from.wboee  deUberaHone  the 
spirt^al  power  was  sedulouely  sfau^  out.  But  wba%  Is  the  first  qnestlea 
that  is  t»  be  brought  before  this  lay  trtbunal,  MssUtuted  by  seeular 
gorernmenu  for  the  settlement  of  interoatlODal  dlspates?  1%  is  a 
qoestfton  ot  owner^ip  of  property  wbleh  was  originally  giirea  by  pieus 
founders  for  the  eiten«»ioa  of  the  OathoUc  Ohnreh.  The  mntSer  In 
dft^Kite,  stripped  from  all  question  of  encumbering  detail,  amounts  to 
this:  When  the  frontier  of  Mexico  stretched  northward,  so  as  to 
incAude  the  whole  of  the  present  State  of  Oalifornia,  certain  sums  of 
money  were  giten  to  the  Society  of  Jesus  for  the  purpose  of  carrying 
on  its  operations  in  Oalifornia.  Toward  the  dose  of  the  elgbteenth 
osntury  Uie  then  Pope  suppressed  the  Jesuits,  and  the  seolely,  bsing 
driven  out  of  Mexico  by  the  faithful  Catholic  governmenS  of  thal^ 
date,  lost  control  of  its  possessions,  the  administration  of  which  was 
then  undertaken  by  the  Mexican  Qoyemment. 

The  capital  sum  involTes  about  $115,000.  The  Americans  plead 
that  Sir  Bdward  Thornton,8  award  settled  once  for  all  the  lustioe  of 
their  claim  to  this  sum,  which  is  one-half  of  the  total  yalue  of  the 
property  originally  left  to  the  Jesuits.  The  Mexijaas,  on  the  other 
hand,  deny  that  Sir  Edward  Thornton's  award  bound  them  In  the 
future.  Itdealtonly  with  the  question  of  the  arrears  up  to  1960. 
The  Americans  conteod  that  by  Sir  Sdward  Thornton's  award  the 
question  became  what  is  techoically  called  res  Judicata.  This  is  de- 
nied by  Mexico  un  Yarious  grounds. 

nnSONKHL  OF  VBM  GOURV. 

The  question  would  nerer  have  artsen  if  it  had  not  been  for  the 
action  of  the  Pope  in  suppressing  the  Jesuit  order  at  the  eod  of  the 
eighteenth  century.  The  whole  dispute  turns  upon  whether  a  certain 
sum  of  money  shall  or  shalT  not  be  allocated  to  the  use  of  certatn 
Ohtholtceommunities  in  the  State  of  California,  or  whether  it  shall 
be  devoted  entirely  to  the  use  of  Catholic  communities  in  the  republic 
of  Mexico.  Yet  thlH  question,  which  would  seem  to  be  eminetrtly  one 
for  the  decision  of  an  ecclesiastical  court,  is  raised  by  (fiptnmatic 
action  betw«en  two  goyemments,  one  of  which  ts  ffeethinktng  and 
the  other  Protestant,  antf  its  decfsion  referred  to  a  court  prtmarliy 
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ooosisting  of  four  arbltimton,  one  of  whom,  M.  ds  MtUm,  Ui  a 
Greek-Orthodox;  aaother,  Sir  Bdwmrd  Fry,  to  so  Bogltoh  Protertaat; 
a  third,  M.  Aaser,  to  a  Jew;  and  the  foorth,  M.  SaTorntn  Lonan,  to  a 
Dutch  ProteetaDt.  Shoold  these  toar  arhltfatort  bennahle  to  agree, 
the  qaeetioD  will  be  referred  to  ao  ampire,  whom  the  four,— who 
are  respectlTely  Greek-Orthodox,  Jew,  and  Pmtestaot,— agree  amoog 
themselfes  to  oomiaate.  Should  they  d«clde  that  the  qnettion  to  not 
a  ree  Judicata,  this  heretical  court  will  have  to  dedde,  amoog  othM* 
thiogs,  whether  moneys  left  to  the  Society  of  Jesus  in  the  eighteenth 
century  were  glTen  for  political  or  religious  purposes,  and  whether 
the  Catholic  Church  in  Bngllsh-speaklng  California  to  the  same 
Catholic  Church  as  extoted  there  when  it  was  ruled  hy  Mexico.  Yet, 
in  the  opinion  of  the  Catholics  theoiselves,  it  would  be  dlflleult.  If 
not  impossible,  to  secure  a  tribunal  more  certain  to  decide  the  oase 
upon  its  merits. 

I  had  the  pleaure  of  Yisltini;  The  Hague  in  August,  and  saw  for  the 
first  time  the  premises  which  had  been  secured  for  the  use  of  the 
court.  It  is  a  building  in  the  Prinsengracht,  fronting  on  a  canal, 
which  is  shortly  to  be  drained,  and  the  apace  now  occupied  by  the 
canal  couYerted  into  a  broad  esplanade.  The  premises  are  taken  on  a 
five  years*  lease,  at  the  remarkably  low  rent  of  $500  a  year.  The 
house  does  not  stand  by  itself,  but  has  a  prettily  laid  out  garden  in 
the  rear.  It  has  been  fitted  up  for  the  use  of  the  court,  and  on  the 
walls  are  hung  portraits  of  the  sovereigns,  prime  ministers,  and 
plenipotentiaries  who  took  part  in  the  founding  of  the  court.  The 
room  where  the  council  meets  for  the  purpose  of  auditing  the  ac- 
counts and  superintending  the  operation  of  the  bureau  to  furnished 
with  chairs,  each  of  which  bears  the  name  and  the  arms  of  the  power 
for  the  use  of  whose  diplomatic  representative  it  to.  Another  room  is 
set  apart  for  the  library^  for  the  replenishing  of  whose  shelves  the 
modest  sum  of  $200  a  year  is  allocated  by  the  economical  council. 
Besides  the  court  room  in  which  the  court  will  sit  to  adjudicate  upon 
disputes  brought  before  it,  there  are  also  retiring  rooms,  secretaries' 
rooms,  and  other  necessary  accommodations.  The  bureau  as  an  office, 
is  commodious,  supposing  that  arbitrations  are  occasional;  but  If 
the  practice  became  general  of  referring  disputes  to  the  adjudication 
of  the  Hague  Tribunal,  it  is  quite  evident  that  the  present  premises 
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will  be  iDsufflcieot  and  iDOooTealeut.  But  the  prudent  Dutch  GoYera- 
ment  and  the  somewhat  skeptical  members  of  the  council  decided  to 
proceed  tentatively,  and  so  they  have  provided  for  the  headquarters 
of  the  tribunal  modest  premises  which  can  be  procured  at  a  minimum 
cost,  but  are  in  singular  contrast  to  the  hopes  entertained  by  those 
who  founded  the  Hague  Tribunal.  It  was  perhaps  well  to  walk  be- 
fore we  ran,  and  it  is  better  to  begin  on  a  small  scale  at  first,  rather 
than  to  launch  out  on  to  a  great  expenditure  such  as  would  certainly 
be  required  for  the  Supreme  Court  of  Nations. 

Much  will,  of  course,  depend  upon  the  result  of  the  first  arbitra- 
tion. If  it  passes  off  well,  and  is  rapidly  followed  by  other  appeals 
to  the  same  tribunal,  we  may  anticipate  that  quarters  more  in  keep- 
ing with  the  importance  of  the  court  and  in  a  more  convenient  loca- 
tion will  be  obtained,  and  that  the  new  premises  will  be  furnished  and 
equipped  with  the  best  library  of  international  law  to  be  found  any- 
where in  the  world.  The  need  for  such  a  court,  and  the  need  for 
strengthening  the  court  which  ha»  already  been  established,  so  as  to 
take  note  of  infractions  of  the  conventions  drawn  up  at  the  confer- 
ence, is  obvious  to  all  who  take  an  interest  in  such  questions. 


^  ^ 


THE  time  fixed  for  the  next  annual  meeting  of  the  State 
Bar  Association — the  30th  and  31st  days  of  December — is 
near  at  hand.  Only  one  more  issue  of  The  Bab  before 
that  meeting,  and  in  that  issue  we  will  endeavor  to  give  our 
readers  some  definite  information  as  to  what  is  going  to  hap- 
pen at  Ithat  meeting.  It  will  be  in  many  respeotB,  one  of  the 
most  important  in  the  history  of  the  Association.  And  we  be- 
lieve it  will  also  be  pne  of  the  most  largely  attended.  It  will 
not  conflict  with  any  court  in  the  State,  and  for  that  reason  it 
might  not  be  amiss  to  say  that  the  date  of  this  meeting  should 
be  made  the  fixed  time  for  annual  meetings.  We  will  see  how 
it  works. 
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Gommeroi»tiiiii  tn  tbe  Prftotioe  of  tbe  Ijaw. 


THE  Btrenuoas  life  has  become  so  intensified  that  the  leg»l  pfo- 
fession  is  no  longer  free  fh)m  the  taint  of  the  oommetcial 
touch.  How  to  make  nuMiey  out  of  legal  business,  and  how 
to  get  legal  basiness,  ont  of  which  money  oan  be  made,  are  qnes- 
tions  uppermost  in  the  minds  of  many  a  practicing  attarnej 
to-day. 

The  questions  themselves  are  not  new.  But  the  answers  to 
them,  as  they  appear  in  actual  practice,  if  not  new,  too  firequetttly 
reflect  no  credit  on  the  bar.  And  the  struggle  for  actual  existence 
ill  these  hurrying,  bustling  times,  mak^  some  excuse  for  the  prac- 
tice plausible,  if  not  justifiable. 

The  disposition,  for  instance,  to  go  after  business,  to  solicit 
individuals,  firms  and  corporations,  for  litigated  matters  is  one  of 
the  *'  commercial  "  features  of  the  profession  which  is  widespread, 
is  accepted  as  inevitable  under  existing  conditions,  and  is 
tolerated  by  members  oi  the  profession,  who  are  regarded  as  both 
able  and  "reputable." 

Nor  is  this  the  only  form  of  ^Commercialism  "in  the  law  which 
is  growing  and  adds  little  to  the  due  administration  of  justice. 
The  disposition  to  take  up,  on  contingent  fees,  cases  which  have 
no  legal  merit  whatever,  particularly  cases  of  ^rsonal  inj\irj 
against  municipal  imd  other  corporations,  is  an  evil  of  no  small 
proportions. 

Of  course,  the  strenuous  condition  of  the  wbrld  at  the  present 
time  tends  to  drive  every  one  into  the  business  of  making  money. 
It  is  unfortunate  for  tbe  legal  profession  that  this  is  so.  I^or  ft  is 
no  mere  trade,  nor  tb  it  an  avenue  that  leaids,  of  should  lead,  to 
wealth.  There  is,  or  at  least  there  shonld  be,  som^  attempt  to 
exalt  this  honorable  profession  ont  of  the  scramble  f6r  itoere  ftell 
This  does  not  mean  that  the  lawyer  should  not  recede  his  }tfst  and 
fair  compensation  for  services  rendered.  Hi»  is  a  labofioM  llf^ 
if  his  professional  duties  are  fitly  discharged,  and  he  is  entiiM  to 
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hiB  veward  in  doUani  and  oento  as  mnoh  as  the  member  of  any 
oMmt  walk  in  life.  Our  contention  is  not  for  gratuitous  services 
by  any  means. 

When  however,  the  profession  is  employed  for  the  sole  purposes 
^  a  B<mey-making  institution,  it  ceases  to  meet  the  lofty  aims  for 
which  it  was  designed,  tends  to  lose  the  respect  of  those  whose 
opinions  are  worth  having,  forgets  the  behests  of  justice,  denies  to 
Uie  public  ihe  right  ef  property  nndet  the  law,  if  not  of  liberty 
also,  and  makes  of  the  due  administration  of  the  law  the  merest 
mockery. 

Bench  ind  bar  and  bar  associations  can  do  much  to  create  a 
healthy  public  opinion  which  will  discourage  and  denounce  this 
nefiftrioiis  businesa  So-called  '^reputable"  lawyers  should  be 
brought  promptly  to  book  for  such  questionable  practices.  And 
peislstence  in  '^ccMnmercialism,"  which,  of  course,  should  be  first 
specifically  defined,  should  be  sufficient  to  warrant  disbarment 

The  justification  for  this  radical  course  is  found  in  the  fact  that 
a  multiplicity  of  suits  devoid  of  merit,  often  having  but  a  plaintiff 
in  name,  only  have,  or  should  have,  no  place  in  the  halls  of  our 
cfiurta.  It  is  possible  to  weed  them  out  by  some  such  method  as 
is  h^e  ontliAed. — ^Exchange. 

^    %|B 

^V  N  old  and  well  knows  traveller,  who  has  recently  settled  in 
*pT  Chicago,  while  coming  in  from  Pewee  valley  the  other  after- 
noon told  an  interesting  story  about  Henry  Clay,  the  great 
Kentucky  statesman.  The  story  teller  in  his  youth  lived  in  Mr. 
Clay'a  district  during  the  time  when  Henry  Clay  was  at  bis  priipe 
as  a'lawyer. 

**  A  man  was  being  tried  fbr  murder,"  said  the  narrator,  ''and 
his  ease  looked  hopeless  indeed.  He  had  without  any  seeming 
provocation  murdered  one  of  his  neighbors  in  cold  blood.  Not  a 
lawyer  in  the  country  would  touch  the  case.  It  looked  bad 
•ttoiigh  to  ruin  the  reputation  of  any  barrister. 

^The  man  as  a  last  extremity  appealed  to  Mr.  Clay  to  take  the 
ease  for  him.  Every  (me  thought  that  Clay  would  certainly  refuse, 
but  when  the  celebrated  lawyer  looked  into  the  matter  his  fighting 
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blood  was  roused,  and,  to  the  grreat  sorpiise  of  all,  he  accepted. 

^  Then  came  a  trial  the  like  of  which  I  have  never  seen.  Clay 
slowly  carried  on  the  case,  and  it  looked  more  and  more  hopeless. 
The  only  gronod  of  defence  the  prisoner  had  was  chat  the  anrder- 
ed  man  had  looked  at  him  with  800*1  a  fleroe,  marderons  look  that 
oat  of  self  defence  he  had  struck  first  A  ripple  passed  through 
the  jury  at  this  endenoe. 

""The  time  came  for  Clay  to  make  his  derens&  It  was  settled  in 
the  minds  of  the  spectators  that  tue  man  was  guilty  of  murder  in 
the  first  dagret).  Clay  calmly  proc^^etl,  laid  all  the  proof  before 
them  in  his  masterly  way,  thoo.  just  as  he  was  about  to  conclude, 
he  played  his  last  and  mtister  card. 

'' '  Gentlemen  of  the  jury.  *  he  said,  assuming  the  fiercest,  black- 
est look  and  earring  the  mo^t  ua«lyinghii(.red  io  it  that  I  hsye  ever 
seen,  *  gentlemen,  if  a  man  shouid  look  at  yon  like  this  what  would 
you  do?  • 

*'  That  was  all  he  said,  but  ttiat  was  enough.  The  jury  was 
startled  and  some  even  quailed  on  their  seats.  The  judge  moved 
uneasily  on  his  bench.  After  fifteen  mi  antes  the  jury  filed  slowly 
back  with  a  *Not  guilt-y,  your  honor.'     The  victory  was  complete. 

'*  When  Clay  was  vongratulatei  on  his  easy  victory,  he  said: 

'**  It  was  not  so  easy  as  von  thiotc.  I  spent  days  and  days  in 
my  room  before  the  mirror  practicing  ttiat  look.  It  took  more 
hard  work  to  give  that  look  than  t«>  investigate  the  most  obtuse 
case. "  ' — Louitville  Courier-Journal. 

THBRB  are  many  men  of  many  minds,  bat  how  any  intelli- 
gent lawyer  could  be  of  any  other  mind  than  favorable  to 
the  adoption  of  the  judicial  amendment  proposed  to  the 
constitution,  passes  all  understanding.  Yet  we  have  an  exam- 
ple of  a  lawyer,  who  is  also  a  candidate  for  the  State  Senate,  go- 
ing into  the  State  press  in  opposition  to  this  and  every  other 
amendment  in  sight.  We  are  free  to  say  that  his  argnments 
would  not  satisfy  any  other  mind  than  his  own,  however.  But 
it  is  wonderful  upon  how  small  a  pivot  a  constitutional  kicker 
will  essay  to  exercise  his  proclivity. 
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A  StarUlnir  Case  of  OmlUot  of  BrUleBOe. 

Beckley,  WedtVa.,  Oct.  15th,  1902. 
Bditob  Bab: 

FOB  the  beoetit  of  the  profeasion,  and  eflpecially  to  note  the  ud- 
oertaiat^  of  evea  direct  evidence,  I  desire  to  call  attention  to  a 
a  peculiar  criminal  case,  which  recently  interested  the  com- 
munity about  the  county  seat  of  Baleigh. 

A  young  woman  about  twenty  years  of  age  was  shot  and  mortally 
wounded  at  the  home  of  Mr.  and  Mrs.  H,  where  she  was  living  as  an 
inmate  of  the  household.  This  occurred  on  the  22  day  of  Sept.  1902, 
at  a  distance  of  six  miles  from  the  court  house,  in  the  midst  of  a 
fairly  well  settled  neighborhood.  The  victim  lingered  for  two  days, 
and  repeatedly  declared  to  the  attending  ph>sician  and  others  that 
she  had  been  shot  by  one  Charlie  Willis,  a  young  workman  of  the 
neighborhood,  who  had  previously  known  the  girl.  Her  dying 
declaration  was  to  the  same  effect.  The  shooting  occurred  at  the 
middle  of  the  day.  Mrs.  H.who  had  gone  on  a  trip  to  a  country  store, 
was  the  principal  witness  for  the  state.  Willis  was  arrested,  and  his 
examination  was  held  before  the  local  Justice  in  the  Circuit  Court  room 
of  the  Court  House  in  the  presence  of  a  large  and  attentive  audience. 

In  addition  to  the  girPs  declaration,  Mrs.  H.  testified  positively  as 
to  the  identity  of  the  prisoner  with  a  man  whom  she  saw  leaving  her 
house  after  the  shot.  She  testified  in  the  most  circumstantial  man- 
ner that  as  she  returned  home  and  had  reached  the  entrance  to  the 
yard  she  heard  a  snot,  and  directly  afterwards,  saw  this  man  leave 
the  house  and  recogniied  him  fully.  And  that  upon  entering  the 
house  she  found  the  girl  wounded  and  leaning  against  the  bed.  It 
was  further  stated  that  Willis  had  quarreled  with  the  girl  a  short 
time  previously. 

To  meet  this  terrible  and  seemingly  conclusive  mass  of  evidence 
the  prisoner  showed  that  on  the  day  of  the  murder  he  was  firing  the 
engine  for  a  well  machine  at  work  at  a  point  four  miles  distant. 
His  two  companions  at  the  machine  swore  that  he  was  not  out  of 
their  sight  the  whole  day.  The  party  had  an  early  dinner  In  a  house 
near  by,  where  he  sat  down  at  the  table  with  six  people.  Two  other 
persons  in  the  house  would  testify  to  the  same  thing.  Thus  the 
witnesses  stood  eight  to  two  in  favor  of  the  accused.  At  the  close  of 
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the  ezaminatloD  be  wis  dieduirged.  The  ease  ie  onlque  Id  mj  brief 
ezperleooe.  Had  this  mao  beeo  tra?ellDg  alooe,  or  hontiiig,  io  that 
Ticioity,  or  iotoxloated,  opoo  the  day  io  qoeBUoo,  the  result  might 
haye  beeo  ooe  of  thoae  raie  teetai^eet  where  aa  Imoeeat  man  Boflers 
the  puoiBbmeot  doe  to  another. 

Beepeotfoly, 

X.  ▲.  X. 


%as  %as 


IT  ii  «  Ytry  difficult  fMt  for  a  Judge  from  bia  exalted  poei- 
tion  of  dignity  aod  v^poneitHlitj  to  deoend  graoef ally  into 
the  role  of  the  way  and  the  wit  in  rendering  jadioial  opin- 
ions.   An  exohange  refers  to  an  example  of  this  kind : 

The  high  and  solemn  Court  of  appeals  of  Indian  Territory, 
taking  thair  tope  txum  the  tuning  fork  of  tome  of  their  jndioial 
eldersi  in  a  reoent  opinion  indulge  in  the  following  2  **As  to  the 
nxth  assignment  of  error,  the  oontention  of  appellant  is  that 
the  fall  of  a  heavy  dew  is  an  act  of  Ood,  whioh  should  relieve  a 
common  carrier  from  its  liability.  We  cannot  concur  with  ap- 
pellant in  this  contention.  Had  the  dew  been  of  that  brand 
well  knowp  m  '  Mountain  Dew,'  it  might  have  affected  the 
engineer  and  fireman,  but  not  the  engine  or  corporation  itsdf  , 
to  the  extent  of  relieving  it  from  the  obligation  of  its  con- 
tracts.*' 

Well,  now,  at  first  impression,  it  might  occur,  to  the  irrever- 
ent reader  at  leasts  that  the  ''brand  known  as  'Mountain  Pew' " 
had  affected  the  judicial  merry«maker  who  flipped  off  the  opin- 
ion-^Hmd  that  too,  to  the  extent  of  relieving  him  from  responsi- 
bility had  he  committed  murder  instead  of  a  rape  upon  the  pro- 
prieties. It  would  be  well  for  judges  of  courts  of  last  resort  to 
confine  themselves  in  their  opinions  to  dispassionate  and  dig- 
nified expresaiona^  SiS  their  attempts  at  pleasantry  are,  as  a  rule, 
either  inA|it,  agoniiing  or  anile. 
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The  XomtM  An^l. 


ONE  of  the  most  singular  characters  that  has  attracted  the  atten- 
tioD  of  the  public  in  recent  years  was  a  women  who  was:;known 
in  the  Criminal  Courts  of  New  Yorlt  City  as  **Tbe  Tombs 
Angel."  She  was  a  lady  of  culture,  refinement  and  prominent  family, 
but  gave  her  life  to  relieving  the  most  degraded  inmates  of  the  city 
prisons.  Her  advice  was  sought  by  the  judges  of  those  courts  in  many 
instances  in  dealing  with  prisoners.  She  was  one  of  the  victims  of  a 
botel  fire  recently  in  which  several  lost  their  lives.  The  courts  ad- 
journed in  honor  of  her  memory .  We  extract  from  The  Outlook  the 
following  personal  sketch  of  her  career.— Sd.  Bar. 

During  the  years  tbat  I  have  lived  in  New  York,  moving  here  and 
there  in  quest  of  knowledge  of  it,  and  reading  the  daily  papers  more 
or  less  diligently,  I  had  seen  an  occasional  reference  to  the  Tombs 
Angel.  It  was  always  a  very  incidental  referiance,  usually  a  brief 
statement  that  some  woman  or  young  girl,  picked  up  by  the  police, 
had  been  given  into  her  charge.  1  would  not  now  recall  these  refer- 
ences were  it  not  for  subsequent  events.  They  made  no|conscious  im- 
pression upon  me  at  the  time,  but  now  I  know  that  I  had  formed  a 
vague  conception  of  her. 

The  Tombs  Angel  was,  in  my  mind,  a  large,  good-natured  woman, 
perfunctoilly  sympathetic,  without  any  culture  and  perhaps  with  no 
education,  performing  her  ostensibly  benevolent  duties  because  she 
was  paid  to,  performing  them  pleasantly  because  she  was  large  and 
amiable,  accustomed  to  crime  and  degradation,  and  not  too  deeply 
touched  by  it. 

When  the  fire  occurred  in  the  Park  Avenue  Hotel  last  winter,  I 
learned  that  the  Tombs  Angel  was  Mrs.  Bebecca  Salome  Foster;  that 
she  had  lived  there  for  a  number  of  years,  and  was  killed  in  the  dis- 
aster. This  was  in  itself  a  surprise,  but  the  tone  of  the  newspapers 
in  recording  ber  death  was  a  greater  one.  The  usual  newspaper  obit- 
uary is,  at  best,  perfunctory.  However  great  or  good  the  deceased 
may  have  been,  the  records  of  his  deeds,  the  eulogy  of  his  character, 
are  usually  gleaned  from  books  and  files  and  put  into  form  by  some 
one  assigned  to  the  work.    It  is  to  him  a  part  of  the  day's  demand 
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He  writes  it  as  he  would  ao  aooouot  of  a  Board  meeting.  There  were 
DO  *  "Obituaries*'  gi?eo  to  Mrs.  Fbster.  The  hotel  Are  was  made  Utile 
of.  Her  death  was  the  tragedy.  Bvery  accooot  was  a  lament— sio- 
oere,  almost  pathetic.  There  was  a  note  of  sorrow,  simple  and  genu- 
ioe,  seldom  foand  Id  the  oolumos  of  the  oewspapers.  Such  a  oote  is 
struck  when  the  President  is  murdered,  for  then  the  whole  country, 
by  horror  of  the  deed  and  by  the  magnitude  of  the  eyent,  is  shocked 
out  of  its  indifference.  It  is  a  simultaneous  feeling  by  a  whole  peo- 
ple that  stirs  in  the  blood  of  the  scribe. 

The  day  before  Mrs.  Foster  was  killed  she  was  unknown  to  hun- 
dreds of  thousands  of  eyen  the  people  of  New  York.  Ton  could  hare 
cried  her  name  in  vain  up  the  crowded  Bruadwio^  and  through  the 
shopping  district,  on  a  bright  day,  when  all  the  multitudes  were  out. 
But  e?en  the  stranger  reading  the  accounts  of  her  that  day  must  have 
been  moTed  by  them,  and  felt,  without  knowing,  that  they  were  Jus 
tilled. 

.Her  death  was  not  treated  as  a  sensation,  a  good  story  thrown  by 
fate  in  the  reporter's  wi^  to-day,  to  be  forgotten  to-morrow.  It  was 
the  singular  tone  of  respect,  bordering  on  Teneration,  that  stirred  my 
interest.    I  wanted  to  know  the  woman  we  had  lost. 

The  police  reporters  seldom  call  at  the  offices  of  the  newspapers 
they  represent.  There  are  two  or  three  old  buildings  on  Mulberry 
street,  across  the  way  from  Police  Headquarters,  where  they  haye 
their  desks  and  offices.  They  make  the  daily  rounds  of  courts  and 
officials,  looking  up  certain  captains,  detectiyes,  or  roundsmen,  io 
quest  of  special  stories,  dropping  into  the  Tombs  to  see  an.  interesting 
prisoner,  and  when  the  details  of  the  di^^'s  criminal  news  haye  been 
gathered,  they  return  to  their  deslu  in  Mulberry  street,  write  what 
their  paper  expects,  and  send  it  in. 

I  found  a  friend  of  mine  at  his  desk  one  afternoon  after  his  routine 
work  was  done.  He  was  smoking  his  pipe,  his  feet  on  the  window- 
sill,  his  eyes  fixed  in  reverie  on  the  ugly  front  of  the  Headquarters. 
He  has  occupied  this  corner  for  over  fifteen  years,  serying  one  of  the 
old  evening  papers.  He  is  looked  upon  as  one  of  the  best-posted  news- 
paper men  in  all  criminal  and  police  matters  in  the  city,  and  I  confi- 
dently expect  to  get  from  him  a  complete  picture  of  the  Tombs  Angel, 
and  incidents  enough  to  give  the  picture  life. 
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•*Dld  yoa  Iniow  Mrs.  Foster?"  I  aaked. 

••Tea,"  he  replied. 

•*Wbat  was  she  like?" 

*^She  was  a  floe  woman." 

'*!  know,  but  Id  what  way?" 

**Why,  io  eyery  way.    She  was  the  best  woman  I  eyer  knew." 

**Gome,  now  old  man,"  I  urged,  **I  want  to  know  about  her.  Ton 
would  not  describe  her  it  that  way  in  your  paper." 

**I  wouldn't  say  much  about  her  in  the  paper.  She  wouldn't 
like  it." 

**Well  tell  me  some  of  the  interesting  things  she  did — not  excep- 
tional, you  know,  but  characteristic." 

He  puffed  at  his  pipe  and  thought  for  a  long  while. 

'•I  don't  think  I  can  do  it,"  he  said,  at  last.  **She  never  talked 
about  the  things  she  did.  We  never  thought  of  going  to  her  for  a 
story — ^It  would  do  no  good*" 

'*And  still  she  was  popular  with  the  reporters?" 

**She  was  one  of  the  best  women  I  ever  knew." 

And  this  was  all  I  could  get  out  of  him. 

William  Travers  Jerome,  now  District  Attorney  for  New  York,  was 
for  a  number  of  years  one  of  the  Judges  of  the  court  in  which  Mrs. 
Foster  served  as  probation  officer.  I  have  been  acquainted  with 
Judge  Jerome  for  some  time,  and  I  know  him  to  be  a  close  observer. 
I  found  him  recently  at  his  East  Side  residence. 

*a  want  to  know  all  sbout  Mrs.  Foster,"  I  said.  **What  sort  of  a 
woman  was  she?    What  did  she  look  like?" 

**She  was  a  small,  nice  looking  woman,  very  quiet  and  unobtrusive. 
And  yet  that  is  hardly  right>,  either,  for  she  was  very  active  and  al- 
ways busy.  But  she  went  about  her  affairs  in  a  direct  and  simple 
way.  Her  value  to  the  court  itself  was  in  the  fact  that  she  had  rare 
good  jndgment.  Tou  find  not  a  few  philanthropic  people,  and  not  a 
few  people  with  good  Judgment,  but  it  often  seems  as  if  these  two 
elements  were  not  found  in  the  same  person. 

''A  woman  would  be  brought  up  to  the  bar,  plead  guilty,  and  be 
remanded.  We  would  ask  Mrs.  Foster  to  look  into  the  case  and  report 
to  us.  She  would  find  out  where  the  woman  worked — what  her  life 
Was,  what  her  interests  were,  who  her  people  were,  what  her  sur- 
roundings had  been,  how  she  came  to  get  into  this  trouble;  and  her 
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Judgment  was  so  good,  and  her  ezperieDce  so  great,  that  it  was  the 
very  rarest  thing  for  any  of  these  people  to  be  able  to  deceive  her. 
She  was,  of  course,  constantly  told  untruths,  but  she  was  sagacious 
enough  to  detect  the  fact  that  they  were  untruths,  so  that  when  she 
reported  to  the  court,  the  court  felt  that,  as  far  as  it  was  possible  to 
ascertain  them,  all  the  facts  of  the  case  had  been  learned,  and  that  it 
might  act  with  perfect  safety  upon  her  report,  and  the  question 
whether  sentence  should  be  suspenedor  imposed,  or  where  the  prisoner 
should  be  sent,  was  generally  decided  by  her." 

**But,  with  all  hergood  Judgment,"  1  interposed,  **sbe  must  have 
been  deeply  sympathetic." 

**I  suppose  she  was,"  be  replied.  *'A  great  many  women  who  en- 
deavor to  do  philanthropic  work  of  this  Icind  are  unselfish  and  warm- 
hearted, but  they  are  frequently  misled  by  the  class  of  people  with 
whom  they  have  to  deal,  and  their  statements  to  the  courts  can 
rarely  be  relied  upon — not  that  they  willfully  falsify,  but  they  are  in- 
capable of  ascertaining  the  real  facts  of  the  case.  Their  duty  seems 
to  them  to  be  rather  to  exlend  sjrmpathy  to  the  person  in  trouble  than 
to  make  a  thorough  investigation  of  the  person's  case,  so  that  it  can 
be  dealt  with  in  the  wisest  way,  looking  not  only  to  the  good  of  the 
individual,  but  the  general  good  of  the  community. 

**It  was  not  an  infrequent  thing  to  have  Mrs.  Foster  report  that 
the  person  was  of  such  a  character  that  she  did  not  think  there  should 
be  a  suspension  of  sentence.  And  frequently,  before  the  prisoner 
was  convicted,  she  would  make  an  investigation,  and  if  Judgment  was 
suspended  she  would,  especially  in  the  case  of  young  women,  take 
them  into  her  charge,  procure  situations  for  them,  and  exercise  a 
general  supervision  over  them  for  a  considerable  time,  helping  them 
wisely.  She  had  a  little  place,  up  somewhere  on  the  Sound,  where 
she  took  some  of  these.  For  others  she  would  procure  lodgings,  and 
frequently,  when  a  woman  was  sentenced  and  sent  to  prison,  she 
would  lookout  for  her  children;  and  where  men  were  sentenced  she 
would  look  out  for  their  wives,  procure  means  to  help  them — give 
them  food  and  clothing,  procure  work  for  them.  Her  ministra- 
tions were  not  by  any  means  devoted  entirely  to  women,  although 
they  were  the  principal  objects  of  charity.  She  worked  at  all  times — 
in  the  heat  of  summer  and  the  cold  of  winter.  She  would  go  to  the 
very  limit  of  her  strength,   until,   absolutely  exhausted,  she  would 
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faint.  ThecourtofBcers. were  all  very  food  of  her,  and  when  she 
was  overcome  some  big  policemau  would  lift  her  up  and  carry  her  to  a 
place  of  rest  as  tenderly  as  though  she  were  a  baby. 

*'Her  absolute  sincerity  and  purity  of  motive  impressed  itself  upon 
every  one  and  led  them  to  trust  her.  She  would  never  take  any  money 
from  the  Judges.  Lots  of  times  I  have  tried  to  give  her  money  for 
some  particular  case — where  she  had  made  expenditures  to  talce  care 
of  the  family  while  the  man  was  in  Jail .  She  would  say:  *No,  I  can- 
not take  any  money  from  any  of  the  Judges.  I  know  the  Judges  who 
are  here  now  would  not  think  I  was  coming  to  them  with  the  hope 
of  getting  some,  but  there  might  come  Judges  here  who  would  not  feel 
that  way  about  it.  They  would  get  to  look  upon  me  as  a  nuisance, 
and  they  would  feel  they  ought  to  offer  me  money.' " 

Here  was  a  little  liglU  on  the  character  I  was  seeking  to  know,  but  I 
felt  that  it  wa;^  only  a  partial  revelation.  Gk)od  Judgment  and  an  in- 
sight not  readily  deceived  were  the  qualities  that  had  impressed  the 
Judges.  They  might  make  her  a  valuable  ally  to  the  court,  but  they 
could  not  explain  the  reason  for  her  labor.  No  woman  would  have  de- 
voted years  of  her  life  to  such  exhausting  toil  In  so  lugubrious  a  world, 
without  pay,  simply  for  love  of  exercisiog  her  powers  of  discrimination. 
The  Judge  put  these  first,  but  it  was  evident  that  they  must  have 
been  incidental  so  far  as  she  was  concerned.  They  served  to  make  her 
more  effective  in  what  the  deeper  qualities  of  her  nature  prompted 
her  to  do. 

** Where  did  she  get  the  money  that  she  used?  She  did  not  receive 
much  as  probation  oiBGer,'did  she?" 

**  The  law  creating  probation  oiBcers  was  passed  only  about  a  year 
ago.  She  was  doing  this  work  many  years  before  that,  and  she  served 
out  of  pure  benevolence,  without  pay.  I  don't  know  where  the  money 
she  spent  came  from.     I  think  she  had  some  means  of  her  own." 

I  went  to  the  iron-barred  door  of  the  Tombs,   and  was  admitted. 

The  sheriff  received  me  in  his  dingy  office,  in  the  rear  of  a  long,  nar- 
row room,  an  ill-lighted,  poorly  ventilated  passage  to  the  cells. 

The  sheriff,  a  big-boned,  heavily  built  Irishman,  met  me  with  a 
challenging  stare  from  his  suspicious,  cold  blue  eyes,  but  when  I  told 
him  my  errand  his  attitude  became  less  harsh  and  forbidding. 

HHow  long  have  jon  known  Mrs.  Foeter?"    I  asked. 
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**  Brer  siDoe  I  haye been  here.  IMre  been  aroand  the  Tombs  here, 
one  waj  and  another,  for  about  twelve  years." 

**Aiid  you  taw  a  good  deal  of  her?" 

**I  taw  her  about  eTery  day.  She  oame  here  every  moroing,  regu- 
lar as  olock  work." 

**To  see  the  prisoDi>rs  lo  general?" 

**Well,  there  was  always  one  or  more  particular  cases  she  was  look- 
ing after,  and  then  there  was  always  a  lot  of  ez-prlsoners  and  deed- 
beats  and  people  in  trouble  hanging  around  outside  for  her.  She  al- 
ways came  around  here  to  see  them.  Of  course,  if  it  was  cold  or 
stormy,  we  let  them  wait  inside  for  bet." 

*'What  did  she  do  for  these  people— get  them  work?" 

<*Most  of  'em  didn't  want  work.  Of  course,  if  they  did,  she  would 
And  'em  something.  But  most  of  those  hanging  round  here  were 
dead-beats  looking  to  her  for  a  stake." 

«<What  did  she  do  with  them?" 

*K!)h,  she  always  staked  'em  to  something— a  quarter  or  a  half  or  so. 
There  was  a  fellow  named  Appo— an  ez-con?ict  and  a  regular  Bowery 
bum — used  to  show  up  about  so  often,  and  get  a  half  or  a  dollar 
off  her." 

**FOoling  her  with  promises  of  reform?" 

<*Not  much.  You  could'nt  fool  Mrs.  Fbster.  She  was  on  to  'em 
all  right.  She  never  talked  reform  to  such  people.  Just  slipped  a 
half  or  a  dollar  into  their  list  on  the  quiet,  with  a  Joke  or  a  pleasant 
word,  and  told  'em  to  come  and  see  her  again." 

*<What  was  her  idea?" 

**I>on't  know  as  she  has  any  idea.  Talk  don't  do  those  dead-beats 
any  good.  She  seemed  to  think  a  lot  of  them  in  a  queer  kind  of  way 
— ^kind  of  Joking  and  tender." 

**She  was  tender  hearted?" 

**Of  course  she  was,  but  not  soft  like  some.  She  was  always  bright 
and  cheery,  and  had  a  laugh  or  a  Joke  or  a  pleasant  word  for  every- 
one. She  used  to  come  whisking  in  every  morning,  and  trip  through 
the  place,  saying  good-morning  to  every  one  by  name.  She  always 
came  bustling  into  my  office  as  bree«y  and  chipper  as  a  young  girl. 
It  was  always  <K3kx)d- morning  to  you.  Sheriff;  are  you  good-natured 
to-day?"  You  could'nt  help  warming  up  to  her.  Another  woman 
might  have  seemed  bold  and  forward,  but  she  didn't.    Bvety  morning 
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It  was  Just  the  same.  Tye  got  some  people  to  see,'  she  would  say. 
<OaQ  I  go  into  tbe  oells?*  she'd  always  ask.  She  could  have  goae  right 
In,  oomtng  for  twelve  years  that  way,  and  everybody  kuowiDtr  her,  but 
she  alw&ys  asked,  and  when  I  said,  'Why,  of  course  you  can,*  she'd 
say,  *ThaDkyou  kiodly,  Sheriff;  thank  you  kindly." 

The  big  fellow's  face  flushed  up  as  he  spoke  of  her,  and  his  blue 
eyes  were  warm  and  moist. 

A  quiet,  unobtrusive  little  woman  in  the  court-room — ^Just  and  of 
good  Judgment.  A  breezy.  Joking,  bustling  spirit  about  the  Tombs; 
full  of  cajolery  and  flattery  for  ofBcials  of  a  brief  authority,  open- 
handed,  shrewd,  and  tender  with  the  odds  and  ends  of  poverty,  mis- 
fortune, worthlessness,  and  crime  that  gathered  there.  Was  this 
conscious  acting,  and  if  so,  for  what  ambition  was  the  effort  spent? 
Every  morning,  before  going  to  the  Tombs,  Mrs.  Foster  went  to  Cal- 
vary Church,  at  the  corner  of  Fourth  Avenue  and  Twenty-first  Street. 
I  called  there  several  times  to  discover  why.  One  afternoon  I  found 
the  sexton  in.  He  had  served  in  that  capacity  for  a  number  of  years, 
and  had  known  Mrs.  Foster  well. 

The  vestibule  of  Calvery  Church  is  long  and  wide.  Its  low  celiling 
and  narrow  windows  of  stained  glass  give  it  a  resemblance  to  an  an- 
cient castle  hall.  It  is  a  dimly  lighted,  cool,  and  somber  place,  where 
people  tread  softly  and  seldom  speak  aloud. 

**It  is  empty  now,"  said  the  sexton  glancing  down  its  length,  **but 
when  Mrs.  Foster  was  alive,  there  was  most  always  someone  here 
waiting  in  the  hope  of  her  dropping  in.  There  were  twenty  or  thirty 
of  'em  here  in  the  morning  about  her  time  to  come.  She  used  this  as 
her  uptown  office,  and  she  kept  the  clothes  and  things  she  gave  away 
In  the  basement.  She  was  always  collecting  every  kind  of  thing  and 
sending  It  here.    Sometimes  a  wagon  would  drive  up  and  unload." 

«*How  old  was  she?" 

'*Well,  to  look  at  her,  you  would  say  she  was  no  more  than  thirty- 
eight  or  nine,  but  she  must  have  been  over  fifty." 

**Wa8  she  attractive?    How  did  she  look  or  dress?" 

**She  had  handsome  eyes,  kind  of  dancing  and  thoughtful  too.  She 
always  dressed  well,  in  black,  and  her  clothes  fitted.  She  had  a  trim 
good  figure,  and  ways  like  a  girl— light  on  her  feet,  quick  and  graceful. 
It  was  a  wonder  to  me  she  could  go  about  at  all  times  of  night  and  in 
all  kto^B  of  places  alone  and  neyer  have  hi^rm  come  of  her.     She 
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would  go  anywhere  and  do  aojthing  without  thinking.  One  time  she 
had  been  to  a  dinner  at  some  fine  place  or  other  and  gut  back  to  the 
hotel  late.  An  old  woman  wan  waiting  for  her,  and  told  her  about  a 
daughter  that  had  got  astray  and  was  leading  a  bad  life  in  a  low  re- 
sort on  the  Bowery.  She  had  been  gone  from  home  a  litUe  over  a  week, 
and  they  had  Just  found  out  where  she  was,  but  the  dive-keeper  had 
hid  her  away  and  the  mother  couldn't  get  to  her.  Well,  Mrs.  Foster 
got  a  cab  and  drove,  Just  as  she  was,  evening  dtess  and  all,  right  to 
the  door  of  the  dive. 

**She  went  in  alone,  and  as  she  walked  among  the  tables  where  men 
were  drinking  they  called  out  U>  her  all  kind  of  things.  She  went 
right  to  the  bar  and  asked  the  keeper  for  the  girl  she  was  after.  He 
swore  at  her  and  ordered  her  to  get  out.  Then  one  of  ttie  men  at  a 
table  Jumped  up  and  called  out,  *Speak  cfvil  to  her.  Patsy.  Shut  up, 
you  fellows!  That's  the  Tombs  Angel  your  talking  to.  That's  who 
she  is.' 

<*As  soon  as  they  heard  that,  a  lot  of  the  men  came  up,  and  the 
girls  crowded  around  her,  and  they  made  Patsy  go  and  get  the  one 
she'd  come  for." 

Birs.  Foster  was  married  in  Oalvary  Ohnroh,  in  1865,  to  the  brilliant 
Judge  Advocate  who  later  tried  those  accused  in  the  oonspinu^  to 
kill  Lincoln.  The  President  was  not  at  the  wedding  beeanse  the 
stress  of  the  times  would  not  permit,  but  it  is  the  impression  of  one  of 
Mrs.  Foster's  daughters  that  one  or  more  members  of  the  Oablnet  at* 
tended.  However  that  may  be,  it  was  a  great  social  event,  and  the 
merry,  tender-hearted,  Joy-loving  young  girl  who  was  the  center  of  it 
became  the  Tombs  Angel,  and  for  twelve  years  after  her  husband's 
death  used  the  place  of  her  wedding  as  «  receptlon-tiall  for  her  friends 
the  outcasts.  It  has  been  impossible  for  me  to  get  from  anyone  a 
statement  as  to  her  motives.  No  one  seems  to  know  Just  why  she  be- 
came  a  servant  of  the  court  and  of  the  condemned.  She  was  not  a 
grief-stricken  woman,  seeking  to  hide  her  life  and  forget  herself  and 
her  sorrows  in  such  service:  she  was  not  an  organizer  of  societies,  nor 
a  reformer,  nor  one  who  loved  to  be  busy  about  other  people's  business. 
She  loved  society,  and  was  a  bright  and  active  member  of  a  wealthy 
and  cultured  circle,  during  all  the  years  of  her  toll  in  the  slums. 

**I  don't  know  that  I  can  give  you  acQr  reason  for  it,"  said  het 
daughter,  **exoept  that  she  loved  such  work,  and    ttiat,  as  the  year^ 
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1,  It  gradaally  grew  of  itself  and  abeorbed  her." 

'*Did  it  make  her  anhappy?" 

'*She  was  the  merriest  ooe  of  the  family.  She  seemed  yoooger  than 
her  daughters." 

*'Did  she  talk  to  you  about  her  work,  about  the  people  she  helped?'' 

**Ooly  wheo  she  was  sick  aad  needed  oicr  help.  Then  she*  would 
tell  us  whom  to  go  to  and  what  to  do  for  them.    That  was  all." 

These  details  do  not  lend  theo^iselves  to  the  portrait  of  a  oouTen- 
tional  missionary,  and  it  is  to  be  hoped  that  the  artist  who  deslgnes 
the  monument  to  be  placed  in  her  memory  will  avoid  ancient  and  ac- 
cepted symbols— for  here  is  something  striking,  significant,  and  new." 

jndloUa  Inoolenoe. 

THE  following  account  of  a  scene  in  a  London  Court,  illustrates 
the  difference  between  the  prevailing  ideas  of  practical  cour- 
tesy on  the  two  sides  of  the  sea.    If  this  scene   had  happen- 
ed in  an  American  Court  the  Judge,  instead  of  getting  an  apology 
would   have  been    in  danger  of  getting  his  head   broken.     The 
Solicitors  Journal  says: 

During  the  hearing  of  judgment  summonses  before  his  honor 
Judge  Shortt,  EL,  a  solicitor,  a  stranger  to  .the  court,  rose,  ungown- 
ed,  and  said  that  he  was  for  the  plaintiff  in  the  case  under  consid- 
eration. 

For  a  few  moments  the  judge  gazed  at  him  in  silence,  and  then 
inquired,  *'Who  and  what  are  you?" 

"I  am  a  solicitor,  sir,''  replied  the  lawyer  in  a  tone  of  surprise. 
''Oh^Jiezt  case;  this  is  struck  out,''  remarked  thejudge. 
For   a   few    seconds  the  solicitor  stood    stupefied,    and   then 
ejaculated,  '*What  is  that  for?*' 
^Don't  interrupt  the  business  of  the  court,**  said  hi^honor. 
It  T)eing  privately  explained  to  the  solicitor  that  his  honor  made 
it  a  practice  never  to  hear  counsel  or  solicitors  unless  they  were 
fullj  gowned,  he  exclaimed*  **  It  is  very  hard." 
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''What  iB  that  yon  sayf  ^  Demanded  the  Judge;  "*  yon  had  better 
be  very  careftil;  I  can  send  yon  to  prison.'* 

The  solicitor  rose  and  walked  out  of  court,  saying  in  an  audible 
''aside'*  as  he  went,  "  I  should  like  to  see  you  do  it** 

The  Judge,  with  outstretched  hand,  called  out,  "  Usher  arrest 
that  man.'* 

Immediately  two  officers  sprang  forward  to  do  his  bidding,  and 
in  a  few  moments  the  solicitor,  who  had  by  this  time  left  the  court, 
was  brought  back. 

"  Dont  hurt  him,  but  take  him  to  some  room  where  he  can  think 
it  oyer,*'  said  the  Judge. 

.  As  the  officers  were  removing  the  solicitor  to  another  part  of  the 
building,  he  exclaimed;  "I  am  a  good  sobject  and  a  solicitor.  I 
did  not  know  the  practice  of  this  court.'* 

"What  is  that?**  demanded  the  Judge. 

"  I  did  not  know  the  practice  of  this  oourt»*'  faltered  the 
solicitor. 

"  It  is  very  easy  to  learn,  and  you  should  have  done  so,**  retorted 
the  Judge,  adding  impressiyely:  "As  long  as  I  am  here  everyone 
shall  keep  order,  firom  the  highest  counsel  to  the  lowest  litigant** 

*'  I  am  very  sorry,**  said  the  lawyer. 

"  Don't  appear  to  be  very  sincere  in  your  apologies;  perhaps  you 
had  better  be  kept  in  custody  a  little  longer/*  retorted  the  Judge. 

"  I  offer  you  my  sincere  apologies,  then,  .your  honor,*'  said  the 
solicitor  after  some  hesitation. 

"Humph !  You  had  better'repeat  that,*'  said  Judge  Shortt  The 
unfortunate  lawyer  did  so,  whereupon  his  honor  remarked:  "Ton 
can  now  quietly  leave  the  court** 

The  solicitor  walked  out,  declining  to  ftirnish  his  name  to  the 
reporters. — 

%«  %is 

Mr.  DallM  said  in  one  of  his  speeches,  *'Now  we  are  sdvuioing  from  ths 
starlight  of  cironmstancial  eyidenoe  to  the  daylight  of  disooverj;  the  mm  of 
certainty  has  melted  the  darkness.**  To  which  Onrran  retorted,  "When  man 
cannot  talk  senoe,  he  talks  metaphor.** 
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Hhould  a  Oollege  Degree  be  Required  Ibr  Admiseioiito  Iaw  SohooU? 


DUBIING  the  last  three  or  four  years  at  meetings  of  Bar  Assocfa- 
tiODS  and  Legal  Educators  throughout  the  oouotry,  the  question, 
what  amount  of  preliminary  training  should  a  student  have  before 
entering  upon  the  study  of  the  law?  has  given  rise  to  much  discus- 
sion. Probably  more  than  seventy-fiTe  per  cent,  of  those  admitted  to 
the  Bar  at  present  are  graduates  of  law  schools  or  men  who  have 
studied  for  some  time  at  a  law  school.  The  standard  of  preliminary 
examination  before  county  and  state  boards  throughout  the  country  is 
In  most  cases  considerably  lower  than  that  required  for  graduation 
from  the  average  high  school,  and  in  many  localities  amounts  to  little 
more  than  a  grammar  school  examination.  In  the  law  schools  in  the 
United  States,  of  which  there  are  now  over  one  hundred,  the  require- 
ments for  admission  vary  from  a  common  school  education  to  a  col- 
lege degree. 

Bach  year  this  subject  gives  rise  to  numerous  articles,  papers,  and 
discussions  as  to  what  standard  would  be  the  most  fair  to  all  desiring 
to  enter  one  of  the  large  law  schools.  No  satisfactory  solution  of  the 
problem  has  yet  been  reached,  and  the  differences  of  opinion  are  per- 
haps as  great  as  ever.  Some  advocate  the  requiring  of  college  degrees, 
many  think  the  training  necessary  to  pass  the  average  college  entrance 
examinations  sufBcient,  while  others  would  have  each  applicant  talce 
a  special  course  of  a  few  years  in  college,  and  still  others  think  a  com- 
mon school  education  sufBcient. 

Some  Interesting  statistics  have  Just  been  prepared  by  the  Registrar 
of  the  Law  Department  of  the  University  of  Pennsylvania  which 
would  seem  to  throw  considerable  light  on  the  subject  of  what 
standard  of  admission  would  be  the  fairest  to  all  applicants  and  which 
would  do  the  least  injustice  to  persons  desirgus  of  pursuing  their  legal 
studies  at  one  of  the  large  university  law  schools.  Among  those 
studying  law  at  Pennsylvania  every  kind  of  preliminary  training,  of 
the  higher  standard  Is  well  represented;  no  one,  however,  being  ad- 
mitted unless  he  shows  evidence  of  having  done  a  sufBcient  amount  of 
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prelimioary  study  to  enable  him  at  least  to  graduate   from    a  high 
school  of  good  staadiug. 

For  the  purpose  of  ascertaialDg  the  capacity  of  Tarious  classes  of 
meo,  the  Registrar  takes  the  total  number  of  students  and  separates 
them  into  six  scholastic  divisions,  as  follows:  1,  those  who  entered 
the  school  on  college  diplomas  from  Harvard,  Tale,  Princeton  and 
Pennsylvania;  2,  those  who  graduate  from  the  Central  High  School 
of  Philadelphia;  3,  all  college  graduates;  4,  all  men  who  had  spent 
some  time  at  college,  but  failed  to  graduate;  5,  all  graduates  of  pub- 
lic high  schools;  6,  **all  others."  In  the  latter  he  includes  all  those 
who  were  obliged  to  take  the  college  entrance  examinations,  most  of 
them  coming  from  private  preparatory  schofils,  no  certificates  what- 
ever of  such  schools  being  accepted.  According  to  his  record  43  per 
cent,  of  the  365  students  in  the  department  last  year*  were  college 
graduates,  18  per  cent,  partial  college  men,  28  per  cent,  high  school 
graduates  and  10  percent,  of  **all  others."  In  these,  115  institutions 
were  represented,  of  which  58  were  colleges  or  universities.  With 
these  scholastic  divisions  in  mind,  he  works  out  the  following  statis- 
tics, which  furnish  much  food  for  thought. 

The  marking  of  examination  papers  at  Pennsylvania  is  on  tho 
scale  of  100,  from  90  to  100  being  considered  as  Distinguished  or 
♦♦D;"  65  to  89  Passed  or  •♦T;"  64  and  below.  Conditioned  or  •»C."  On 
this  scale  the  general  average  made  by  the  students  in  the  entire  de- 
partment was  75.05,  of  which  18  per  cent,  represent  **D,"  66  per  cent. 
«<P"  and  14  per  cent.  **C."  Only  the  college  graduates  and  the  par- 
tial college  men,  as  classes,  attained  the  general  average  of  the  de- 
pattment. 

The  percentage  of  men  who  passed  with  conditions  is  lowesii  with 
the  college  graduates,  where  it  is  13,  and  it  gradually  increases  until 
it  reaches  the  '*A11  others"  and  public  high  school  graduates  where  it 
is  25  per  cent,  respectively.  The  percentage  of  men  dropped  on  ac- 
count of  three  or  more  conditions  also  demonstrates  the  advantage 
college  men  have  over  others,  only  nine  and  seven  per  cent,  respec- 
tively, having  been  dropped  from  among  the  college  graduates  and 
partial  college  men,  as  compared  with  13  per  cent,  and  20  per  cent, 
respectively,  from  the  public  high  school  graduates  and  **A11  others.' 
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Horse  Trade  Pussies  Ck>iirt. 

JUDGE  PAEKER  of  the  second  District  Court  of  New  Jersey 
18  looking  op  David  Harum  for  guidance  in  a  question  of 
^^hosB  and  boss ''  brought  to  his  attention  by  Joseph  Bienstock,  a 
grocer,  and  Giuseppe  Tennerelli,  a  junkman.  Bienstock  owned  a 
bony  horse  that  was  not  as  likely  an  animal  as  the  junkman's. 
Tennerelli  thought  his  horse  was  worth  $240,  and  he  agreed  to 
take  the  grocer's  nag  with  the  understanding  that  he  was  at  lib- 
erty to  sell  it  and  have  Bienstock  pay  him  the  difference  on  the 
price  obtained  from  the  sale.  Bienstock  agreed  to  the  proposition 
and  the  horses  were  transferred. 

Matters  stood  thus  for  several  days,  when  one  morning  Bien- 
stock entered  his  stable  and  found  the  junkman's  horse  dead.  He 
concluded  that  as  Tennerelli  had  not  yet  sold  his  horse  the  deal 
was  off,  and  went  to  the  junkman's  stable  to  argue  things  over. 
Tennerelli  was  not  there,  but  the  horse  was,  and  Bienstock  took  it 
back  to  his  stable.  When  Tennerelli  found  the  horse  missing  he 
went  to  Bienstock's  stable  to  convince  him  that  he  had  made  a 
mistake.  Bienstock  was  not  at  the  stable,  but  the  horse  was,  and 
the  junkman  took  it  back  to  his  own  stable, 

Bienstock  then  decided  to  go  to  law.  He  retained  Lawyer  Cicar- 
relli.  Replevin  suit  was  brought,  and  when  Tennerelli  was  served 
with  the  papers  he  retained  Counsellor  Lichenstein. 

The  relative  claims  to  ownership  of  the  living  horse  were  dis- 
cussed before  Judge  Parker,  but  the  tCMtimony  of  both  sides  was 
so  contradictory  that  decision  was  reserved. 

"I'm  not  a  horse  dealer,"  said  Judge  Parker,  "and  will  have  to 
take  time  before  adjudicating  this  matter.  The  statutes  on  horse 
swapping  are  not  clear  and,  so  far  as  I  know,  there  are  no  pre- 
cedents to  go  by.     The  case  is  unique  in  my  experience." 

'*Pray,  my  lord,*'  said  a  fashionable  lady  of  Lord  Kenyon,  **what  do  you 
think  my  son  had  better  do  in  order  to  sncceed  in  the  law?"  '*Let  him  spend 
all  his  money;  marry  a  rich  wife  and  spend  all  of  hers;  and  when  he  hasn't  a 
shilling  in  the  world,  let  him  attack  the  law."  was  the  advice  of  the  old 
Chief  Justice. 
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OFFKZRS  AND  STANDING  COMMITTEES 
1902. 


OfnOCfl* 


OEOBOE  B.  PBIOE, 

Oharleston. 


TXOB-PBBIIDXHTB. 

JOHN  A.  HOWABD,  Wheeling  (First  District). 
S.  D.  TALBOTT,  BUdiis  (Second  District.) 
E.  H.  MOBTON,  Addison  (Third  District.) 
0.  D.  MEBBIOK,  Parkersborg  (Fourth  District.) 
Z.  T.  VINSON,  Huntington  (Fifth  District.) 


JOHN  W.  DAVIS, 
Clsrksburg. 


W.  N.  MILLEB, 

Parkersburg. 


XZSOUTIfn  OOUKOZL. 

W.  P.  WILLEY,  Morgantown. 
D.  0.  WESTENHAVEB,  Martinsburg. 
B.  M.  AMBLEB,  Parkersburg. 
HENBT  M.  BUSSELL,  Wheeling. 
0.  D.  liEBBIOH,  Parkersburg. 
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STANDING  OOMMTTTEES. 


OOMMITBE  ON  ADMISSIONS. 
QacnoB  B.  Oaldwsll,  Wheeling. 
T.  L.  BMrnmnoM,  Weloh« 
J.  Ho»  WooM,  Fhilippi. 
Jom  A.  Pbmtom,  Lewisborg. 
a  B.  Hau.,  New  IfATtiiiBTille. 


OOMMITTBE  ON  JUDICIAL  ADIONISTBATION  AND 
LSaALBfiFOBM. 
B.  M.  AmbtiM,  PwkAnlrarg. 
F.  M.  BmroLM,  Kejter. 
Z.  T.  VTmmm,  Huntington. 
X.  W.  Kmigbt,  Oluurleeton. 
JoMM  A.  HowABD,  Wheeling. 


OOMMITTBE  ON  OBIEyANOBS. 
U.  S.  O.  PxTSB,  Martinsbnrg. 
0.  W.  DEuxm,  I^yetterille. 
O.  W.  DAii.n,  Elkins. 
Sdoab  p.  Buoxbb,  Welch. 
Jom  A.  OAnranLL,  New  Cumberland. 


OOMMITEKB  ON  LBQAL  EDUCATION. 
St.  OaoBox  T.  Bbookb,  Morgantown. 
ImA  E.  BouMtoM,  Orafton. 
J.  y.  Blaib,  West  Union. 
T.  N.  BnnD,  Hinton. 
QaoiOB  E.  MoOxJMTOO,  Charleston. 


COMMITTEE  ON  LEGAL  BIOOBAPHT. 
OxBT  Jomtoii,  Morgantown. 
BoBUT  Whxtb,  Wheeling. 

D.  B.  LuoAS,  Charles  Town. 

E.  S.  DooLiTTiiB,  Huntington. 
M«  a.  SraBBT,  Qarksbirg. 
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UPON  one  oocaBion  the  late  J.  B,  Ryan,  of  Pottsville,  Pa.,  one  of 
the  most  fearless  as  well  as  one  of  the  ablest  lawyers  in  Central 
PeDDsylvania.  was  arguing  an  important  case  before  the  Supreme 
Court  of  the  State  and  in  the  c^iur^e  of  his  argument,  something 
was  said  about,  the  larji^e  number  of  decisions  from  the  lower  court 
that  were  affirmed  by  the  higher  tribunal. 

*'  Why,  Mr.  Ryan,"  aaid  one  o(  the  Justices,  *'  don't  you  know 
that  four-fifths  of  all  the  decisions  th«t  c,ome  before  this  Court  for 
review  are^afflrmed  by'us." 

''Tes,  yourlhonor,'*  replied  Mr.  Ryan,  ^I  knew  tbat,  and  when 
you'get  to  affirming  the*other  fifth,  we'll  abf>lish  tbe  C  jurt" 

LAWYERS   DIRECTORY. 


FOR  WEST  VIRGINIA. 


The  lawyers  in  the  subjoined  list,  have  flTSt-oIaas  standing  at  the 
respective  bars   where   they  practice  law. 

N.  C.   PRICKITT. 

RAVENSWOOD,  -  -  JACKSON  CO.,  W.  VA, 

R.  L.  MOORE, 

SISTBESVILLB,  -  -  -  TYLEB  CO.,  W.  VA. 

J.   B.  BENNETT, 

WESTON,  •  •  -  LEWIS  COUNTY,   W.  VA. 

A.  W.  BELL, 

CLAY,  ....  CLAY  COUNTY,  W.  VA. 

W.  H.  BISHOP, 

SPENCEB,  -  -  -  EOANE  CO.,  W.  VA. 

HARRY  SHAW, 

FAIRMONT,     -  -  -        MARION  COUNTY,  WEST  VA. 

CHARLES  P.  SWINT, 

WESTON  LEWIS  COUNTY,  W.  VA 

SUMMER  LAW  SCHOOL 

UNIVERSITY  OF  VIRGINIA. 
Thx  Thibtt.Thibd  Ssssion  op  thb  Summsb  Law  Sohool  opens  JULT  1, 
1902,  and  continues  two  months.     The  courses  offered  have  proved  profitable 

to  THOSE  JUST  BBOINMINO  THXIB  PBOFESSIONAL  STUDIXS;  tO  TOUNO  PBAOTITIONBBS 

who  have  hacked  the  advantage  of  systematic  instruction;  to  older  practition- 
ers who  desire  to  review  elementary  principles;  and  in  a  marked  degree  help- 
ful to  OANBXDATSS  FOB    ADMISSION    TO    THB    BAB,    COUducted    by    the    fuIl  Law 

Faculty. 

For  catalogue,  address  any  of  the  undersigned. 

W.  M.  LILE, 
University  Station,  B.    0.   MINOB, 

OharlotteBviUe,  Va.  OHAS.  A.  GBAYES. 
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NEXZESSARY  LAW  BOOKS 

Lewis  on  Eminent  Domain 

Inolading  snob  Cognate  Questions  as  arise  oat  of  the  exeroise 
of  that  Power — by  John  Lewis. 

Second  Edition  ilZOO  net         Two  Vottimes 

"He  has  prodaoed  the  standard  work  in  America  on  Eminent 
Domain."— Chicago  Legal  News. 

Mechem  on  Sales^ 

The  Law  of  Sale  of  Personal  Property  as  determined  by  the 
courts  of  last  resort  in  England  and  America — by  Floyd  R. 
Mechem. 

Two  Octavo  Volumes  $12.00  net 

Not  only  the  latest  but  the  best  text-book  contribution  to  the 
law  of  Sale  of  Personal  Property. 

Foster^s  Federal  Practice* 

Including  Bankruptcy,  Admirality,  Patent  Cases,  Foreclosure 
of  Railway  Mortgages,  Suits  upon  Claims  against  the  U.  S., 
Equity  Pleading  and  Practice  in  the  State  Courts,  Receivers 
and  Injunctions-*by  Roger  Foster. 

Thifd  Edition  $12.00  net  TwoVottimes 

''After  ten  years'  use  of  the  former  edition  there  seems  to  me 
no  better  book  on  the  subject." — Mr.  Justice  Gray. 

Nelson  on  Marriage  and  Divorce 

The  Law  of  Divorce,  Separation  and  Annulment  of  Marriage 
—by  William  T.  Nelson. 

Two  Volumes  $11  net 

This  book  is  the  most  thorough,  exhaustive  and  complete  yet 
published  on  the  subject  The  citation  of  cases  is  full  and 
complete. 

CALLAGHAN  &  COMPANY, 

CHICAGO.  ILL. 
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GO  ON  YOUR  BONJD. 

PAID    UP    CAPITAL     S250.000. 

It  baoomes  sole  sxirety  on  all  Unda  of  bonds. 

COURT  BONDS  A  SPECIALTY 


Local  agents  at  eTery  Ootinty  Seat  in  the  State  can  ezeonte  a  bond  for 
yon  without  delay. 

Deposits  reoeiTed  subject  to  oheok. 

Interest  bearing  oertiiloates  issued. 

Loans  made  on  real  estate,  personal  securities,  stocks,  bonds  and  other 
odllaterals. 

Acts  as  Bzecoutor,  Trustee,  Administrator,  Assignee,  BeoeiTer,  OuardisBt 
•ad  in  all  other  Fiduciary  capacities. 

H.  G.  Davis,  President. 
S.  B.  Elkins,  First  Vice  President. 
W.  G.  Wilson,  Second  Vice  President. 
O.  Jay  Fleming,  Secretary  and  Treasurer. 
COUNSEL-C.  W.  Dalley  and  E.  D.  Talbott 

HOME  OFFICE,  Elkins,  West  Va. 
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The 


And  when  we  meet  to  renew  old-time  'quaintance, 
And  find  our  spirits  answering  each  to  each, 
All  vibrant  with  the  sense  of  perfect  rhyme — 
WeV  hold  the  pregnant  moments  in  our  sway, 
Well  seal  a  pact  gross  years  might  never  reach, 
Afxl  triun^b  o'er  indomitable  time. 


IQi 


flATKAJtOI^ 


N«w  JOoaodaiOA  Fl.,  M organt 


W.  ?a. 
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A  Work  the  Bar  has  been  Waiting  For 


CIK  U.  $.  eonpiled 

Stawtw,  m  ***** 

In  Press  For  Immediate  Publication, 


Taking  the  place  of  the  Revised  Statutes  of  1878 
(coming  down  to  1873)  and  the  Statutes  at  Large 
of  the  fourteen  subsequent  sessions. 

Retaining  the  old  familiar  classifications  and  sec- 
tioning. 
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OVER  in  Virginia  they  are  wrestling  with  a  60  year  old  suit, 
that  has  oatlived  many  distingoished  memberB  of  that 
bar.    There  oaght  to  be  an  age  limit  at  which  a  suit 
would  be  old  enough  to  walk  out  of  ooart  of  its  own  motion. 

'I^^R.  Maoatee,  of  the  Fairmont  bar,  contributes  a  well 
4  ^considered  paper  in  this  issue  on  a  very  pertinent  subject. 
For  want  of  space  we  have  divided  it  into  two  parts, 
and  will  give  his  conclusions  on  another  branch  of  the  subject 
in  our  next  number. 

THE  technicalities  of  the  law  are  never  more  eagerly  invoked 
than  when  judges  are  dealing  with  wills.  In  a  recent 
G^rgia  case  a  testator  had  written  on  the'margin  of  his 
will :  ^This  my  last  will  and  testament  is  of  no  avail  and  null 
and  void."  But  the  court  said  it  was  not  revoked.  In  a  New 
Yotk  case  the  testator  had  drawn  lines  with  a  pen  acress  the 
pages  of  a  will.  The  court  said  it  was  revoked.  But  an  expert 
was  called  who  testified  that  the  erasing  lines  were  not  in 
the  handwriting  of  the  testator, 

PROBABLY  some  American  aspirants  for  admission  to  the 
bar  think  it  is  an  expensive  proceeding.  For  their  con- 
solation the  following  summary  of  the  preliminary  fees 
for  admission  in  old  England  are  here  partly  summarised.  The 
necessary  expense  preliminary  to  being  called  to  the  Bar  varies 
slightly  according  to  the  selection,  but  the  average  amounts 
payable  are  as  follows :  Admission  form  £i  is. ;  fees  on  admis- 
sion as  student  (including  stamp),  £40;  lecture  fees  on  ad- 
mission, £6  6s;  cash  deposit,  £100;  fees  on  call  to  the  Bar 
(including  stamp),  £94.  When  the  student  has  been  called 
to  the  Bar  his  robes^  that  is  to  say,  the  wig,  gown,  and  bands 
which  are  required  in  Court,  with  the  bag  and  tin  box  required 
for  holding  them — ^will  cost  from  £8  8s.    to  £10  10s.,  and  a 
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fee  to  ihe  oooneel  with  whom  he  reads  ae  a  papil  will  cost  him 
£10&  per  annnm. 

IT  is  evident  that  the  Wheeling  bar  was  looking  for  a  good,  big, 
generous  job  when  they  undertook  to  entertain  the  State 
Association  at  its  next  meeting.    We'll  all  be  there ;  and 
we  wont  go  home  till  morning. 

Jl^HE  miner  drills  the  hole  in  the  coal  seam,  inserts  the  pow- 
I  der,  and  fires  the  blast,  which  knocks  down  the  coal.  He 
then  rests  while  his  helper  loads  the  coal  into  the  cart. 
In  four  to  six  hours  each  day  he  brings  down  all  the  coal  his 
helper  can  pick  up  in  eight  or  ten  hours.  It  is  stated  that  he 
could  keep  two  laborers  going  constantly  if  he  was  willing  to  do 
the  work,  but  the  union  objects  to  this.  The  usual  day's  work 
is  six  cars,  and  the  miner  is  paid  by  the  car,  averaging  about 
$1  a  oar.  Out  of  his  $6  a  day  gross  earnings  he  pays  his  helper 
$2,  and  pays  for  his  powder,  fuse,  wicks,  etc.  His  net  profits 
range  from  t60  to  $100  a  month,  which  he  would  doable  if  he 
was  willing  to  keep  two  laborers  busy.  The  laborers  receive  |2 
a  day.  In  order  to  become  a  licensed  miner  a  laborer  has  to 
work  two  years  in  the  mines  and  pass  an  examination. 

SOME  criticism  was  made  on  a  recent  decision  by  our  Oourt 
of  appeals,  declaring  it  fatal  error  in  a  criminal  trial  be- 
cause a  question  was  asked  a  witness  during  the  absence 
of  the  accused  who  had  stepped  out  for  a  moment — the  question 
being  repeated  again  on  his  return.  The  supreme  court  of 
Georgia  has  quite  as  emphatically  affirmed  the  right  of  an  ac- 
cused to  be  present  at  all  stages  of  his  trial.  It  appeared  that 
some  time  after  the  jury  had  retired  to  deliberate  upon  their 
verdict,  they  were  recalled  and  given  a  second  charge  in  the 
absence  of  the  accused  and  his  counsel.  It  also  appeared  that 
this  charge  was  the  same  in  substance  as  that  which  had  been 
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deliTered  in  the  fin t  instanoe,  but  this  faot  would  not  exonae 
the  omission  to  have  the  defendant  present  in  oonrt.  After 
oondemning  the  practice  and  carefully  reviewing  the  case,  the 

court  said : 

'*The  great  point  is  that  the  aoonaed  and  his  ooonael  have  the  right  to  be 
present  at  every  stage  of  the  proceedings,  and  personally  see  and  know  what 
Is  being  done  in  the  case.  To  say  that  no  injnry  results  when  it  appean 
that  what  occurred  in  their  absence  was  regular  and  legal  would,  in  effeot, 
practioaUy  do  away  with  this  great  and  important  right,  one  element  of 
which  is  to  see  to  it  that  what  does  take  place  is  in  accord  with  good  law  and 
good  practice.** 

SATISFACTORY  resalts  are  beginning  to  be  felt  from  the 
earnest  fight  being  made  in  the  interest  of  better  legal 
education. 
The  great  increase  in  the  number  of  students  in  the  law 
schools  of  the  country,  and  in  the  schools  themselves  within  the 
past  few  years  is  alone  sufficient  to  enlist  the  best  thought  and 
efforts  of  the  profession  in  securing  and  maintaining  a  satisfac- 
tory standard  of  legal  education. 
From  the  following  table  a  comparative  study  of  the  schools 

can  be  made : 

1890.        1901. 

Number  of  law  schools  in  theUnited  States 54  96. 

Number  of  law  students  in  law  schools 4,618    12,468. 

Schools  with  three  year-courses 10  42 

Schools  with  two-year  courses 84  46 

Schools  with  one-year    courses — T  6 

Schools  with  two  and  three-year  courses 8  2 

Schools  with  one  and  two-year  courses 1 

To  Girouit  Clerks. 

THB  BAR  would  like  to  publish  in  its  next  number,  a  com- 
plete roll  of  the  circuit  clerks,  who  will  occupy  those  of- 
fices as  a  result  of  the  last  elect»ion. 
It  is  an  advantage  to  the  bar  of  the  state,   as  well  as  to 
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many  other  persons  haying  business  in  the  oounties,  to  know 
who  are  the  cirouit  olerks.  This  information  is,  generally,  a 
long  time  ooming  out,  and  it  will  hasten  the  matter  to  pnb- 
lith  it  in  this  way. 

We  therefore  ask  the  fayor  of  eaoh  of  the  oirouit  olerks  now 
in  offiee  that  he  will  immediately  drop  OS  a  postal  giying  the 
DaflM  of  the  ciTcnit  clerk  elected  in  his  county,  for  publica- 
tion in  our  next  issue. 

Get  Busy. 


Wfi  are  moyed  to  remind  the  seyeral  committees  of  the 
Bar  Association,  that  now  is  a  good  time  to  get  busy 
in  preparing  their  reports  for  the  approaching  annual  meeting. 

The  time  draws  near;  and  it  is  the  reports  and  recommenda- 
tions of  the  standing  committees  that  make  the  meetings  of 
practical  effect :  that  make  the  Association  of  some  practical 
yalue  to  the  Profession ;  that  giye  it  an  excuse  for  its  existence 
that  enable  the  bar  of  the  State  to  carry  from  year  to  year 
its  plans  and  purposes  to  a  consummation.  Without  the 
standing  committees  the  Association  would  lapse  into  *' innoc- 
uous desuetude." 

A  large  body  which  meets  but  once  a  year  and  remains  in 
session  but  a  part  of  two  days  cannot  expect  to  accomplish  any- 
thing unless  its  work  is  formulated  and  matured  in  adyance. 

Queer  Status  of  the  Porto  Rtoans. 


JUDOB  LACOMBS,  of  the  United  States  Ciyil  Court,  has  de- 
cided that  a  citizen  of  Porto  Rico  is  not  a  citizen  of  the 
United  €tatesy  and  cannot  land  here  without  interference 
from  the  immigration  authorities,  but  notwithstanding  the  in- 
sular decision,  .is  an  alien  within  the  meaning  of  the  law.  This 
is  the  Camoms  case  of  Isabella,  who  arriyed  here  last  August 
and  who  was  jl#tained  by  the  immigration  authorities  on  the 
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ground  of  being  an  unmarried  woman.  Her  oondition  was  such 
ihat  she  was  an  undesirable  alien.  She  was  ordered  to  be  de- 
ported, but  a  well-to-do  aunt  and  uncle  residing  on  Staten 
Island  secured  attorneys  to  get  her  released  through  habeas  cor- 
pus. The  judge  decides  on  the  ground  that  the  fourteenth 
amendment  to  the  oonstitution  provides  that  only  those  persons 
bom  or  naturalized  in  the  United  States  and  subject  to  jurisdic- 
tion thereof  are  citizens  of  the  United  States,  and  that  the 
Treaty  of  Paris  instead  of  making  native-bom  citizens  of  Porto 
Rico  citizens  of  the  United  States,  expressly  provides  that  the 
ciyal  rights  and  political  status  of  the  native  inhabitants  of  the 
territories  ceded  to  the  United  States  shall  be  determined  by 
Congress,  and  that  this  has  not  been  done.  It  would  appear 
then  that  so  far  as  citizenship  is  concerned  the  Porto  Rican  is 
«<a  man  without  a  country." 

ar»    ir 

Con^atnlations . 


THE  voters  of  the  state  have  done  their  plain  duty  in  re- 
gard to  the  proposed  amendments  to  the  State  Constitu- 
tion. 

We  believe  every  one  of  the  amendments  was  adopted  without 
much  opposition,  though  the  reports  on  the  result  have  been 
very  meager.  The  politicians  have  been  so  very  busy  and 
eager  in  tabulating  and  ascertaining  the  result  of  the  vote  on 
members  of  the  legislature  and  Congress,  that  the  principal 
feature  of  the  vote  has  been  ignored.  May  be  after  a  while 
some  one  will  recall  that  there  was  a  vote  taken  on  several  im- 
portant amendments  to  our  organic  law,  and  we  will  learn  the 
exact  result  of  that  vote. 

It  remains  now  to  readjust  the  governmental  machinery  to 
this  new  order  of  things.  We  will  have  an  additional  mem- 
ber of  the  Supreme  Bench,  appointed  by  the  (Governor,  until 
the  next  general  election.  The  salaries  of  the  Judges  will  be 
fixed  by  the  next  legislature,  and  w^  hope  they  will  be  made 
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reepeotable  enough  to  seoure  reepectable  reproBeniatiyes  on  the 
benoh  for  all  future  time. 

Some  other  Balaries  too,  will  be  fixed  by  the  legislature  in 
lieu  of  a  system  of  fees  as  heretofore. 

We  will  quit  hoarding  money  for  the  support  of  the  publio 
schools,  and  pay  as  we  go. 

Some  other  things  we  will  do  that  we  hare  not  been  doing 
before— and  do  them  in  a  much  more  sensible  way  than  we 
have  been. 

Altogether  we  are  much  pleased.  We  reach  over  with  our 
right  hand  for  our  left  and  congratulate  ourself  that  the  *'Sun 
do  move.'* 

A   ValvAble  Report^ 


THE  State  Tax  Commission  has  made  a  very  elaborate  and 
interesting  report  that  may  well  occupy  the  attention  o' 
the  next  session  of  the  legislature  to  the  exclusion  of 
every  thing  else. 

This  is  a  subject  of  far  reaching  importance  to  the  State. 
The  time  has  come  in  our  history  when  we  ought  to  put  in  op- 
eration a  system  of  taxation  that  is  comprehensive,  systematic, 
and  above  all,  that  distributes  the  burden  equitably  and  uni- 
formly among  the  proper  subjects  of  taxation.  Our  existing 
system  is  a  source  of  corruption  and  scandal.  The  first  and 
fundamental  principle  of  any  system  of  taxation — ^that  it 
should  be  equal  and  uniform — is  defeated  by  its  very  looseness 
and  crudeness. 

Under  any  system  which  allows  one  class  of  property  or  tax 
debtors  to  escape  their  obligations ;  or  rather,  which  gives 
them  the  easy  option  of  paying  or  not  as*  they  may  elect,  the 
burden  of  the  honest  tax  payer  is  thereby  inevitably  increased, 
and  a  premium  is  put  upon  evasion  of  the  law. 

Without  going  into  a  review  of  the  system  or  measure  pro- 
posed by  the  commission,  we  wish  to  commend  the  single 
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feature  at  leMi  which  prorides  tor  enforoing  the  law  wfaidh 
the  legislature  may  a4opt  for  verenge  porpoeea.  The  rety 
beet  tax  eyetem  in  the  world,  or  the  very  beet  ejrBtem  of  laws 
for  any  other  object,  would  prove  nugatory  if  left  to  the  op- 
tion of  lAioae  upon  whom  thwy  were  impoeed  io  obey  them  or 
not. 

We  bdicTe  ttiie  ocMnmiaeioB  has  perftujieed  a  valiiable  work 
for  the  state.  Thwe  is  a  gmat  fond  of  information  oontained 
in  their  report,  and  the  obligation  is  upon  each  member  of  the 
legislature  to  giire  it  careful  coosidamtioo,  and  upon  the 
whole  body  to  gif*  ample  time  t0  tha  eMOtsaent  of  a  complete 
system  that  will  enhance  the  prosperity  and  derelopment  of 
the  state  beyond  any  possible  •^Tancement  under  the  present 
system. 

Anothat  Veteran  PaseeeOrer. 


THB  death  of  Judge  R.  L.  Berkshire,  still  further  reduces 
the  depleted  ranks  of  that  class  of  veterans  who  were  ac- 
tive at  the  bar  when  this  State  was  sundered  from  Vir- 
ginia« 

He  was  a  member  of  the  firet  Supreme  Court  of  Appeals  that 
was  organised  in  the  New  State,  Be  baa  been  active  in  prac- 
tice ever  since  until  within  a  very  short  time  before  his  death. 

Be  was  a  typical  represeAtative  of  that  class  of  old  time  law- 
yers whose  cbi^toteristics  weza  in  marked  contrast  with  the 
present  generation,  yet  are  difficult  to  describe  so  as  to  portray 
a  faithful  picture  to  those  to  w\k<m  tb#y  were  not  personally 
known.  They  did  not  come  from  the  law  aohool  as  tha  existiAg 
generation  pf  lawyers  have.  They  were  self-made,  and  some- 
what Unking  iu  gi^neral  cultux^  but  keen,  resouzoefuU  and 
worthy  foes  of  the  most  aooompliahad  representatives  of  the 
PfofessiWt 

Theffe  ia  much  that  might  bei  written  of  Judge  Berkshire's 
life  and  the  class  to  which  he  belonged,  that  would  be  worth 
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-W&iia  w  •  tBtiffW  of  ft  ty)^  of  lawytMA  vAAdk  ^«ai  mm  to  only 
ftJMoiory,  aiidil%ioh  we«lliegfe'tto  Me  {MUMfeog  awviy.  Btt 
ife  IdMgo  the  iMefmp^l,  hoping  that  liU  iMiA  fittl&g 

tribnte  in  the  p^ooeedingi  of  the  Bw  Aniooiation.  &ii  loM 
tet  paid  him  hig^  honor,  and  his  death  broaght  many  eftpree- 
ritons  €ft  tetpeot  ftom  a  wide  aoqnaintenoe  throoghoat  the  8UMb. 

Olijeot  liestons. 


THB  Mollinenx  trial  is  oyer,  it  is  said,  and  ought  to  be 
dropped,  and  relegated  to  the  past. 
It  is  true  that  so  far  as  Mollinenx  is  concerned  the  result  is 
fixed  and  final  and  ought  to  be  dropped.  But  we  rexy  much 
aistal^e  if  the  influence  of  that  trial  on  public  sentiment  will 
soon  psss  away.  We  very  much  mistake  if  its  efifect  in  bring- 
ing our  criminal  jurisprudence  into  disrepute  with  the  public 
has  ever  had  a  parallel  in  any  other  cise.  The  case  has  pre- 
sented some  object  lessons  in  our  criminal  procedure  that 
furnish  food  for  serious  consideration. 

Here  was  a  young  man  of  good  character,  of  good  standing, 
of  good  family,  a  good  citizen,  who  was  arrested  ofi  a  chaige  of 
murder,  llie  evidence  could  hardly  be  said  to  be  circum- 
stantial. Nobody  saw  him  commit  the  murder.  Kobody  saw 
him  do  anything  that  would  even  remotely  connect  him  with 
the  murder.  He  was  gathered  in  by  the  police  on  the  sole 
assumption  that  he  had  a  motive.  He  happened  to  know  the 
victim,  and  sometime  previous,  had  a  dispute  with  him  upon 
#bioh  the  presumption  of  unfriendly  delations  irlw  based. 

Upon  this  single  assumption  a  case  was  attempted  to  be 
built  up;  he  was  arraigned  for  trial ;  abrigand  of  a  prosecuting 
attorney  was  allowed  to  cavort  around  li  criminal  cdurt  for 
two  months  in  an  indecent  fashion  in  the  effort  to  convict 
him ;  he  was  convicted ;  he  was  sentenced  to  death ;  he  speiit 
foTir  years  in  a  felon's  cell ;  the  State  expended  nearly  a  quarter 
millxOii  doUartrat  the  bedit  of  this  pmsecutot ;  the  <ild  fkther  of 
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the  ftooQsed  spent  his  fortune,  amonnting,  it  is  said  to  $900,000 
to  defend  him,  having  suffered  this;  a  seoond  trial  lasting  a 
month  was  obtained,  and  in  thirteen  minates  after  the 
jnry  retired  they  reached  a  verdict  of  not  goilty. 

The  plain  recital  of  these  facts  is  sufficient  to  raise  the  in- 
quiry in  the  public  mind,  as  it  has,  whether  there  is  not 
something  radically  wrong  with  our  criminal  jurisprudence. 

Does  that  kind  of  an  experience  hang  over  the  head  of  every 
citisen  as  a  possible  or  probable  fate,  and  is  there  no  escape 
from  it? 

We  say,  yes,  necessarily,  so  long  as  a  state  will  put  into  the 
office  of  Prosecuting  Attorney  a  desperado,  a  professional  ban- 
dit like  that  which  conducted  the  prosecution  of  Mollineuz  in 
the  great  city  of  New  York. 

A  prosecutor  who  has  no  conception  of  his  office,  who  is  in- 
capable of  appreciating  that  the  prime  end  of  all  government  is 
justice ;  that  as  the  representative  of  the  State  his  duty  to  pro- 
tect the  innocent  is  as  imperative  as  to  punish  the  guilty ;  and 
who  prostitutes  his  high  office  to  his  first  and  only  ambition  of 
advertising  his  professional  skill  and  seeking  to  augment  his 
own  consequence  even  at  the  cost  of  the  life  and  liberty  of  a 
fellow  man— this  is  the  kind  of  thing  that  is  set  up  to  represent 
the  sovereign  State  in  our  courts,  and  the  kind  of  thing  that 
hangs  a  merciless  menace  over  the  head  of  every  citizen. 

Tne  Blffhceenth  Annual  Meeting. 


THB  Eighteenth  Annual  meeting  of  the  West  Virginia  Bar 
Association  at  Wheeling,  December  80th  and  31st  prox. 
bids  fair  to  be  one  of  the  most  entertaining  and  largely 
attended  in  its  history. 

In  the  first  place  the  bar  of  the  State  has  unlimited  confi- 
dence in  the  unlimited  ability  of  the  local  bar  of  Wheeling  to 
make  the  occasion  one  which  every  body  will  be  sorry  to  have 
missed.    The  Wheeling  bar  is  composed  of  men,  big  hearted 
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and  generoof,  who  hsye  the  facilities  aa  well  as  the  talent  for 
entertaining,  and  who  will  go  their  whole  length  in  making  the 
ocoasion  one  of  both  professional  and  sooial  enjoyment  and 
profit,  as  their  past  history  as  hosts  amply  illustrates. 

In  the  seoond  place  the  dates  of  the  coming  meeting  are 
favorable  to  a  large  attendance.  There  will  not  be  a  court  in 
the  State  in  session.  It  offers  opportunity  for  all  the  judges 
of  the  State  to  be  present,  and  it  is  confidently  expected  that 
they  will.  Heretofore  only  those  members  of  the  bar  who  re- 
side in  the  section  of  the  State  nearest  the  place  of  meeting 
could  be  expected.  But  the  dates  this  year  are  in  the  holiday 
time  when  every  body  is  ofF  duty,  and  everybody  is  inclined  to 
take  an  outing,  and  it  is  expected  that  there  will  be  an  influx 
of  members  from  every  section  of  the  State.  It  is  hoped,  too, 
that  many  who  are  not  members  will  be  present  and  that  there 
will  be  a  large  accession  to  the  roll  of  the  Association. 

The  program  will  be  an  interesting  one,  dealing  with  perti- 
nent and  practical  matters  in  which  every  lawyer  will  be  inter- 
ested. One  subject,  especially,  will  interest  every  lawyer  who 
desires  to  see  the  courts  of  the  State  manned  by  able  and  hon- 
orable men — and  that  is  the  fixing  of  the  salaries  of  judges. 
The  influence  of  the  Association  will  be  very  powerful,  if  prop- 
erly brought  to  bear,  in  making  these  salaries  such  as  will  draw^ 
the  best  talent  of  the  bar  to  these  responsible  positions.  West 
Virginia  has  gained  memorable  notoriety  for  bringing  up  the 
rear  in  the  matter  of  judicial  salaries.  Let  us  go  up  to  the 
top.  It  will  pay.  There  is  no  economy  in  depreciating  and  de- 
grading the  bench  by  doling  out  a  mere  living  for  the  highest 
and  most  responsible  officers  in  the  state.  The  Bar  Association 
ought  to  make  itself  heard  and  felt  at  the  coming  meeting  on 
this  subject. 

The  Association  is  certain  to  have  two  fine  addresses—  the 
one  by  the  President,  Hon.  George  B.  Price,  of  the  Charleston 
Bar,  and  the  Annual  Address,  by  Hugh  L.  Bond  of  Baltimore. 
Beside  these  the  topics  of  the  several  papers  are  all  of  unusual 
interest. 
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6p6oial  rates,  as  UBoal,  will  be  allowed  by  all  the  ri^ioada, 
and  many  thingB  not  down  on  the  program  will  be  among  the 
chief  events  of  the  meeting.  Bat  here  is  the  Program  as  al- 
ready formulated : 

PBOGSAM 

Op  tbm  SioBTsnTB  AxiruAi.  lissmio  or  thb  Wbst  YzBonnA  Btatb  Bab 

AS800IATI01I. 

To  be  Held  si  Wbeeling  on  the  Thirty  and  Thirty-iirat  Deys  of  December, 
Nineteen  Hundred  and  Two. 

VZB8T  DAT — ^DSOKMBBB  90tH,  1902 — ^2  P.  M. 

1.    Annual  Addrees  by  the  President Hon.  Geo.  £.  Price,  of  Oharleeton. 

5.  Report  of  Oomndttee  on  Adminrion,  and  Election  of  Members. 
i.    tteport  oif  Becretary. 

L    Report  of  Treasurer. 

6.  ttei^ort  of  Standing  Oommitteee  as  f  oUowb: 

SxecutlTe  Oounoil, 

On  Judicial  Administration  and  Legal  Eef  (urm. 

(hi  Grieyances, 

On  Legal  Biography. 

6.,  Papei^  by  Edgar  B.  Stewart,  of  Morgantown, 

BinijaoT— *'The  Torrens  System;  a  Practical  Bill  for  West  Virginia 
and  the  Reasons.'* 

f.    8  p.  K.— Annual  Address Hugh  L.  Bond,  of  Baltimore,  Md. 

Subject  to  be  Announced  Later. 

SaOOND  DAT — ^dsgkmbAb  SlsT,  1902—10  A.  M. 

1.  Paper  by  Hon.  A.  O.  Dayton,  of  Philippi. 

SvBJBOT— <<Hou8e  Bill  8316,  Congress  U.  S."— TBeing  the  Bill  Re- 
forming  and  Oodifying  the  Acts  in  BeUtion  to  Olyil  Pro- 
cedure and  the  Jurisdiction  of  the  Federal  Courts.) 

2.  Papers  by  John  J.  Coniif,  of  Wheeling  and  C.  W.  Billon,  of  Fayetteville, 

6uBjiEOT— ''Injunctions— What  Legislation,  if  Any,  Should  be  had 
in  Relation  to  them." 

t.    Nomination  of  Officers. 

4.    Appointment  of  Standing  Committees. 

6.  Ifisoellaneous  Business. 
i.    Btection  ol^  dfficers. 

7.  Appointment  of  Delegates  to  American  Bar  Association. 
8.*0e  p.  M.— l^quit. 

TOPICS  FOB  onrzBAi.  oonsidxbatxom  and  disoussion. 

[Any  of  these  topics  may  be  taken  up  for  consideration  on  motion  of  a 
member,  at  the  Pleasure  of  the  Association.] 
1    IBAfpoH  df  State  Tan  CommiseSoh. 

2.    What  Salaries  Should  the  Supreme  and  Circuit  Judges,  RespectiT^y, 
ReceiTe  Under  the  Constitution  as  Amended? 
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3.  Will  the  ABsooiatioii  Formally  ^dorae  the  Inangar^tioQ  of  the  Torrenfl 

System  in*  West  Virginia?    If  bo,  how? 

4.  Is  it  Desirable  that  an  Attorney  Shonld  be  Admitted  to  Practice  Bega- 

larly  in  the  OSoorts  of  this  State  on  the  License  Obtained  from  J^ 
other  State? 

5.  Is  it  Expedient  for  this  Association  to  Attempt  the  Oodification  of  a  com- 

plete System  of  Oriminal  Practice  and  Procedure  for  Becommenda- 
tion  to  the  Legislature? 

6.  A  Majority  verdict  in  Oiyil  Oases. 

7.  What  Legislation  will  the  Association  Propose  to  the  Next  Session  of  the 
Legislature? 


VALUE  OF  TRAINED  EAAH. 


Oonrt  Stenoi^raphers  Good  Jad^^es  of  Veracity  of  WitnmMies. 

ANT  shorthand  man  who  has  been  doing  court  reporting  for  a  long 
time  can  tell  almost  infallibly  by  his  sense  of  hearing  whether  a 
prisoner  or  a  witness  is  telHng  the  truth  or  lying/*  said  a 
Washington  court  stenographer,  according  to  the  Washington  Eosi, 
who  has  grown  gray  in  making  and  transcribing  pothooks^  in  civil  and 
criminal  cases."  It  comes  from  experience,  combined  with  the 
abnormal  development  of  hearing,  which  all  first-rate  court  and 
parliamentary  stenographers  possess. 

*Tou  know  how  abnormally  the  remaining  senses  of  blind  fol^s 
are  developed,  particularly  their  sense  of  hearing.  Well,  it's  tbe 
same  way  with  the  court  shorthand  man  after  he's  hammered  away 
at  that  sort  of  work  for  a  good  many  years.  His  ears  become  as  sen- 
sitive to  the  slightest  inflections  and  intonations  of  human  voica  aa  a 
phonograph  roller.  There's  a  certain  tremulous  quaver  in  the  tone 
of  a  man  or  woman  who's  lying  in  a  court  room  that  the  stenographer 
catches  when  the  shrewdest  judges,  lawyers  or  Jurors  quite  fail  to 
catch  it.  When  he  has  his  head  bent  over  his  note  book  he  feeja  the 
Jarring  false  note  in  the  voice  of  the  liar  every  time,  no  matter  how 
plausible  or  convincing  the  testimoney  in  itself  may  sound.  So  fre* 
quently  have  I  tested  this  idea  in  the  last  flfteen  years  that  I  have 
come  to  accept  it  as  certain,  when  that  almost  indistinguishable  false 
tremolo  is  absent  from  the  tone  of  a  prisoner's  or  a  witnesses'  voiofs, 
that  the  testimoney  is  true. 
**A  few.years  ago  before  I  left  Chicago  for  Washington,  I  reported 
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the  trial  of  a  youog  chap  who  was  aocosed  of  haTlDff  sandbagged  a 
soath  Bide  Jeweler  in  hiR  store  and  looting  the  eetat^lishment.  The 
young  fellow  was  good  looking  and  intelligent,  with  a  face  as  frank  as 
an  eight-day  clock,  and  an  easy,  candid,  winning  manner.  I  looked  him 
over  before  the  trial  began,  and  I  decided  that  the  accusation  against 
him  was  oatrageoos.  When  witnesses  testified  that  they'd  seen  him 
coming  oat  of  the  robbed  Jewelry  store  I  strained  my  ears  to  catch  the 
false  intonation  in  their  Toices,  but  it  wasn,t  there.  When  the  de- 
fense opened  the  young  man  was  permitted  to  go  on  the  stand  in  his 
own  behalf. 

**I  was  stupefied  to  find  that  his  voice  had  the  lying  quavor  in  it 
right  from  the  beginning  of  his  story.  His  words  vastly  impressed 
the  Jury  and  as  vastly  chagrined  the  prosecution.  But  I  knew  that 
he  was  lying,  nevertheless.  He  undertook  to  prove  an  alibi.  In  cor- 
roboration his  married  sister  testified  that  her  brother  had  been  at 
her  apartment  from  3  o'clock  in  the  afternoon  until  10  o'clock  at 
night  on  the  day  of  the  crime,  taking  dinner  with  her  and  keeping  her 
company  in  the  absence  of  her  husband.  Well,  she  was  lying,  too. 
She  had  that  tell-tale  false  ring  in  her  voice  that  convinced  me  of  this, 
despite  her  fine,  frank  face  and  her  obvious  respectability. 

**The  court  adjourned  for  luncheon  at  the  conclusion  of  her  testi- 
mony.   I  took  luncheon  with  the  attorney  for  the  prosecution. 

*'Well,  what  do  you  think  of  this  case?'  he  asked  me  when  we  sat 
down.     *I  guess  we  don't  land  him,  eh?' 

(•  <He's  guilty,  I  replied  briefly.  *He  was  lying  and  so  was  his 
sister.* 

<*The  attorney  for  the  prosecution  looked  me  over  out  of  the  slits 

of  his  eyes,  but  I  didn't  say  any  more.      When  the  court  reconvened 

he  asked  for  an  adjournment  until  the  next  day,  and  the  Judge  granted 

it.     On  the  following  morning  the  prosecuting  attorney  had  in  court 

the  janitor  of  the  apartment  house  in  which  the  prisoner's  sister 

lived.  The  Janitor  testified  that  the  prisoner's  sister  had  not  been  in 
her  apartment  from  noon  until  late  at  night  on  the  day  of  the  rob- 
bery. 

**The  janitor  was  still  on  the  sUnd  when  a  detective  walked  into 
the  court  room  with  the  loot  from  the  Jewelry  shop.  He  had  found 
it  in  a  search  of  the  prisoner's  sister's  appartment  that  morning. 
That  settled  the  case,  of  course.  The  prisoner's  sister  broke  down, 
and  confessed  that  she  had  been  endeavoring  to  shield  her  brother, 
who  got  ten  years  for  assault  with  intent  to  kill  and  robbery." 
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An  Interestins  0«se  In  Wbloh  the  Attorney  Cries  fbr  Help. 

Thb  Bar:— 

THE  afltODishing  proposttioD  Is  aoDouDced  by  a  Circuit  Court,  that 
no  relief  can  be  granted  by  our  Court  of  equity  against  an  er- 
roneous and  prejudicial  Judgment  rendered  against  an  infant  by 
a  Justice  of  the  peace,  If  the  Infant  has  allowed  90  days  to  elapse  since 
the  Judgment  was  rendered.  The  amount  be  but  $99.00  and  therefore 
not  appealable,  It  is  of  importance  that  some  way  to  relief  be  found, 
or  else  any  Infant's  property  may  be  taken  by  any  designing  trickster 
through  legal  process  before  a  Justice  in  the  same  manner  as  is  shown 
by  this  case. 

As  there  is  no  other  appeal  except  by  *<airing"  the  case  in  the  Bar, 
we  appeal  to  your  forum. 

A  sold  an  eighteen  year  old  boy  an  article  that  was  hurtful  to  the 
infant,  rather  than  a  necessity.  The  boy  paid  part  in  cash,  and 
gave  his  note  for  balance.  The  notie  not  being  paid,  A  sues  on  it  be- 
fore a  justice,  got  judgment  by  default  against  the  infant,  without 
the  appointment  of  a  guardian  ad  litem,  waited  till  90  days  had 
elapsed,  then  levied  on  all  Infant's  property,  including  the  article  sold 
him,  as  well  as  some  valuable  household  articles  bequeathed  him  by 
an  aunt. 

The  infant's  mother  hearing  of  it,  filed  a  bill  of  equity  as  the  in- 
fant's next  friend  to  enjoin  the  sale,  and  prayed  that  the  Judgment  of 
the  Justice  be  set  aside  and  annulled  and  that  her  son  and  the  plain- 
tiff be  placed  in  statu  quo, — the  boy  returning  the  article  bought,  and 
the  plaintiff  to  return  the  money  he  had  been  paid  by  the  boy,  and 
the  other  articles  levied  on. 

The  Court  granted  the  injunction  and  then  desolved  it  on  motion, 
giving  as  reason  for  doing  so: 

1 .  That  though  the  judgment  was  erroneous  and  though  it  was  not 
void,  (so  that  the  execution  could  not  be  quashed  on  motion  or  attacked 
in  any  way  except  by  a  direct  proceeding,  which  iB  correct  law,  9  Am. 
&  Eng.  Exc—  (Ist  Ed.)  158;  McDonald  vs.  McDdnald,  3  W.  Va.,  6765 
Myers  vs.  Myers,  6  W.  Va.,  369.)  Yet 

(1)  That  the  Infant's  proper  remedy  had  been  by  an  appeal  within 
the  90  days  and  inasmuch  as  the  infant,  or  his  next  friend  had  not 
done  so,  he  was  remediless: 

(2)  That  while  6he  Circuit  Court  on  its  equity  side  has  power  to  eo 
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Jolo  proQ8adlii0i  ondier  tod  to  anoul  and:  set  a8lde>  Jiidgmentk  against 
an  intent  rendered  by  the  Oironit  Court  on  its  law  side,  and  to  annul 
and  set  it  aside  at  anytime  when  the  infant  by  his  next  friend  asks 
such  relief  at  any  time  before  Infant  arrives  at  age  of  21  years  and  (T 
months,  (as  was  emphatically  announced  in  Laflerty  vs.  LaffifertjF,  42^ 
W.  Wa.  785)  yet  the  Circuit  Court  cannot  exercise  the  same  Jurlsdio- 
tion  oTer  a  Judgment  of  a  Justice  against  an  infant.) 

For  this  proposition  the  Court  had' no  authority  or  disclosed  none, 
and  the  writer  knows  of  none. 

The  Court  so  decided  despite  the  following  propositiona  and  authori- 
ties: 

1.  Statute  gives  infant  right  **to  show  cause  against  a  decree  of 
order  within  six  months  after  attaining  the  age  of  21  yeara.  Code 
page  888. 

2.  Petition  by  infant  is  frequently  used  in  Circuit  Court,  as  in 
Hull  vs.  Hull,  26  W.  Ya.,  1.  Petition  in  Justice's  Court  will  cer- 
tainly not  lie,  as  Justice  has  absolutely  no  Jurisdiction  to  perform 
any  Judicial  act  after  his  Judgment  has  been  rendered,  except  to  grant 
sppeal  in  ten  days  or  grant  new  trial  in  two  weeks,  Madain  vs.  Davis, 
87  W.  Va.,  832-3. 

3.  Coram  nobis  will  not  lie  as  Justice's  Court  is  not  a  Court  of  rec- 
ord, and  Justice  his  no  Jurisdiction  except  such  as  is  given  by  statute. 
Maclain  vs  Davis,  37  W.  Ya.,  330  and  Hickman  vs.  B.  B.  Co.,  30 
W.  Va.,  310. 

4.  It  is  familiar  equitable  principle  that  Courts  of  Chancery  act  as 
parens  patriae. 

5.  And  an  equally  familiar  equitable  principle  that  **Where  there 
is  no  edequate  and  complete  legal  remedy,  *  *  *  *  it  is  equally 
difficult  to  conceive  any  satisfactory  reason  for  withholding  relief  by 
injunction,  since  injury  resulting  from  void  Judgment  would  be  irre- 
parable. B.  B.  Co.  vs.  Byan,  31  W.  Ya.,  367.  «*If  without  his  f^ult, 
defendant  has  lost  his  legal  remedy,  equity  may  relieve  him  by  in- 
junction."   Hudson  vs.  Kline,  9  Grat.  379. 

6.  Laches  or  neglect  is  not  imputable  to  infant.  Hogg,  lig.  Pr. 
340. 

7.  The  infant  may  bring  suit  by  his  next  friend  during  his  min- 
ority to  set  aside  a  decree  and  have  any  proper  relief  his  case  may 
authorize.    But  an  infant  is  as  much  bound  by  a  decree  against  him 
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as  ao  adult,  and  he  not  permitted  to  impeach  it  except  for  fraap  ool- 
lusion  or  error.  Bat  it  is  clear,  also,  that  an  iDfant  antil  six  months 
after  majority  may  set  aside  a  decree  prejadicial  to  him  for  mere  error.' 
Hoffgs  Eq.  Pr.  230.  ** Where  ao  improper  decree  has  been  made 
agaiDst  an  infant  without  actual  fraud,  it  ought  to  be  impeached  by 
an  original  bill."  Metford's  PI.  143.  1  Dan.  Gh.  Pr.  practically  uses 
same  words.  In  Laflerty  vs.  Laflerty,  42,  WVa.,  785,  Judge  Brannon 
says,  '*An  infant  is  as  much  bound  by  a  decree  as  an  adult.  The  in- 
fant if  his  cause  against  decree  be  error  or  law,  may  proceed  by  bill  oj 
reyiew  or  supplemental  bill  in  the  nature  of  a  bill  of  review,  showing 
error  of  law,  and  in  such  bill  I  do  not  think  that  the  infant  would  be 
confined  merely  to  such  matters  to  show  error  as  appeared  on  face  of 
decree,  as  in  ordinary  cases.  He  may  proceed  not  only  for  fraud  but 
for  error  in  law.  He  may  proceed  by  petition  which  is  another  name 
for  bill.  He  may  introduce  new  matter  against  the  decree,  so  that  it 
exist  ed  at  the  date  of  the  decree.  He  is  given  the  broad  right  to 
show  cause  against  it,  and  under  any  of  these  pleadings  he  is  given  re- 
lief co-extensive  with  the  right."    On  page  786,  Judge  Brannon  also 

says,  ** While  on  the  subject,  I  may  say  that  an  infant  within  six 
months  after  his  majority,  may  file  an  answer  making  new  defenses 

not  before  in  and  then  reopen  the  case.     He  surely  can  introduce  new 

defences,  and  it  is  immaterial,  practically,  how  he  does  so.*' 

To  same  effect  is  Lamoreux  vs.  Orosby,  22  Am.  Dec.  065,  2  page 
422  and  Lloyd  vs.  Malore,  74  Am.  Dec.  179. 

Joyce  vs.  McAvoy,  89,  Am.  Dec  172,  says  pointedly  that  while 
erroneous  and  prejudicial  Judgment  against  infant  is  voidable,  and 
can  only  be  attacked  in  direct  proceeding,  an  original  bill  lies  as  a 
direct  attack. 

As  to  the  second  proposition,  that  these  principles  apply  to  Circuit 
Courts  setting  aside  a  Judgment  of  its  own  and  not  as  a  direct  pro- 
ceeding in  review  of  a  Justice's  Judgment,  it  was  submitted,  that  the 
above  principles  applied  equally  to  Courts  of  equity's  Jurisdiction  over 
any  pnemdifng* — that  it  is  not  a  question  of  Jurisdiction  over  Jusltoe. 

1  High  InJ.  P.,  1,  says— «*And  Courts  have  repeatedly  held  that 
Judgments  recovered  before  a  Justice  of  the  peace  may  be  enjoined 
when  the  Judgment  was  void,  and  defendant  has  had  no  opportunity 
to  defend^" — referring  to  cases  in  States  where  bill  in  equity  is  used  as 
concurrent  remedy  with  motion  to  quash  execution. 
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Id  B.  B.  Co.,  vs.  ByaD,  Zl  W.  Ya.,  310  in  Howell  vs.  Thompson,  34 
W.  Va.,798,  in  Hall  &  Patton  vs.  Taylor,  18  W.  Va.,  544,  in  Shay  vs. 
Noland,  46  W.  Ya.,  300,  etc.,  original  hill  were  brooght  in  Circuit 
Oonrt  to  set  aside  Judgments  rendered  by  Justices,  and  not  a  question 
was  raised  in  any  of  the  cases,  that  a  Court  of  Equity  could  not  exer- 
cise Jurisdiction  over  a  Justice's  Judgment,  though  in  all  the  above 
cases,  the  bills  were  dismissed  because  the  Judgments  were  void  or  ex- 
ecution paid  and  the  proper  remedy  was  to  move  to  quash  the  execu- 
tion, or  that  (in  Shay  vs.  Noland)  the  party  should  have  appealed  as 
he  knew  of  the  Judgment  in  90  days  and  was  an  adult.  In  all  these 
West  Virginia  cases,  the  Court  based  its  dismissal  of  the  bills  on  the 
sole  proposition  that  where  the  motion  to  quash  execution  was  avail- 
able, a  party  couid  not  ask  the  intervention  of  a  court  of  equityi  with 
the  plainest  intimation  that  otherwise  the  Court  of  equity  would 
grant  the  relief  when  there  was  a  right  and  no  legal  remdey.  It  is 
but  fair  to  add  that  the  Judge  said  he  regarded  this  maxim  as  but  a 
*<loose  expression  to  be  found  in  some  of  the  books." 

We  have  been  able  to  find  no  case  where  an  erroneous  prejudicial 
Judgment  rendered  by  a  Justice  against  an  infant  has  been  directly  at 
tacked  by  bill  in  equity  but  this  is  accounted  for  by  lack  of  cases  of 
such  Judgments  large  enough  to  reach  an  appellate  Court. 

Certainly  if  a  Court  of  equity  cannot  review  such  a  Justice's  Judg- 
ment, any  five  year  old  infant  may  be  sued  before  a  Justice,  process 
served  on  him,  Judgment  rendered,  execution  levied  after  90  days  has 
elapsed  and  the  child's  property  taken,  unless  the  child  within  the  90 
days  has  the  supernatural  wisdom  to: 

1.  Take  summons  to  prominent  lawyer  and  explain  the  case. 

2.  And  has  a  next  friend  willing  to  give  an  appeal  bond  for  $600  (in 
case  the  Judgment  be  over  $300). 

If  personal  property  can  be  sold  under  execution  under  such  Judg- 
ment, 'the  child's  realty  can  be  subjected  to  its  payment.  If  the 
Judgment  is  not  set  aside  by  the  time  the  child  attains  his  majority 
and  six  months,  the  Judgment  is  absolute. 

The  injunction  has  been  desolved  and  the  property  sold,  but  the 
bill  is  still  undismissed,  and  relief  may  yet  be  granted  if  some  one  can 
suggest  a  remedy  to  get  back  the  mone^  paid  by  the  infant  and  the 
value  of  the  infant's  goods  so  wrested  from  him.  M. 
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The  Pastfloii  For  IiawiiuikliiK. 

THE  ViiginiA  legialatoie,  in  ■olemn  Bession  assembled,  is 
exercising  its  legislatiYe  talent  over  a  statute  to  prevent 
kissing.    The  early  passion  of  the  pilgrim  fathers  for 
law  making  does  not  seem  to  have  entirely  spent  itself  in  the 
bine  laws  of  Conneoticut. 

In  a  reoent  New  York  case  Judge  Onllen  took  occasion  to 
criticise  the  modem  passion  not  only  over  legislation,  but  ab- 
surd legislation.  The  case  involved  the  consideration  of  the 
statute  to  prevent  spitting  in  public  places.  "The  prevention" 
he  said,  *'of  spitting  in  public  conveyances  may  be  a  desirable 
sanitary  regulation,  but  the  people  generally  do  not  yet  ac- 
count the  dangers  from  bacteria  and  germs  so  momentous  as 
to  warrant  the  infliction  of  a  year's  imprisonment  for  this  dis- 
gusting practice.  The  possibility  of  such  a  punishment  seems 
monstrous,  and  so  the  provision  remains  largely  a  dead  letter." 
"The  people,"  as  Burke  said,  "is  the  true  legislator,  "and  public 
opinion  must  approve  a  law  to  insure  its  enforcement.  Two 
years  ago,  when  president  of  the  American  Bar  Association, 
Senator  Manderson  remarked — and  the  remark  is  true  now  as 
then:  'The  evil  of  over-legislation,  of  the  passion  for  lawmak- 
ing, continues  with  unabated  force,  bringing  in  its  train  the 
ills  of  paternalism,  dead-letter  statutes,  with  disregard  and 
even  contempt  of  law."  The  ills  thus  broadly  noticed  may 
deserve  a  word  of  comment.  Statutee  allowed  to  remain  to  a 
great  extent  dead  letters  at  present,  because  they  crystallize, 
though  with  absurd  extravagances,  advanced  though  on  cer- 
tain subjects,  may  serve  to  direct  attention  to  those  subjects 
and  be  the  cause  of  more  intelligent  observance  of  more  en- 
lightened laws  at  some  future  period.  The  tendency  toward 
paternalism  to  which  President  Manderson  called  attention  is 
a  sign  of  the  times,  and  we  may  see  it  in  other  things  besides 
legislation.  In  the  growth  of  trusts,  in  trade-unionism,  the 
subordination  of  individual  action  to  that  of  large  bodies  of 
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persons  is  evident.  We  still  set  before  our  eyes  the  ideal  of 
freedom  in  its  largest  extent,  and  preach  the  vitality  and  hap- 
piness of  ^  life  controlled  by  free  contract;  and,  while  we  igre 
preaching,  the  principles  on  which  society  develops  are  decreas- 
ing the  freedom  of  large  classes,  and  our  legislatures  are  ex- 
tending State  action  and  control  over  continually  widening 
areas.  A  recent  English  writer  remarks :  ^^Every  day  the  law 
is  interfering  more  and  more  between  man  and  man  fixing, 
independently  of  individual  wishes,  the  relations  that  are  to 
subsist  between  them."  Whether  this  is  a  teiidency  for  good 
or  ^o,  we  cannot  afford  to  overlook  it.  It  points  apparently 
to  ultimate  socialism,  while  the  universal  acceptance  of  the 
broadest  laissez-faire  doctrine  may  lead  to  the  realization  of 
the  dream  which  Prince  Krapotkin,  as  the  exponent  of  theoreti- 
cal a^archy,  sets  before  us. 

WE  have  not  been  surprised  to  find  judges  continually  ad- 
hering to  the  old  precedents  which  give  the  right  to  a 
school  teacher  to  flog  some  other  man's  child  they — the 
judges— do  not  seem  capable  of  looking  beyond  the  precedents 
that  were  made  under  a  different  school  system  than  that  of 
the  existing  public  school  system,  and  observing  that  the  old 
precedents  are  incongruous.  But  we  are  surprised  to  find  so 
able  a  journal  as  the  New  York  Law  Journal,  falling  in  with  a 
recent  decision  supporting  the  right  of  a  parent  to  delegate  the 
whipping  of  a  child  founded  on  these  antiquated  cases.  Both 
the  law  and  the  reason  of  the  law  being  obsolete  there  ought  to 
be  a  new  deal  on  this  topic  that  is  consistent  with  good  horse 
sense. 

IT  is  interesting  to  note  the  views  of  the  several  legislators 
elect  as  to  the  most  important  subjects  that  ought  to 
occupy  the  coming  session  of  the  Legislature.    Evid  ntii 
ly,  the  variety  of  view  points  will  bring  before  the  saasion  all 
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the  possible  subjects  that  ooold  oooupy  that  body.  As  usual 
the  road  law  is  the  most  important  in  the  minds  of  many  mem- 
bers. And  in  this  connection  Thb  Bab  desires  to  say  that  the 
neJtt  l^islattire  has  a  chance  to  immortiilize  itself  by  simply 
repealing  all  the  road  laws  save  the  alternate  plan,  and  leAfing 
that  stand  as  the  only  imiform  plan. 

lyH  R.  Hugh  L.  Bond,  of  Baltimore,  who  deliyers  the  annual 
pV  address  at  the  coming  meeting  of  the  State  Bar  As- 
sociation, is  the  general  attorney  of  the  B  &  0  Rail- 
road Co.  Like  his  predecessor,  Mr.  Cowan,  he  is  a  man  of 
ability  and  culture,  and  we  may  expect  to  hear  a  practical  ad- 
dress of  exceptional  interest  and  yalue.  A  mere  theorist  would 
not  be  the  chief  attorney  of  theB.  A  0.  R.R.  Oo.,andamere 
theorist,  however  original,  has  never  succeeded  iii  intetesting  the 
W.  Va.  Bat  Association. 

IS   the  will  of  a  feme  sole  revoked  by  marriage?  seems  to 
have  become  a  legal  puzzle.    We  disoovei^  that  it  is  a 
veiy  diffictdtt  at  otherwise  unpleasant,  conclusion  for 
the  average  lawyer  to  accept,  that  under  our  mbdem  Stattttes 
the  feme  sole  stands  6n  to  equality  with  tttaii,  atid  the  feme 
covert  a  step  or  two  above  him. 

IF  the  members  of  the  bar  in  each  coimty  will  inquire  of  their 
respective  members  in  the  Legislature  as  to  their  notion  of  the 
appropriate  salary  for  a  judicial  officer,  they  will,  at  least  ascer- 
tain whether  it  was  worth  while  amending  the  Constitution  in 
this  particular. 


Digitized  by  VjOOQIC 


448  THB  BAB. 

WM.    p.    HOWB,  OliD-TlMB  liAWTBR. 

Remlnlsoenoes  of  the  Bfrnn  Who  Onoe  l>omiuAted   the    OrlmtnAl 
Ck>iirts  of  New  York. 

WHEF  Wimam  Frederick  Howe  died  there  pMsed  away  the  last 
of  a  coterie  of  great  criminal  lawyers  that  made  thts  bar  of  this 
city  famous  daring  the  last  half  of  the  nlneteeth  century. 
For  many  years  Mr.  Eowe,  who  founded  the  well-known  firm  of 
Howe  &  Hummel,  was  the  peer,  and  In  the  opinion  of  many  Judges 
and  lawyars  the  superior,  of  such  great  criminal  lawyers  as  James  T. 
Brady,  Daniel  Dougherty,  John  Graham,  William  A.  Beach  and 
many  others.  Mr.  Howe  was  the  only  one  of  these  great  lawyers  to 
survive  the  close  of  the  nineteenth  century,  and  during  the  last  few 
years  had  practically  retired  from  practice. 

£ach  century  brings,  It  has  been  said,  a  new  type  of  man  to  almost 
every  calling  of  life,  to  fit  a  new  order  of  things  and  events.  With 
the  passing  of  WlUlam  F.  Howe  so  soon  after  the  dawn  of  the  new 
century  there  ceased  to  exist  at  the  criminal  bar  of  this  city  a  lawyer 
of  the  old  schooL  £ven  before  his  last  few  years  at  the  bar,  Mr.  Howe 
saw  gathered  in  the  criminal  courts  of  this  city  many  young  lawyers 
with  new  mthods  and  new  ideas.  It  is  a  matter  for  history  to  record 
whether  the  new  school  ever  equaled  the  old  one.  It  is  safe  to  say 
that  it  will  not  be  for  many  years,  if  ever,  that  the  criminal  bar  will 
see  the  equal  of  him  whom  all  called  **Howe  the  lawyer.^'  Hie  school 
was  the  old  school,  and  the  old  will  ever,  in  the  opinion  of  many 
persons  be  the  best. 

During  nearly  fifty  years  at  the  bar  Mr.  Howe  helped  the  courts 
and  the  Legislature  in  making  and  building  up  the  criminal  law.  It 
has  been  said  that  he  received  retainers  In  1,000  homicide  cases.  The 
records  of  the  office  of  Howe  &  Edmmel  show  that  he  acted  as 
counsel  for  660  murderers.  Almost  from  bis  introduction  to  the  bar 
of  this  city  in  1858,  Mr,  Howe,  by  his  brilliant  talents  and  profound 
legal  learning,  took  a  foremost  place  among  the  criminal  lawyers. 
He  was  eloquent,  humorous  and  pathetic,  a  powerful  pleader.  He 
was  frequently  moved  to  tears  by  his  own  eloquence  and  wept  as  he 
drew  tears  from  the  eyes  of  Jurors. 

Once,  many  years  ago  so  runs  one  of  the  stories  told  of  Weeping 
Bill  as  Howe  was  frequently  called,  an.  Assistant  District  Attorney, 
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while  summing  ap  to  a  Jury,  warned  the  men  on  it  not  to  be  swayed 
from  their  duty  by  Weeping  Bill  Howe's  tears. 

Mr.  Howe,  it  is  said,  arose  and  exclaimed. 

*'A  man  who  ridicules  me  for  weeping  at  the  sorrows  of  this  prison- 
er— a  man  charged  with  the  murder  of  a  woman — whether  the  prison- 
er is  guilty  or  innocent,  is  sure  to  come  to  a  bad  end.*' 

Several  years  afterward  Mr.  Howe  was  reminded  of  the  incident 
and  was  asked  if  his  prediction  had  come  true  and  if  the  Assistant 
District  Attorney  had  come  to  a  bad  end. 

♦•Alas,  yesi"  exclaimed  Mr.  Howe  ••a  most  fearfully  bad  end." 

What  was  it?"  eagerly  exclaimed  several  of  those  who  heard  him 
and  saw  the  ever  ready  tears  appear  in  the  lawyer's  eyes. 

**He — he — "  said  Mr.  Howe,  in  a  sad  and  hesitating  tone  of  voice, 
**i8  now  trying  cases  for  a  soulless  railroad  corporation — a  sad,sad  end 
to  come  to." 

Mr.  Howe  was  most  successful  in  captivating  Jurors  by  his  genial 
appearance  and  keen  wit.  He  frequently  held,  court  and  jury  spell- 
bound by  the  beautiful  creations  and  fancies  of  his  fertile  imagina- 
tion. He  frequently  and  must  aptly  quoted  Shakespeare.  Mr.  Howe 
believed  that,  as  the  law  presumed  a  man  to  be  innocent  until  his 
guilt  had  been  established,  a  lawyer  was  Justified  in  using  every  law- 
ful method  to  bring  about  his  client's  acquittal.  Thtngrdone^ror  ef- 
fect on  the  jury  often  had  an  amusing  and  unexpected  ending,  as  was 
iuHtanced  in  the  case  of  a  man  on  trial  for  the  murder  of  Commodore 
Voorhis,  president  of  the  Brooklyn  Yacht  Club. 

Mr.  Howe  defended  the  prisoner  successfully.  His  defence  was 
that  the  man  was  insane  and  a  victim  of  epilepsy.  The  prisoner  sat 
In  the  court  room  with  a  bandage  tied  around  his  head  and  looked 
the  picture  of  misery  and  insanity  during  all  the  days  of  the  trial. 
When  the  verdict  of  acquittal  was  announced  the  prisoner,  to  Mr. 
Howe's  disgust,  Jumped  up  and  pulled  the  bandage  off  his  head  saying 
that<  he  was  all  right. 

Another  story  is  told  of  Mr.  Howe's  tears  while  pleading  for  a  client's 
life  or  liberty.  At  one  session  of  the  cou^t,  while  Recorder  Hackett 
was  presiding,  Mr.  Howe  had  succeeded  by  his  eloquence  aided  by  his 
tears,  in  obtaining  in  rapid  succession  the  acquittal  of  several  men 
charged  with  homicide.  The  Recorder  was  somewhat  disgruntled. 
During  the  trial  of  author  homicide  case  the  alleged  wife  of  the  pris- 
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oner  sat  with  a  baby  oo  ber  lap.  While  Mr.  Howe  was  pleading  for 
his  dteot's  aoqaittal,  he  was  seen  to  soowl  at  the  mother.  She  gased 
at  him  lo  blank  amazement.  Mr.  Howe  stopped  and  moTed  close  up 
to  the  mother  and  the  baby.  Suddenly  the  baby  began  to  cry.  Mr. 
Howe  also  wept.  The  baby's  cries  almost  Immediately  snbslded, 
Recorder  Hackett  lopked  up  with  a  smile  and  remarked: 

**Mr.  Howe  you  had  better  glre  the  lady  another  Jab  with  a  pin." 

In  telling  this  story,  as  he  frequently  did,  Mr.  Howe  said: 

'*That  remark  of  the  Recorder's  about  the  Jab  of  the  pin  won  a 
hopeless  case  for  me,  for  I  used  it  against  him  tor  all  it  was  worth." 

Mr.  Howe  was  always  on  the  alert  for  some  incident  on  which  to 
turn  a  hopeless  case  in  his  f^Tor.  One  of  his  most  phenomenal  tIc- 
tories,  in  his  own  opinion,  was  the  case  of  lUla  Nelson,  a  young  girl 
charged  with  murder  In  the  drat  degree.  She  shot  the  full  contents 
of  a  six-barreled  revolver  into  the  body  of  the  man  whose  mistress 
she  had  been  and  who  tried  to  discard  her.  The  girl  was  put  on  trial 
before  the  stoical  Recorder  Smyth.  The  then  District  Attorney  re- 
fused to  accept  Mr.  Howe's  offer  of  a  plea  of  murder  in  the  second 
degree,  which  Blla  was  anxious  to  interpose. 

The  girl  was  put  on  trial  for  her  life,  and  it  was  a  trifling  incident 
that  enabled  Mr.  Howe  to  turn  the  tide  in  her  favor.  The  cross-ex- 
amination by  the  District  Attorney  disclosed  the  fact  that  in  the 
pocket  of  the  dead  man  was  found  a  letter  from  another  woman  beg- 
ging him  to  come  and  visit  her  and  to  continue  their  illicit  relations. 

This  letter  was  couched  in  very  amatory  terms,  and  the  prosecu- 
tion tried,  after  bringing  out  the  fact  of  the  existence  of  the  letter, 
which  was  news  to  Mr.  Howe,  to  exclude  it.  Realizing  the  effect 
that  he  could  produce  with  the  letter,  Mr.  Howe  insisted  on  its  pro- 
duction before  the  Jury.  Recorder  Symth  permitted  Mr.  Howe  to  read 
the  letter  to  the  Jury.  Word  for  word,  in  measured,  solemn  tones, 
the  lawyer  made  every  word  of  the  letter  tell,  with  thrilling  effect. 

In  talking  of  the  case  recently,  Mr.  Howe  said:  **Tou  must  see  the 
strength  of  my  position  when  I  tell  you  that  the  District  Attorney 
had  prepared  the  Jury  to  believe  that  the  man  whom  EUa  Nelson  had 
shot  had  been  weaned  from  his  wife  by  the  defendant,  and  had  been, 
by  her  machinations  and  threats,  prevented  from  returning  to  his 
family.  Well  do  I  remember  rounding  in  its  fullest  meaning  a  sen- 
tence to  the  Jury.     'This  man  died  with  a  wilful  lie  in  his  moulb  and 
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a  written  He  in  his  pocket.'  " 

In  addieBsiog  the  Jury  in  the  g\iVs  behalf  Mr.  Howe  did  his  osnal 
dramatic  by-play.  The  prisoner  was  seated  with  her  head  barled  be- 
tween her  hands.  SaddenyMr.  Howe  turned  around  and  without 
the  slightest  warning  to  her,  made  his  dramatic  by-play.  He  seized 
her  wrists,  quickly  pulled  her  arms  apart,  distended  so  that  the  girl's 
tear-stained  features  were  exposed,  and  exclaimed:  <Look  in  these 
features,  proclaiming  a  broken  heart!'  " 

This  picture  of  the  frightened  girl,  ner  face  an  ashy  hue,  deluged 
with  tears,  was  a  climax  the  Jury  could  not  withstand,  and  they  re- 
turned a  Terdict  of  acquittal. 

WheneTer  he  had  an  opportunity,  Mr.  Howe  used  children  in  court 
for  the  purpose  of  touching  the  hearts  of  Jurors. 

One  of  his  greatest  Tictories,  the  saying  of  Edward  Unger  from 
the  hangman's  noose,  was  largely  throngh  his  use  of  a  child. 

Unger  killed  his  lodger,  a  man  named  Boles,  for  the  purpose  of  ob- 
taining possession  of  Boles'  bankbook.  Uuger  murdered  his  lodger  by 
smashing  in  his  skull  with  a  hammer.  He  then  hid  the  body  under 
his  (Unger's)  bed,  in  which  bed  his  son  slept  that  night.  After  the 
boy  had  left  the  house,  Unger  cut  off  the  head  from  the  body,  took  it 
to  the  Bast  River  and  threw  it  off  of  a  ferryboat.  He  then  returned 
home,  cut  off  the  legs  and  arms,  and  sent  them  and  the  body  of  Boles 
to  Baltimore  in  a  box.  Supt.  Byrnes,  on  looking  over  the  belongings 
of  the  murdered  man,  found  a  card  bearing  his  name.  He  traced  the 
man  to  Unger's  home  and  induced  Unger  to  mak^  a  confession.  Supt. 
Byrnes  said  on  the  day  Unger's  trial  began  that  Unger's  grave  was 
dug  and  his  coffin  made.  It  was  not  believed  that  Unger  could  pos- 
sibly escape  the  gallows,  but  Mr.  Howe  made  one  of  his  extraordinary 
defences.  He  asserted  that  Boles  had  struck  Unger  first,  and  that 
Unger,  seeing  a  hammer  near  at  hand,  seized  it  and,  using  it  as  a 
weapon  of  self-defence,  resisted  Boles'  attack,  and  finally,  in  fear  of 
his  life,  struck  Boles  and  killed  him.  Mr.  Howe,  with  much  dra- 
matic force,  described  Unger's  remorse  and  told  how  Unger  had  hid 
the  body  under  his  bed  for  fear  his  son  would*  see  it. 

•They  slept  over  the  dead  body,  it  is  true,"  exclaimed  Mr.  Howe,  ** 
but  what  a  night  it  must  have  been  for  Ungert" 

Then  came  Mr.  Howe's  most  effective  appeal  to  the  JU17.  He  ex- 
dalBied: 
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**  Oeotlemen  of  tHe  Jury,  Bdwaid  Uoger  did  not  cot  the  dead  man's 
head  off.  He  did  not  mutilate  the  hodj.  He  did  not  throw  the 
head  from  the  ferryhoat  under  the  paddle  wheels.  He  did  not  pat 
the  dilapidated  and  mangled  trunk  in  a  box  and  send  it  to  ikilti- 
more."  Mr.  Howe  suddenly  ceased  talking.  The  Jury  and  the  spec- 
tators seemed  paralyzed  with  amazement.  Judge  Barrett,  who  pre- 
sided, seemed  astonished,  for  Unger  had  previously  on  the  witness 
stand  admitted  that  he  had  done  all  the  things  that  Mr.  Howe  had 
Just  asserted  he  had  not  done.  After  working  the  Jurors  up  to  this 
great  state  of  excited  expectancy,  Mr.  Howe  turned  his  eyes  fully  upon 
Unger,  who  sat  with  his  seven-year-old  daughter  on  his  knees.  She 
was  a  pretty  child,  with  golden  hair  and  large  blue  eyes.  She,  with 
a  happy  smile  on  her  face,  ignorant  of  the  dread  ordeal,  was  engaged 
in  playing  with  her  father's  gray  hair. 

Mr.  Howe  pointed  at  the  child,  and  after  a  long  pause  exclaimed  in 
a  subdued  tone: 

•*Look  at  that  little  girl.  Oh!  She  cut  off  that  head;  she  mutilated 
that  body.  It  was  not  Unger.  Tes!  "Twas  she,  awas  she.  Mr. 
Unger  could  not  bear  the  thought  of  having  it  said,  with  that  beau- 
teous girl  living,  that  he,  her  father,  had  committed  so  horrible  a 
deed,  and,  therefore,  when  in  a  moment  It  occurred  to  him  that  he 
could  hide  the  deed  which  had  been  perpetrated,  he  mutilated  the 
body.  It  was  the  thought  of  that  little  girl  which  caused  him  to 
do  it,  and  therefore  I  say  it  was  she  that  did  it,  not  him," 

The  effect  in  court  of  the  child,  of  Mr.  Howe's  tear  stained  face, 
his  wonderfully  sweet  voice,  and  the  picture  was  electrical,  and  in- 
stead of  convicting  Unger  of  murder  in  the  first  degree  the  Jury  convic- 
ted him  of  manslaughter,  and  Unger  was  sent-enced  to  State  prison 
for  twenty  years. 

It  seems  difficult  to  those  those  who  never  came  under  the  influ- 
ence of  Mr.  Howe's  vnice  and  eloquence  to  realize  that  such  victories 
could  be  achieved  by  any  lawyer,  and  it  will  be  many  a  day  before 
his  equal  is  seen  again. 

So  remarkable  were  his  victories  that  Judges  were  amazed  and  told 
the  great  lawyer  in  open  court,  and  Jurors,  that  prisoners  should  not 
have  been  acquitted  or  let  off  so  easily. 

The  late  Justice  Smyth,  who  for  many  years  held  the  office  of  Bo- 
corder  and  as  Recorder  Smyth  was  the  terror  of  all  criminals,  presided 
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at  the  trial  of  aBnito  Calegero,  whom  Mr.  Howe  saved  from  the  eleo- 
trio  chair.    Becorder  Smyth  said  at  the  cooclusioo  of  the  trial: 

**Before  proceed  log  to  sentence  this  prisoner,  I  desire  to  say  to  yon, 
Mr.  Howe,  that  he  is  indebted  to  you  for  the  position  in  which  he 
stands  to-day.  Tnu  saved  his  life.  How  it  was  that  you  snooeeded 
in  convincinf;  a  Jury  of  twelve  intelligent  men  that  this  man  was  only 
guilty  of  the  crime  of  manslaughter  in  the  first  degree  is  something 
beyond  my  comprehension,  except  this,  that  I  do  know  that  you  are 
the  ablest  lawyer  at  the  bar  of  this  or  any  other  criminal  court,  as 
you  have  succeeded  in  Inducing  this  jury  to  believe  that  this  man  killed 
the  deceased  in  the  heat  of  passion  by  means  of  a  dangerous  weapon, 
without  any  design  on  his  part  to  kill." 

Becorder  Smyth  then  turned  to  the  prisoner  and  said:  <*The  evi- 
dence in  this  case  satisfies  my  mind  that  you  were  guilty  of  the  crime 
of  murder  in  the  first  degree,  and  that  you  were  saved  from  the  con- 
viction of  that  degree  of  crime  is  solely  to  be  attributed  to  your 
counsel." 

In  a  letter  dated  April  26,  1892,  the  late  Judge  Noah  Davis  wrote 
to  Mr.  Howe  concerning  the  case  of  the  People  vs.  Webster:  **As  a 
Judge  I  feel  free  to  say  that  your  speech  is  not  only  creditable  but 
powerful.  Some  portions  of  it  are  touchingly  eloquent,  and  taken  as 
a  whole  it  is  one  of  the  most  effective  addresses  of  its  kind  I  have 
read  in  many  a  year.  I  know  little  or  nothing  of  the  merits  of  the 
case,  and  therefore  speak  only  of  the  merits  of  the  argument.  As 
the  'Father  of  the  Criminal  Bar'  of  our  city  you  have  vindicated  your 
title,  and  long  may  vou  live  to  enjoy  it." 

Many  amusing  stories  are  told  of  Mr.  Howe's  experience  with  crim- 
inals. Several  years  ago  he  was  held  up  by  two  footpads  on  a  dark 
night.  While  one  of  the  men  was  going  through  his  pockets  Mr. 
Howe  exclaimed: 

('Dickey  the  Brute,  I  didn't  think  this  of  you  after  all  I  have  done 
for  you.',  The  man  addressed  peered  into  the  lawyer's  face  and  ex- 
claimed, '*Why,  you're  Howe  the  lawyer." 

The  fellow  turned  to  his  companion  and  said.  **Let  him  go  Jack; 
you  will  want  him  to  lie  for  you  some  day  as  hard  as  he  did  for  me 
when  he  got  me  off  twenty  years  sure." 

Mr.  Howe,  with  a  smile  on  his  face,  recentlv  told  what  he  said  was 
the  greatest  compliment  he  had  ever  had  paid  to  him  by  a  client.  He 
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said  that  a  few  weeks  after  he  had  secai^  the  acquittal  of  a  man  on 
a  charge  of  burglary,  the  man  sent  for  him,  telling  him  he  was  ohce 
more  in  the  Tombs  Prison. 

**1  went  to  see  hith,''said  Mr.  Howe,  *«and  asked  him  what  he  was 
doing  in  jail  again,  after  promising  me  he  would  never  commit  an- 
other crime  (Mr.  Howe  smiled  as  he  said  *HX)mmit  another  crime")* 
The  man  said: 

**Well,  you  see,  Mr.  Howe,  I  enjoyed  your  speech  so  much  last 
time,  and  it  did  me  so  much  damned  good  to  see  you  knock  out  that 
lying  Dictrict  Attorney,  that  I  Just  couldn't  keep  my  word  to  you.*' 

It  was  not  only  in  the  courts  and  among  lawyers  and  judges  that 
genial  Bill  Howe  was  known.  He  was  a  familiar  sight  and  a  well 
known  character  at  the  theatre,  the  race  track,  and  in  all  places 
where  men  of  genial  habits  are  accustomed  to  gather.  He  loved  all 
that  was  beautiful  in  nature  and  all  the  sparkle  and  glitter  of  the  ar 
tiflcial  life  as  well.  He  wore  loud  clothes  and  many  diamonds  be- 
cause, he  said,  he  liked  brightness  and  glitter.  Although  nearly  75 
years  old  when  he  died,  he  was  of  a  sunny  and  happy  disposition  and 
loved  to  keep  in  touch  with  the  latest  events  in  the  sporting,  social 
and  theatrical  worlds. 

When  asked  shortly  before  his  death  to  what  he  attributed  his 
great  success  with  jurors,  Mr.  Howe  said:  ''I  kept  in  totich  with  hu- 
man nature.  I  appealed  to  the  jurors  as  men.  I  endeavored  to 
bring  them  close  in  touch  with  human  weakness  and  hutnan  frailties. 
When  I  had  a  desperate  case  I  tried  to  make  each  juror  stand  in  the 
position  of  the  prisoner  when  he  committed  the  crime,  to  make  the 
hearts  of  the  jurors  boil  with  the  same  temptations  that  actuated  the 
person  to  feel  as  he  did.  When  I  had  done  that  the  rest  was  easy , 
for  human  nature  is  the  same  at  all  times,  in  all  ages." 

This  may  all  be  true,  but  few  men  understood  human  nature  as  did 
<*Howe  the  lawyer,"  and  when  his  body  was  lowered  into  its  grave 
there  passed  from  earth,  in  the  opinion  of  many,  not  only  one  of  the 
gentlest  and  most  generous  men  who  ever  lived,  but  the  last  of  the 
great  Criminal  lawyers  of  the  old  school. — (K.  Y.  **EveningSun." 


Some  folks  smile— and  then  their  face  flies  back  like  a  spring  look. — ^Beo- 
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The  Intelligent  Voter. 


THE  Virginia  Law  Register  gives  an  amnBung  aooount  of  the 
experience  of  a  Registrar  under  the  new  election  law 
in  that  State. 

The  replies  which  the  aspirant  for  the  elective  franchise 
made  in  the  preliminary  inquisition  are  given  in  the  Regis* 
trar's  own  langpiage : 

'<The  deflnition  of  **GteDeral  Assembly"  seemed  to  be  the  Me  fioir  of 
the  colored  brethren,  and  the  deflDitioo  of  that  term  varied  with 
each  applicant.  One  answered  that  the  Oeneri^l  Assembly  was  the 
^'President";  another  that  it  meant  the  ^^Constitution,"  whilst  still 
another  said  that  *'enny  'sembly  of  de  people  is  de  Gen'l  'Sembly. 

I  remember  reading,  some  time  ago,  vsrious  humorous  answers  of 
children  to  questions  propounded  by  teachers  in  history  Amonff 
them  was  this  **Philip  II  was  born  in  the  absence  of  his  parents,*' 

The  answer  of  a  darkey  to  the  question  whether  his  father  fought 
in  any  war  is,  I  believe,  equally  gocid.  He  said,  Ko,8ah:  my  father 
died  two  years  befo,  1  wuz  born!"  Some  of  the  answers,  however,  by 
the  would- be- voters  were  so  humorous  and,  in  a  measure,  so  truthful, 
that  the  respondents  should  have  been  permitted  to  quaify.  When 
asked  the  definition  of  **per]urer,"  one  negro  looking  solemn  and 
wise,  and  with  sn  air  of  expectant  victofyj  said,  **perjurer?  Why  dats 
a  successful  business  man,  cose."  Another  being  asked  what '^suf- 
frage meant,  replied  that  it  meant  '^11  suffered  alike."  Among  other 
applicants  was  Uncle  Jim'  wno,  through  his  employment  as  furnace 
man  in  the  Law  Building,  had  lived  for  some  years  in  a  legal  atmos« 
phere.  The  writer,  desiring  to  keep  in  Uncle  Jim's  good  graees  anci 
thereby  insure  a  well-heated  office  during  the  coming  winter,  proceed- 
ed, as  he  thought,  to  let  Uncte  Jim  down  light.  He  was  asked  '*Wh» 
made  the  laws?"  It  seemed  that  Uacle  Jim  had  absorbed  too  much 
**atmosphere,"  for  he  quickly  replied,  '^Pe  lawyers."  The  truth  of 
the  statement,  however,  conflicted  with  the  legal  fiction  that  our 
laws  are  made  by  the  G^eneral  Assembly,  and  Uncle  Jim  was  seat 
back  to  absorb  a  more  orthdox  legal  atmosphere. 

Later  came  one  who  might  have  sat  for  the  picture  of  **Sam"  la 
*'Marse  Chan" — elderly,  polite,  and  ante  hetbim,  **Well,  uacle,  who  do 
you  think  make  the  laws?"  **Boss,*'  he  Peplied^  **dey  tells  mfi  dat  dere 
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is  tweWe  ID6D  down  yander  in  Blobmond  dat  makes  de  laws,  and  dey 
sends  dem  ap  here  to  de  Mare  and  If  de  mare  doD'  like  ,em  he  sen'  em 
back.'* 

Being  asked  for  a  reasonable  explanation  of  section  14,  and  partic- 
ularly of  the  term  * 'uniform  government"  in  said  section,  one  son  of 
Ham  surprised  the  registrars  with  the  information  that  an  uniform 
government  **id  a  milliterry  guv'ment  whar  all  de  guv'ment  folks 
wars  uniforms/*  It  was  not  always  the  negro,  however,  who  failed 
to  satisfy  the  registrars  of  the  applicant's  qualifications,  and  often  a 
white  voter  would  fail  to  answer  the  simplest  question.  I  recall  ask- 
ing a  white  man  to  explain  the  phrase  **No  man  shall  be  deprived  of 
his  property,"  etc.  His  reply  was  that  a  man's  vote  was  his  property, 
and  the  section  above  meant  that  one's  vote  could  not  be  taken  from 
him.    He  Surprised  me  by  not  adding  * 'unless  paid  for." 

After  two  weelcs  of  service  as  registrar,  notwithstanding  the  strong 
convictions  I  had  that  it  was  wrong  to  disfranchise  any  large  body  of 
our  citizens,  I  underwent  a  complete  change  of  mind  and  heart.  I 
believe  now  more  firmly  than  ever,  and  with  my  recent  experiences 
fresh  in  my  mind,  that  suffrage  should  be,  properly,  a  "privilege' 
and  not  a  "right,"  and  that  our  State  would  be  greatly  benefited  by 
an  even  more  stringent  and  restrictive  suffrage  than  that  promulgat- 
ed in  the  recent  Constitution. 

Picture  of  a  Wise  Blan. 


^^E  is  one  who  understands  himself  well  enough  to  make  due  al- 
'^  ^  lowance  for  unsane  moods  and  varieties,  never  concluding  that 
a  thing  is  thus  or  thus  because  Just  now  it  bears  that  look; 
waiting  often  to  see  what  asleep,  or  a  walk,  or  a  cool  revision,  or  pei^ 
haps  a  considerable  turn  of  repentance  will  do.  He  does  not  slash  up- 
on a  subject  or  a  man  from  the  point  of  a  Just  now  risen  temper.  He 
maintains  a  noble  candor  by  waiting  sometimes,  for  a  gentler  spirit 
and  a  better  sense  of  truth.  He  is  never  intolerant  of  other  men's 
Judgments  because  he  is  a  little  distrustful  of  his  own.  He  restrains 
the  dislikes  of  prejudice  because  he  has  a  prejudice  against  his  dis- 
likes. His  resentments  are  softened  by  his  condemnations  of  him- 
self.   His  depressions  do  not  crush'  him,   because  he  has  sometimes 
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seen  the  sun,  and  believes  it  may  appear  again  He  revises  his  opin- 
ions readily  because  he  has  a  right,  he  thinks,  to  better  opinions,  if 
he  can  find  them.  He  holds  fast  sound  opinions,  lest  his  moodiness 
in  change  should  take  all  truth  away.  And  if  his  unsane  thinking 
appears  to  be  topping  him  down  the  gulfs  of  skepticism,  he  recovers 
himself  by  Just  raising  the  question  whether  a  more  sane  way  of 
thinking  might  not  think  differently.  A  man  who  is  duly  aware 
thus  of  his  own  distempered  faculty  makes  a  life  how  different  from 
one  who  acts  as  if  he  were  infallible  and  had  nothing  go  do  but  Just 
to  let  himself  be  pronounced! — Horace  Bushnell. 


Thouffht-provoklii^  Facts. 


THB  Census  Bureau  sends  out  a  statement  concerning  the  median 
age  of  the  total  population  in  1900,  that  is,  such  an  age  that  half 
the  population  is  under  it  and  half  over  it.  It  appears  that  it  is 
22  years  and  8  months,  as  compared  with  21  years  and  9  months  in  1890. 
Of  the  white  population  it  is  23.4;  and  the  colored,  including  Negroes, 
Indians,  and  Mongolians,  19.7.  From  1810  to  1900  there  is  an  in- 
crease in  the  median  age  of  the  white  population  amounting  to  7 
years  and  4  months.  It  is,  however,  a  mistake  to  think,  as  many  do, 
that  this  has  resulted  chiefly  from  the  progress  of  medical  and  sani- 
tary science.  The  decrease  in  the  relative  number  of  children  born 
has  made  the  earlier  age  periods  less  preponderant  numerically,  and 
the  influx — especially  since  1840— of  great  numbers  of  adult  immi- 
grants increases  the  number  of  older  age  periods.  This  decrease  in 
the  number  of  children  will  tell  upon  the  future  career  of  the  country 
in  a  way  that  will  give  our  descendants  occasion  for  very  serious  con- 
sideration;—for  the  decrease  is  not  among  the  first  generation  of  im- 
migrants, nor  to  a  very  great  extent  in  second,  unless  the  immigrants 
prosper  and  begin  to  live  luxuriously.  Old  World  traditions  there- 
fore will  increasingly  prevail,  relatively  to  the  traditions  derived  from 
those  who  founded  our  institutions. 


..8 


Daisy  Medders  (who  is  caltured):  **What  do  yon  thi  ir  Walter  Scott's 

writings,  Mr.  Green?" 

Jay  Green  (who  is  not)  :  Well  I  guess  his  emulsion  is  about  the  beet  thing 
he  ever  wrote. 
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GtttM,  a  lawyer  from  Lynn,  was  a  oontamporary  of  Ohoate  and  Saltoiir 
stall.  He  was  in  the  habit  of  writing  for  pnblioation  in  the  newspapers.  He 
wrote  and  published  a  lengthy  article  for  which  he  was  indicted.  He  was  a 
poor  man  and  intended  to  try  his  own  case.  Ohoate  hearing  of  his  trouble 
said  to  Saltonstall,  *'Qatee  is  in  trouble;  don*t  you  think  that  we  ought  to 
help  him  oat?**  To  this  Saltonshall  agreed  and  was  sent  by  Ohoate  to  Gates 
to  talk  it  erer  and  see  what  could  be  done.  Qates  was  yery  grateful  and  de- 
sired that  Ifr.  Choate  should  try  the  case  for  him. 

The  case  was  called  and  the  article  was  read  to  the  jury,  with  such  explana- 
tiona  made  that  showad  Gates  to  be  the  author  of  it.  This  closed  the  goyem- 
ment  case.  Mr.  Ohoate  then  arose  for  the  defense,  and  taking  the  paper  from 
his  pocket  proceeded  to  read  the  same  article  slowly  and  with  such  intonation 
that  when  he  had  finished  reading  it,  the  complainant  arose  and  said:  **If 
that  is  the  meaning  of  the  article  just  read  we  haye  no  reason  to  find  the 
slightest  fault  with  it;  and  the  case  was  ifbandoned. 

A  portly  and  pompous  man  who  held  a  commisson  as  brigadier-general  of 
militia,  and  a  license  to  practice  law, — neither  of  which  he  had  much  ooo^ 
sion  to  use,  found  himself  the  proud  enjoyer  of  a  case  in  the  Supreme  Oourt, 
and  fondly  dreamed  of  seeing  his  name  as  counsel  for  the  plaintiff,  aboye  a 
long  aad  elaborate  opinion,  in  the  reports. 

He  WM  mightilT  disappointed  and  enraged  when,  during  opinion  day,  he 
heard  his  case  called  and  the  simple  announcement  made  from  the  bend^ 
•«AArmed.'* 

After  adjourametet  he  went  to  Tudge  McKinney,  with  whom  he  enjoyed 
personal  acquaintanoa,  and  said:  "Judge,  I  thought  that  the  Supreme  Oourt, 
at  least,  would  obey  ^e  law.*' 

**'Wherdn  has  the  Supreme  Oourt  failed?"    asked  the  judge. 

Ae  law  requires  that  a  written  opinion  be  deliyered  in  eyery  case  this 
oouti  ^ea,  and  no»e  was  deliyered  in  the  case  of  Smith  y.  Brown.** 

l4C|t  m«  Me  about  that  Kr.  Marshal,  please  bring  me  the  record  in 
Smith  y.  Brown.** 

The  judge  took  the  rolled  record,  and  glanced  at  the  bottom  of  the  outside 
page.  Placing  his  finger  upon  the  written  but  abbreyiated  **afrd.**  he  said 
to  th«  ajnbitians  gwieral:  "See  therel  'Afd.*  Danm  it,  isn't  thai  a  written 
opinion?** 

Having  thus  won  his  case  he  turned  on  his  heel  and  contemptuously  left 
the  disappointed  lawyer  to  hia  reflections. 

A  friend  wrote  to  Mark  Twain  asking  his  opinion  on  a  certfon  matter,  and 
receiyed  no  reply.  He  waited  a  few  days  and  wrote  again.  His  second  letter 
was  also  ignored.  Then  he  sent  a  third  note,  including  a  sheet  of  paper  and 
a  twmwp*  lUm|k.  By  return  po«b  he  reoelred  a  postal  card  on  whk^  wis 
the  following: 

"Mper  and  stamp  i^eoeiyed.    Please  send  eny elope.** 
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Decisions    Handed  Down  at   the    Last 


REPORTED  SPECim  FflRJIIE  READERS  OF  THE  BAR. 

Appearing  Here  For  the  First  Time  in 

Print 


Webster  Lumber  Ck)mpaD7, 

V. 

Keystone  Lumber  &  MiniDg  Ck). 

From  Webster  County. 

Affltrmed  in  part,  reversed  In  part  and  decree  for  appellant. 

Poflenbarger,   Judge. 

Syllabus. 

1.  Section  3  of  cb.  74  of  tbe  Code,  requiring  notice  of  a  reserva- 
tion of  title  to  goods  and  chattels  sold  upon  condition  precedent  to 
be  recorded  in  tbe  clerk's  office  of  the  county  court  of  the  county 
where  the  property  is,  does  not  apply,  unless  possession  of  the  proper- 
ty be  delivered  to  the  buyer. 

2.  When  the  property  so  sold  is  a  structure  upon  the  real  estate 
of  the  vendor,  capable  in  its  nature  of  being  made  a  fixture,  and  it  is 
agreed  between  the  parties  that  it  shall  not  be  removed  until  paid 
for,  there  is  no  delivery  of  possession  although  the  buyer,  as  tenant 
or  licensee  upon  the  land,  has  the  use  of  such  property. 

3.  The  W.  L.  Co.,  being  the  owner  of  a  tract  of  timbered  land, 
contracted  with  the  owner  of  a  mill  to  saw  the  timber  and  with  W. 
&  M.  to  log  it.  By  the  original  contract  W.  &  M.  were  to  con- 
struct a  railroad  on  the  lands  of  the  company,  at  their  own  expense, 
for  the  logging  of  the  timber,  but  finding  themselves  unable  to  buy 
the  materials,  the  W.  L.  Co  bought  and  paid  for  them  and  had 
them  shipped  to  the  land  in  its  own  name  aifd  laid  down  by  W.  & 
M.  with  the  understanding  that  they  were  to  be  and  remain  the 
property  of  the  W.  L.  Co.  until  paid  for  by  W.  &  M.  After  the 
road  was  thus  completed  the  new  contract  was  reduced  to  writing  and 
it  was  therein  stipulated  that  the  W.  L.  Co.  was  to  hold  and  own 
all  materials  purchased  by  it  in  its  own  name  until  further  transfer 
by  a  sufficient  bill  of  sale  therefor.  W.  &  M.  becoming  iidebted  to 
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theK.  L.  &  M.  Co.,  said  compaoy  in  an  actioo  at-Uw  atUdied  the 
railroad  aod  had  it  sold  as  the  property  of  W  &  M,  at  which  sale  it 
became  the  purchaser,  Held:  that  although  there  was  a  sale  of  the 
railroaa  materials  by  the  W  L  Oo  to  W  A  M  there  was  not  a 
delivery  of  the  possession  thereof  to  the  buyers,  and,  although  do  no- 
tice of  the  reservation  of  the  title  was  recorded,  the  K  L  &  M  Oo 
acquired  no  title  to  the  materials  by  its  purchase,  and  equity  would 
enjoin  it  from  removing  them. 


Newberger  and  Newbeiger, 

V. 

Wells  and  Leonard. 
From  Wood  County. 

Affirmed. 
Poffenbarger,  Judge. 

Syllabus. 

1.  In  matters  of  concurrent  jurisdiction,  equity,  by  analogy,  ap- 
plies to  «ta]e  claims,  the  bar  of  the  Statute  of  Limitation,  and  recog- 
nizes the  same  exceptions  to  its  operations  that  are  allowed  in  courts 
of  law. 

2.  When  a  bill  in  equity  discloses  on  its  face  laches,  or  the  facts 
alleged  show  that  the  cause  of  action  is  within  the  Statute  of  Limita- 
tions, the  bill  is  for  that  reason  demurrable,  unless  sufficient  facts  are 
set  forth  in  it  to  avoid  laches  or  take  the  case  out  of  the  Statute. 


Marshall 

V. 

Hall. 
McWhorter,  Judge. 
From  Jefferson  County. 
Affirmed  in  part,  reversed  in  part  and  remanded. 
Syllabus. 

1.  W  devised  to  H  **To  him,  his  heirs  and  assigns''  a  farm  de- 
scribed **he  paying  to  my  executor  twelve-thousand  dollars  in  five 
equal  annual  payments,  bearing  interest  from  the  date  of  my  death, 
such  payments  to  be  disposed  of  as  hereinafter  provided,"  and  giving 
H  one  month  from  the  date  of  the  probate  of  the  will  in  which  to 
refuse  in  writing  to  take  the  farm,  H  electa  to  take  it.  Held: 
that  the  twelve-thousand  dollars  was  purchase  money  and  a  lien  upon 
the  land  and  as  such  prior  to  all  other  liens  or  claims  created  upon 
the  said  land  by  Hall,  as  well  as  Judgments  recovered  against  him, 

2.  A  legacy  of  $3,000  by  the  same  will  was  bequeathed  to  H  to 
be  held  by  Lim  in  trust,  the  interest  to  be  paid  to  B  during  his  life 
and  at  his  death  the  $3,000  to  be  paid  to  other  parties  named.  B., 
the  executor  of  W.,  having  collected  from  H.  $9,000  of  the  purchase 
money,  instead  of  requiring  H.  to  pay  the  residue  of  $3,000  took 
from  H.  his  receipt  for  that  amount,  being  the  amount  of  the  trust 
legacy  aod  treated  it  as  the  residue  of  the  purchase  money  as  paid  by 
H.  Held;  a  misappropriation  of  the  trust  fund  and  that  the  money 
not  having  been  paid  by  H.,  the  lien  for  the  residue  of  the  purchase 
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money  apoo  the  laod  remslDed  Talid  and  inured  to  the  benefit  of  the 
beneficiaries  of  the  tmst  legacy. 


Cbiiders 

V. 

Loiidln. 

From    Webster  County. 

Reversed  and  liemanded. 

Poffenbarger,    Judge. 

Syllabus. 

1.  When  a  circuit  court  being  about  to  end,  without  dispatcl  ing 
all  its  business,  Is  adjourned,  by  the  judge  thereof,  to  afutnre  day  by 
an  order  entered  of  record,  as  provided  in  sec.  4  uf  ch.  112  of  Code-  all 
Judgments,  orders  and  decrees,  rendered  and  made  by  such  court  be- 
fore or  during  the  day  on  which  such  court  adjourns  to  such  future 
day,  become  final  on  such  adjournment  as  if  the  adjournment  Itself 
were  final, and  cannot  be  set  aside  at  the  adjourned  term. 

2.  On  an  appeal  or  writ  of  error,  the  whole  record  Is  before  the 
conrt,  and  it  will  reverse  the  proceedings  In  whoi*^  or  in  part,  if  preju- 
dicial error  thereon  is  perceivetl  against  the  appellant  or  defendant  in 
error,  and  such  error  may  be  cross-assigned. 

3.  Judgment  creditors  and  other  incumbrancers  are  not  necessary 
parties  to  a  bill  for  partition,  even  wht^re  a  sale  of  the  premises  Ih  de- 
creed, unless  they  be  creditors  of  a  deceased  person  who  was  a  tenant 
in  common.  Joint  tenant  or  co-parcener.  In  other  cases  it  is  propea 
to  sell  the  land  subject  to  the  liens. 

4.  It  is  the  duty  of  the  court,  before  decreeing  a  sale  in  a  partition 
suit,  to  Judicially  determine  the  rigats  and  interests  of  the  co-tenants 
in  the  land,  and  failure  to  do  so  is  ordinarily  reversible  ermr. 

5.  When  real  estate  is  sold  in  such  suit,  without  a  Judicial  ascer- 
tainment of  the  interests  of  the  parties,  and  is  purchased  by  a  co- 
tenant  who  never  appeared  In  the  cause,  nor  in  any  way  aided  in 
bringing  the  property  to  sale,  and  the  sale  is  confirmed  without  ob- 
jection, his  title  is  prottcted  by  sec.  8  of  ch.  132  of  the  Code,  not- 
withstanding the  error  in  the  decree  of  sale,  and  the  co-tenant  parties 
mu9t  resort  to  the  fund  arising  trom  the  nale. 


Nutter 

v. 

Brown, 

From  Harrison  County. 

Reversed  and  remanded. 

Dent,  Judge. 

Syllabus. 

1.  A  principal  is  bound  by  the  agreements,  representations,  con- 
cealments and  mistakes  of  his  agent  made  as  a  part  of  the  rts  genUu 
or  the  transaction. 

2.  The  Jurisdiction  of  equity  1<o  reform  written  instruments,  where 
there  is  a  mutual  mistake,  or  mistake  on  one  side  and  fraud  and  in- 
equitable conduct  on  the  other,  if  the  evidence  be  sufficiently  cogent 
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to  thoroughly  satisfy  the  mlDd  of  the  coart,  is  fully  established  aod 
undoubted. 


John  S.     Beecher, 

V. 

Thomas  Foster  A  others. 

From  Ritchie  County. 

McWhorter,  Judge. 

Reversed  in  part,  affirmed  In  part,  and  remanded. 

Syllabus. 

1.  Implied  trusts  are  wtthin  the  statute  of  limitations  and  the 
statute  logins  to  run  from  the  time  the  wrong  was  committed  by 
which  the  person  becomes  chargeable  as  trustee  by  implication. 

2.  H.  &  B.  and  M.  filed  a  petition,  answer  and  cross  bill  in  a 
cause  setting  up  a  note  of  one  F.held  by  them  by  assignment  of  H., 
the  payee,  as  collateral  to  secure  their  respective  claims  and  also  to 
secure  the  claims  of  other  creditors  of  said  H.  mentioned  in  the  said 
petition,  answer  and  cross-bill,  but  claiming  priority  and  preference 
to  plaintiffs  in  said  cross-bill,  over  the  other  beneficiaries  in  said  as- 
signment mentioned.  Held:  sucb  other  beneficiaries  were  necessary 
parties  to  the  petition  and  cross-bin. 

3.  A  party  cannot  stand  as  a  represetative  of  others  to  whom  his 
own  interests  are  hostile  and  adverse. 

4.  Under  the  last  clause  of  sec.  6,  ch.  72,  Code,  where  a  debtor 
conveys  all  his  property  to  a  trustee  for  the  benefit  of  his  creditors  or 
where  he  so  conveys  it  all  except  what  is  exempt  from  execution  or 
other  process,  and  where  it  is  made  the  duty  of  the  trustee  to  take 
possession,  control,  manage  and  administer  the  trust  property  the 
commissioner  of  accounts  in  stating  and  settling  the  accounts  of  such 
trustee  should  make  the  same  allowances  to  him  for  reasonable  ex- 
penses and  reasonable  compensation  in  the  form  of  a  commission  as 
should  be  allowed  to  an  executor  or  other  fiduciary  under  sec.  17  ch. 
87  Code. 


Parish  Fork  Oil  Co. 
T. 

Bridgewater  Gas  Co. 
From  Wirt  County, 

Affirmed. 
Poffenbarger,  Judge. 
Syllabus. 
1.     An  agreement  whereby  certain  lands,   in  consideration  of  fifty 
dollars,  are  granted,  demised,  leased  and  let  for  the  sole  and  only  pur- 
pose of  boring,  mining  and  operating  for  oil  and  gas,  and  laying  pipes 
and  building  tanks,  stations  aod   bouses  thereon   to  take  care  of  the 
products,  for  the  period  of  fifteen  years,  and  providing  that  the  lessee 
shall  complete  one  well  on  the  premises  within  one  year  from  its  date, 
or  pay  the  lessor  a  rental  of  fifty  cents  an  acre  for  each  year  the  lease 
may  remain  In  full  force  after  the  first  year,  immediately  after  which 
provision  the  following  stipulations  are  written:     **But  it  is  agreed 
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and  understood  that  the  fifty  dollars  paid  in  cash  is  to  pay  all  rentals 
on  this  lease  for  the  period  of  one  year  from  the  date  hereof  it  is 
further  agreed  that  when  the  first  well  is  completed  on  said  premises, 
then  all  cash  rentals  shall  cease,"  does  not  bind  the  lessee  to  do  any- 
thing further  after  completing  one  well  on  the  premises,  and,  upon 
his  abandonment  of  further  operations  upon  the  premises  for  more 
than  eighteen  months,  leaving  the  well  unprotected  so  that  it  caved 
in  and  partially  filled  up,  the  lessor,  after  waiting  a  year  or  more, 
from  the  date  of  abandonment,  had  the  right  to  lease  the  land  to  an- 
other. 

2.  The  principal  purpose  and  design  of  the  parties  to  such  a  lease, 
clearly  discernable  from  its  terms,  being,  the  production  and  market- 
ing of  the  oil  and  gas  in  the  land,  for  their  mutual  benefit,  mere  dis- 
covery of  oil,  by  exploration  under  it,  vests  no  title  to  it  in  the  lessee, 
but  it  does  vest  in  him  the  right  to  produce  and  take  the  same  in  ac- 
cordance with  the  terms  and  conditions  of  the  contract.  In  such 
right  the  lessee  will  be  protected,  but  he  must  proceed  to  exercise  it 
with  reasonable  promptness  and  diligence. 

3.  When  its  terms  will  permit  it.  under  the  rules  of  law,  an  oil 
lease  will  be  so  construed  as  to  promote  development,  and  prevent  de- 
lay and  unproductiveness. 

4.  The  law  recognizes  a  distinction  between  the  abandonment  of 
operations  under  an  oil  lease  and  an  intention  to  abandon  or  surrender 
the  lease  itself.  Unless  bcund  by  the  term  of  the  lease  so  to  do,  it 
will  not  permit  the  lessee  to  hold  the  lease  without  operating  under 
it,  and  thereby  prevent  the  lessor  from  operating  on  the  land  or 
leasing  it  to  others. 


Mistake  as  To  Rale  of  Survivorship. 


THB  succession  to  the  property  of  Mr.  and  Mrs.  Fair,  who  were 
both  killed  recently  in  an  automobile  accident,  has  greatly  in- 
terested some  of  the  public  journals.  The  question  as  to  the 
presumption  of  survivorship  in  such  cases  being  new  to  some  of  the 
newspaper  writers,  they  have  discoursed  upon  it  as  a  *'  nice  "  point  of 
law.  One  of  the  daily  papers  has  acquired  legal  erudition  enough  to 
discover  that  this  is  by  no  means  a  rare  question,  and  has  proceeded 
to  correct  its  contemporaries  on  that  point.  But,  unfortunately, 
while  it  has  discovered  that  **  there  have  been  many  suits  based  on 
this  question  of  survival,"  it  proceeds  to  announce  the  law  to  be  ex- 
actly what  it  Is  not.  Its  declaration  is  that  '*  the  law  presumes,  in 
cases  of  shipwreck  and  other  fatal  accidents  where  a  number  of  people 
perish  together,  that  the  strongest  live  the  longest,  that  the  grown 
people  survive  the  children,  and  that  the  men  survive  the  women." 
But  according  to  the  common-law  doctrine  established  in  England 
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aDd  io  nearly  all  the  Ualted  States,  differing  from  the  ciTil  law,  there 
Ih  ab6olutely.no  presamtion  on  the  subject,  and  the  whole  question  is 
one  upon  which  any  one  who  claims  survivorship  of  a  particular  per- 
son has  the  burden  of  establishing  that  fact.  The  cases  on  this:  sub* 
Ject  were  carefully  collected  and  analysed  in  51  L.  B.  A.,  page  863, 
where  it  is  shown  that  there  are  no  authorities  contrary  to  this  doc- 
trine in  any  part  of  the  Uni6n  except  where  the  statutes  have  made  a 
different  rule,  as  in  Louisiana  knd  California. 

The  most  interesting  part  of  the  subject  of  the  succession  of  the 
Fair  estates  is  with  respect  to  the  effect  of  a  possible  conflict  of  laws. 
If  the  Yiciims  of  this  accident  were  domiciled  in  California,  the 
statutory  rule  in  that  State  will  raise  a  preeumtion,  unless  there  is 
evidence  or  reasonable  inference  to  the  contrary,  that  Mr.  Fair  sur- 
vived his  wife.  'JThis  rule  however,  would  certainly  have  no  force  or 
effect  in  respect  to  any  real  property  which  either  of  those  parties 
may  have  owned  in  other  States.  With  respect  to  the  distribution  of 
any  personal  property  that  either  of  them  may  have  owned  in  other 
Jurisdictions,  there  may  lie  much  difficulty  in  determining  whether  it 
goes  to  the  representatives  of  the  husband  or  of  the  wife;  and,  since 
the  rule  is  chiefly  one  of  burden  of  proof,  the  defendant  may  succeed 
by  reason  of  the  failure  of  plaintiff  to  make  any  proof  on  the  subject. 
The  disposition  of  courts  in  many  cases  to  protect  the  rights  of  the 
residents  of  their  own  State  may  also  be  a  factor  under  some  circum- 
stances, as  for  instance,  in  case  of  ancillary  administration  when  the 
turning  over  of  the  assets  in  the  State  to  a  foreign  administrator  is 
contested  by  a  resident  who  asserts  some  right  in  them.  No  such 
question  as  this  may  arise  in  respect  to  these  estates,  but  questions  of 
this  kind  are  suggested  on  which  it  would  be  difficult,  if  not  impos- 
sible, to  find  any  precedent. — Case  and  Comment. 

The  fault  of  the  present  day  is,  that  the  majority  of  barristers  think  more 
of  fees  than  of  law.  Formerly  it  was  all  law,  and  the  fees  were  left  to  Frovi- 
denoe.  I  once  heard  an  old  counselor  say  that  there  were  three  stages  in  a 
barrister's  life.  When  he  is  first  called  to  the  bar,  and  fall  of  spirits  and 
ambition,  he  cares  for  nothing  but  the  brief.  In  the  second  stage,  when  he 
has  got  a  great  deal  of  practice  and  is  welLknown  to  the  profession,  he  cafes 
for  both  briefs  and  fees.  The  third  stage,  when  he  has  become  Q.  O.,  ac- 
quired a  great  reputation,  and  made  a  large  fortone,  he  cares  only  for  the 
fees,  and  nothing  for  the  briefs — ^the  sight  of  them  makes  him  almost  siok. 
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liegMmtkTe  OoauH>l  Over  QiuMi-Pnblto  Oorpoimtlonfl. 


BY  CHA8.  A.  MACATBB,  OF  THE  FAIRMONT  BAR. 

A  QUASI-PUBLIC  corporation  has  been  defined  to  be  a  private 
corporation  affected  with  a  public  interest,  whereupon  it  ceases 
to  he  jnria  privaU  only.  Such  a  corporation  is  private  in  tbat'it  exists 
for  the  purpose  of  making  money  for  its  individual  members,  and  its 
affairs  are,  in  general,  managed  by  the  private  persons  composing  it. 
Thus  far  it  is  strictly  of  a  private  nature,  and  is  not  subject  to  legis- 
lative coutrol  or  regulation.  But  by  the  terms  of  its  charter  or  the 
nature  of  the  services  it  renders,  the  corporation  may  become  a  public 
servant,  and  the  general  public  may  acquire  an  interest  in  its  busi- 
ness. Whenever  its  property  is  put  to  a  use  in  which  the  public  has 
an  interest,  a  grant  to  the  public  of  an  interest  in  that  use  can  be 
presumed.  Such  conditions  generally  exist  in  railroad,  canal,  bridge, 
turnpike,  ferry,  steamship,  telegraph,  telephone,  gas  and  water  works, 
and  electric  lighting  companies  These  are  private  in  that  they  carry 
on  business  for  gain,  and  public  in  respect  to  their  duty  to  serve  the 
public,  and  are  generally  classified  as  quasi-public  corporations. 

All  corporations  being  created  by  virtue  of  legislative  enactment, 
they  exist  only  in  contemplation  of  law,  and  have  no  natural  or  in- 
herent rights.  They  are  essentially  artificial  in  their  nature,  and  are 
creatures  of  the  State's  sovereign  power,  having  such  rights,  and  onl> 
such  rights,  as  are  delegated  to  them  by  their  charters.  In  consider- 
ation of  the  privileges  thus  conferred,  the  corporation  is  presumed  to 
assume  the  performance  of  certain  duties,  and  the  discharge  of  cer- 
tain obligations.  Because  of  these  mutual  relations,  it  was  early  laid 
down  by  }udicial  decision  in  this  country  that  the  charter  of  incorpor- 
ation is  a  contract  between  the  State  and  the  corporate  entity  created 
by  it,  and  therefore  within  the  inhibition  of  the  tenth  section  of  arti- 
cle one  of  the  federal  constitution.  (Dartmouth  College  v.  Wood- 
ward, 4  Wheat.,  518).  Manifestly,  however,  if  the  act  of  incorpora- 
tion reserves  to  the  State  the  power  to  alter,  amend,  or  repeal  the 
charter  as  the  legislature  may  thereafter  see  fit,  there  cannot  possibly 
be  any  question  as  to  the  amenability  of  any  corporation  so  created  to 
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future  leffislatiye  oontiolf  eyen  to  the  point  of  total  annihilatioD. 

Therefore,  bearing  in  mind  what  has  already  been  said,  this  diseor 
sion  will  consider  the  liability  of  qoasi-publio  corporations  to  legisla- 
tiye  control,  in  the  exercise  of  inherent  soyereign  power.  iTow  what 
are  we  to  understand  by  the  phrase  ''inherent  soyereign  power  ?" 

YattelidetlneB  the  prerogatiyes  of  soyereignty  to  be  all  those  *'with~ 
out  which  the  soyereign  command,  or  authority,  could  not  be  exerted 
in  the  manner  most  conduciye  to  the  public  welfare."  (B  1,  c  4,  par. 
46),  Mr.  Oooley  obsenros  that  **the  term  soyereignty  in  its  full  sense 
imports  the  supreme,  absolute  and  uncontrollable  power  by  which  any 
independent  state  is  goyemed."  (Const.  Law,  10).  Blackstone  de- 
clares that  in  eyery  goyemment  there  must  be  '"a  supreme,  irresisti- 
ble, absolute,  uncontrolled  authority,  in  which  the  /ura  summt  Ifv^Mm, 
or  the  rights  of  soyereignty,  reside— and  by  the  soyereign  power  is 
meant  the  making  of  laws."  (Bl.  Oom.  49).  Under  the  form  of  goy- 
emment existing  in  the  United  States  the  power  is  manifestly  yested 
primarily  in  the  legislature  of  the  seyeral  states,  and  also  in  the  Con- 
gress of  the  United  States  in  so  far  as  it  has  been  delegated  thereto  by 
the  yarious  prpyisions  of  the  national  constitution. 

Disregarding  for  the  moment  the  limitations  imposed  by  a  written 
constitution,  the  legislative  body  of  a  sovereign  state  is,  in  theory  at 
least,  omnipotent.  It  possesses  supreme,  absolute  and  uncontrolled 
authority.  Its  acts  are  unimpeachable  and  irresistible,  and  the  life, 
liberty  and  property  of  every  citizen  are  at  its  disposal.  It  is  hamper 
ed  by  no  restrictions  other  than  those  which  its  own  sense  of  Justice, 
equity,  and  conservatiHm  may  impose  upon  it.  If  it  choose,  it  could 
condemn  private  property  for  public  use  without  Just  compensation, 
and  vested  rights  would  have  no  protection  against  its  statutes. 
Under  such  a  government,  therefore,  every  corporation,  whether  pub- 
lic or  private,  would  be  absolutely  subject  to  whatever  control  the 
legislature  might  see  fit  to  exert.  What,  then,  are  the  restrictions  in 
this  country  protecting  corporations  from  unlimited  legislative  con- 
trol ? 

Under  our  form  of  government  the  legislative  body  has  not  absolute 
power.  Back  of  the  legislature  stands  a  written  constitution  of  the 
state,  and  back  of  all  is  a  written  constitution  for  the  whole  nation, 
wherein  the  people,  in  their  original  character  as  an  independent  com- 
munity, have  prescribed  certain  checks  and  limitations  on  the  leglsla 
tnres  of  the  several  states.    The  national  constitution,  by  its  own 
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proTisloD,  Is  the  supreme  law  of  the  land,  and  it  deoiares  that  (1)  no 
state  shall  pass  any  law  impairiog  the  obligatioD  of  oontraots,  (2)  no 
state  shall  deprlTe  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  and  (3)  no  pn?ate  property  shall  be  taken  for  public 
use  without  Just  compensation;  and  a  separate  clause  proTides  that 
no  iMTKm  shall  be  depriyed  of  life,  liberty,  or  property  without  due 
process  of  law,  which  has  been  generally  held  to  be  restraint  upon  the 
federal  powers.  The  charter  granted  by  the  le^isliitture  to  the  corpora 
ation  haying  been  decided  to  be  a  contract  (Dartmouth  College  y. 
Woodward,  4  Wheat.,  618)  and  the  corporation  a  person  (Ooyington  & 
Lexington  Turnpike  Oo,  y.  Sandford,  164  U.  S.,  692)  within  the  mean- 
ing of  these  terms  as  used  in  the  constitution,  to  this  extent  is  the 
legislature  depriyed  of  its  power  to  regulate  or  control  a  corporation 
created  by  it.  An  ordinary  corporation,  when  strictly  Jwria  prioaM, 
is  thus  practically  withdrawn  from  liability  to  leglslatiye  control.  But 
wh<>neyer  it  is  affected  with  a  public  interest  it  becomes  a  quasi-pub- 
lic corporation,  and  is,  under  certain  conditions,  subject  to  legislatiye 
control  in  the  exercise  of  inherent  soyereign  power.  We  shall  now 
endeayor  to  show  the  extent  of  this  liability. 

A  quasi-public  corporation,  as  has  already  been  intimated,  occupies 
a  middle  ground  between  a  municipal  and  a  purely  private  corporation. 
When  the  state  creates  a  municipal  corporation,  it  acts  from  purely 
goyernmental  considerations.  The  sole  motiye  in  the  legislatiye  mind 
is  the  establishment  of  a  means  of  attaining  governmental  ends.  The 
charter  creating  such  a  corporation,  so  far  as  its  public  nature  is  con- 
cerned, is  in  no  sense  a  contract.  It  merely  empowers  the  municipal- 
ity to  exercise  certain  governmental  functions.  Such  a  corporation  is 
merely  an  arm  of  the  state,  and  exercises  powers  over  its  Jurisdiction 
as  an  agent  of  the  sovereign  power.  Its  fuuctions,  rights,  and  priy 
leges  can  be  enlarged,  abridged,  or  destsoyed  at  the  discretion  of  the 
legislature.  The  sovereignty  is  merely  exercising  its  inherent  and  in- 
alienable power  to  govern. 

In  earlier  times  governmental  operations  had  undoubtedly  a  broader 
sphere  than  the  modern  theory  recognizes.  The  State  was  widely  held 
to  possess  various  paternal  and  beneficent  functions  in  respect  to  its 
citizens  and  its  own  material  upbuilding  and  improvement.  This  has 
resulted  in  the  modern  scnool  of  socialism  and  government  ownership, 
as  opposed  to  the  more  preyalent  and  generally  accepted  doctrine  of 
the  least  possible  interference  by  government  with  priyate  businesses. 
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But  disregarding  f;h6  political  qaestioo  ipTolyed,  there  is  no  donbt 
that  the  State  is  primarily  Tested  with  the  power  and  the  duty  of  pro- 
Tiding  for  the  coDTenieooe  aod  comfort  of  its  citiiens,  and  the  con- 
sUtaUoD  itself  has  impliedly  recogoised  this  principle  in  giTing  to 
Congress  (he  power  of  established  post  roads.  The  same  reasoning 
wonld  put  railroads  and  all  sorts  of  common  carriers^n  the  same  cate- 
gory, and  also  telephone  and  telegraph  systems,  street  railway  and 
electric  lighting  plants.  In  former  times  there  seems  to  haTe  been  an 
almost  absolute  necessity  upon  goTernments  to  effect  almost  cTery- 
thing  of  this  sort  by  the  sole  and  direct  agency  of  the  goTemment. 
But  a  great  and  beneficial  change  has  taken  place  in  modem  times  by 
which  priTate  enterprise  is  entrusted  with  such  undertakings  of  in- 
ternal improTement.  The  corporation  undertaking  this  work  is  a  pri- 
Tate corporation  in  that  it  exists  for  gain  and  its  ordinary  afbUrs  are 
managed  by  its  stockholders,  but  it  is  also  of  a  public  character  in 
that  it  undertake  to  perform  a  sort  of  public  office.  **It  has  been 
said  that  the  control  which  the  legislature  is  permitted  to  exercise 
OTer  the  business  of  a  common  carrier,"  Mays  Andrews,  J .,  in  People 
T.  Budd,  117  N.  T.,  21,  «is  a  sunrlTal  of  that  class  of  legislation 
which  in  former  times  extended  to  the  details  of  personal  conduct. 
This  is  true.  But  it  has  surTiTed  because  it  was  entitled  to  sunriTe. 
Society  could  not  safely  surrender  the  power  to  regulate  by  law  the 
business  of  common  carriers.  The  legislatiye  power  of  regulation  is 
demanded  by  imperatlTC  public  interests.  The  same  priociple  upon 
which  the  contiol  of  common  carriers  rests  has  enabled  the  State  to 
regulate  in  the  public  interest  the  charges  of  telegraph  and  telephone 
companies.  These  regulations  in  no  wise  interfere  with  national  lib- 
erty—liberty regulated  by  law."  The  corporation  deTotes  its  property 
to  a  use  in  which  the  public  has  an  interest,  and  must  submit^to  be 
controlled  by  the  public  for  the  com  moo  good,  to  the  extent  of  the 
interest  which  it  has  created. 

There  seem  to  be  two  generally  recogoized  principles  upon  which 
the  State  can  exert  its  control  over  quasi-public  corporations  (1) 
in  the  exercise  of  the  power  of  Eminent  Domain  and  (2)  by  virtue  of 
its  inherent  right  of  protecting  itself  and  its  citizens,  commonly 
called  the  police  power.  It  seems  to  be  well  settled  that  a  legislature 
cannot  divest  itself  of  these  powers.  But  it  is  a  remarkable  fact  that 
legislatures,  in  numerous  instances,  have  attempted  to  abrogate  these 
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rights  iQ  the  iDterestA  of  railroad  and  other  qnasi-publio  corpora 
ations,  and  serious  argument  has  been  adTanoed  in  support  of  the 
doctrine  that  a  corporation,  by  the  terms  of  its  charter,  mi^  be  abso- 
lutely exempted  from  any  control  whateyer  by  a  legislature,  or  its 
successors,  forever.  This  proposition  strikes  at  the  very  root  of  the 
question  under  consideration,  and  it  therefore  deserves  our  attention. 
A  State  may  be  considered,  in  a  limited  sense,  a  corporative  entity, 
whose  membership  consists  of  its  citizens.  Its  business  is  to  pirovide 
for  their  safetyt  well-being,  comfort,  health  and  good  morals.  If,  by 
its  contract  with  a  railroad  or  other  quasi-public  corporation,  it  at- 
tempts to  part  wii;h  a  power  that  is  essential  for  the  protection  of  the 
public,  such  an  undertaking  may  rightly  be  considered  beyond  the 
scope  of  its  powers  and  therefore  ultra  vires.  Moreover,  it  mi^  be 
said  that  the  corporation,  in  its  contract  with  the  State,  contracts 
with  reference  to,  and  having  in  contemplation,  the  reserved  power  of 
control  which  every  sovereignty  must  retain  within  itself.  In  the 
leading  case  of  West  Biver  Bridge  Oo.  v.  Diz,  0  Howard,  607,  the 
Supreme  Court  said  :  "It  cannot  h^  Justly  disputed  that  in  every  po- 
litical sovereign  community  there  inheres  necessarily  the  right  and 
the  duty  of  guarding  its  own  existence,  and  of  protecting  and  pro- 
moting the  interests  and  welfare  of  the  community  at  large.  This 
power  and  this  duty  are  to  be  exerted  not  only  in  the  highest  acts  of 
sovereignty ;  they  reach  likewise  the  relations  of  social  life.  The  in- 
vestment of  property  in  the  citizens  by  the  State,  whether  made  for  a 
pecuniary  consideration  or  founded  on  conditions  of  civil  or  political 
duty,  is  a  contract  between  the  State  and  the  grantee.  But  into  all 
contracts,  whether  made  between  states  and  individuals,  or  between 
individuals  only,  there  enter  conditions  which  arise  not  only  out  or 
the  literal  terms  of  the  contract  itself ;  they  are  superinduced  by  the 
preexisting  and  higher  authority  of  the  laws  of  nature,  or  of  the  com- 
munity to  which  the  parties  belong.  These  conditions  are  aiwi^s 
presumed,  and  must  be  prebumed,  to  be  known  and  recognized  by  all, 
are  binding  upon  all,  and  need  never,  therefore,  be  carried  into  ex- 
press stipulation.  Every  contract  is  made  in  subordination  to  them, 
and  must  yield  to  their  control,  as  conditions  inherent  and  perma- 
nent, whenever  a  necessity  for  their  execution  shall  arise."  In  New 
Orleans  €^as  Light  Oo.  v.  Louisiana  Light  &  Heat  Oompany,  116  U. 
S.,  660,  the  Oourt  lays  down  the  principle  that  "the  power  of  the 
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legislature  to  sobserve  the  general  welfare  of  the  people  by  all  needful 
and  proper  regulations,  in  the  interests  of  health  and  safety,  is  In- 
herent In  the  sovereignty  of  the  State,  and  cannot  be  bartered  away 
by  contract  or  otherwise,"  and  the  same  doctrine  was  maintained  in 
Beer  Qo.  v.  Mass.,  97  U.  S.,  26. 

Above  the  grant  contained  in  the  corporation's  charter,  and  higher 
than  the  authority  of  the  legislature  itself  are  the  interests  and  well- 
being  of  the  great  public  which  is  to  be  protected  against  both  the 
gretsd  of  giant  corporations,  and  also  the  improvidence,  neglect  or 
venality  of  the  legislature.  Belying  un  the  maxim  chat  scdw  popuU 
ut  suprema  lax,  the  courts  have  luterp«>H«jd  when  the  law-malciag  power 
has  attempted  to  barter  away  a  vital  e^^ieotiai  of  the  public  welfare, 
and  in  Pearsall  v.  Great  Northern  By.  Oo.,  161  U.  S.,  666,  decided  in 
1896,  the  Supreme  Ck)urt  declare  that  '"so  Important  is  this  power  (of 
control)  and  so  necessary  to  the  public  safety  and  health,  that  it  can- 
not bo  bargained  away  by  the  legislature,  and  hence  it  has  been  held 
that  charters  for  purposes  inconsistent  with  a  due  regard  for  the  pub- 
lic health  or  public  morals  may  be  abrogated  in  the  interests  of  a 
more  enlightened  public  opinion.**  This  doctrine  is  strongly  rein- 
forced by  the  rule  of  construction  laid  down  by  the  courts  in  reference 
to  privileges  granted  by  a  legislature.  **The  object  and  end  of  all 
government,"  observes  Mr.  Chief  Justice  Taney  in  Charles  Biver 
Bridge  v.  Warren  Bridge,  11  Peters,  420,  *48  to  promote  the  happiness 
and  prosperity  of  the  community  by  which  it  is  established,  and  It 
can  never  be  assumed  that  the  government  intended  to  diminish  the 
power  of  accomplishing  the  end  for  which  it  was  created . " 

It  may  be  well  to-  remark  at  this  point  that  the  business  bond 
by  a  quasi-public  corporation  usually  difiPers  widely  from  that^  earned 
on  by  other  private  enterprises,  in  that  its  undertakings  are  gen  orally 
monopolistic  in  their  character.  Other  businesses  are  necessarily 
competitive,  and  the  general  interests  of  the  public  are  protected  by 
the  constant,  permanent  force  of  competition,  insuring  fair  prices  and 
a  proper  regard  to  the  public  cooveuieuce.  But  railroads,  water- 
works, gas  plants,  et  cetera,  are  inherently  monopolistic,  aad  by  force 
of  circumstances,  or  by  combinations,  the  safe  guard  of  competition 
is  avoided.  The  State  must  have  this  power  of  reasonable  regulation, 
and  a  legislature  cannot  barter  it  away. 

(A  further  discussion  of  this  subject  will  be  concluded  in  the  next 
Bar.— Bdb,) 
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IN  the  laat  nnmber  of  The  Bab  we  made  a  general  request 
for  informatioD  from  local  bars  with  a  view  to  asoertain- 
ing  the  status  of  the  Profession  in  the  State. 
The  following  is  the  form  of  our  request : 

This  Jouroal  would  like  to  have  a  short  review  for  publicatioo  iD 
successive  oumbers,  of  the  condition  of  the  Profession  in  each  of 
the  counties  of  the  State.  Without  calling  upon  any  individual,  we 
will  throw  open  the  door  to  any  volunteer  in  each  and  allot  the  coun- 
ties to  send  us  a  review  of  this  character.  In  order  to  more  clearly 
indicate  the  lines  of  informbtion  wes^ek,  we  will  ask  that  these  re- 
views answer  the  following  questions: 

1.  The  number  of  attorneys  in  active  practice. 

2.  The  proportion  of  attorneys  to  the  population  of  the  county. 

3.  The  names  of  those  who  are  regarded  as  leaders  of  the  local  bar, 
and  a  comparative  estimate  of  their  equipment  with  that  of  their 
predecessors. 

4.  The  ethical  standard  of  the  local  bar— in  what  particular  Is  it 
advancing  or  declining. 

5.  Are  the  regulations  for  admission  to  the  bar  effective  in  your 
county? 

We  are  sure  that  all  the  bars  of  the  State  will  be  interested  to  read 
these  reviews  of  every  other  bar,  as  well  af  its  own. 

We  will  publish  any  reviews  we  receive  without  disclosing  the 
authorship,  if  so  requested,  and  they  will  be  regarded  as  strictly 
confidential. 

Let  any  member  of  any  bar  feel  that  he  is  personally  invited,  and 
any  Oircuit-Clerk  is  Inclnded  in  the  invitation  to  send  us  these  re- 
views, and  we  hope  to  have  one  from  each  county  of  the  State. 

We  have  only  rec»>iyed  one  response  to  this  appeal,  and  that 
covers  only  part  of  the  inquiry.  This  response  relates  to  the 
bar  of  Marion  county,  and  is  as  follows : 

Thb  Marion  County  Bar. 

1 .  The  number  of  Attorneys  in  actual  practice. 
Fifty. 

2.  The  proportion  of  attorneys  to  the  population  of  the  county. 
About  one  attorney  of  every  760  population. 

3.  The  names  of  those  who  are  regarded  as  leaders  of  the  local 
bar,  and  a  comparative  estimate  of  their  equipment  with  that  of 
their  predeceRsors. 

W.  S.  Meredith,  Charles  Powell,  U.  N-  ^rnett  Jr.,  Ex-Judge 
Robert  Fleming,  Ex-Judge  W.     S.     Raymond,  F.     T.     Martin. 

Probably  no  more  profound  in  the  law  hut  certainly  equal  to  their 
predecessors  in  legal  ability.  Better  equipped  academically  and  safer 
advisers  for  the  business  interests  of  the  country. 

We  hope  to  have  a  response  from  some  one  in  each  of  the  counties 
of  the  State.     The  door  is  open  to  everybody. 
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OFFICERS  AND  STANDING  COMMITTEES 
1902. 


Ottiocft* 


aEOBOE  E.  PBIOE, 

OhArleston. 


JOHN  A.  HOWABD,  Wheeling  (First  Distriot). 
E.  D.  TALBOTT,  EUins  (Second  Difltriot.) 
E.  EL  MOBTON,  Addison  (Third  District.) 
0.  D.  MEBBIOE,  Parkersbnrg  (Fourth  District) 
Z.  T.  VINSON,  Huntington  (imh  District.) 


JOHN  W.  DAVIS, 
Clarksburg. 


W.  N.  HILLEB, 
Farkersbuig. 


■zaouTXTB  oomrcnzi. 
W.  P.  WILLET,  Morgantown. 
D.  0.  WESTENHAVEB,  Martinsburg. 
B.  M.  AMBLEB,  Parkersburg. 
HENBY  M.  BUSSELL,  Wheeling. 
0.  D.  HEBBIOH,  Parkersburg. 
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STANDING  COMMITTEES* 


OOMMITEE  ON  ADMISSIONS. 
OxoBOB  B.  OaiiDwbll,  Wheeling. 
T.  L.  Hmhbxtex,  Welch. 
J.  Hop  Woods,  Philippi. 
JoHX  A.  Pbbbtom,  Lewisbnrg. 
S.  B.  Haij:.,  New  ICartinsTille. 


OOJfMITTEE  ON  JUDICIAL  ADMINISTBATION  AND 
LEGAL  BEFOBM. 
B.  M.  AmbtiBB,  Parkenbnrg. 
F.  M.  Bbtmoldb,  Keyser. 
Z.  T.  VzNBOM,  Hnntiiigion. 
E.  W.  Knioht,  Charleston. 
JoHX  A.  HowABD,  Wheeling. 


COMMITTEE  ON  GBIEVANCES. 
U.  S.  G.  PxTBBB,  Martinsborg. 
C.  W.  DiLiiON,  FayetteTille. 
C.  W.  Dazlbt,  EUdnS. 
Edoab  p.  Buokbb,  Weloh. 
John  A.  Campbbll,  New  Cumberland. 


COMMITEEE  ON  LEGAL  EDUCATION. 
St.  Gbobob  T.  Bbookb,  Morgantown. 
Iba  E.  Bobinbon,  Grafton. 
J.  v.  BZ.AXB,  West  Union. 
T.  N.  Bbbd,  Hinton. 
Gbobob  E.  MoCiimroo,  Charleston. 


COMMITTEE  ON  LEGAL  BIOGBAPHT. 
Okbt  Johnson,  Morgantown. 
Bobbbt  Whitb,  Wheeling. 
D.  B.  LuoAS,  Charles  Town. 
J«.  S.  DoouTTXiB,  Huntington. 
M.  G.  SraBBTy  darksburg. 
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LAWYERS   DIRECTORY. 

FOR  WEST  VIRGINIA. 


The  lawyers  in  the  8ub}olned  list,  have  flnt-claae  ataadlair  at  the 
^espectiTe  ban   where   they  practice  law. 

N.  C.   PRICKITT. 

JACKSON  CO.,  W.  VA, 

R.  L.  MOORE. 

TYLERCO.,  W.  VA. 

J.   B.  BENNETT, 

LEWIS  COUNTY,   W.  VA. 

A.  W.  BELU 

CLAY  COUNTY,  W.  VA. 

W.  H.  BISHOP. 

ROANE  CO.,  W.  VA. 

HARRY  SHAW, 

MARION  COUNTY,  WEST  VA. 

CHARLES  P.  SWINT, 

LEWIS  COUNTY,  W.  VA 


RAVENSWOOD, 

SISTERSVILLE, 

WESTON, 

CLAY, 

SPENCER, 

FAIRMONT, 

WESTON 


SUMMER  LAW  SCHOOL 

UNJVERSTTY  OF  VIRGINIA. 
Thb  Thibtt-Thibd  Sbbsioh  of  thb  SumixB  Law  School  opexkB  JULY  1, 
1902,  and  oontinaes  two  months.    The  conrsee  offered  have  proved  profitable 

to  THOSB  JT78T  BSOIMIIXNO  THUB  PBOFSS8IONAL  8TUDIB8;  tO  TOUHO  PBAOTITIOXSBB 

who  have  lacked  the  advantage  of  systematic  instmction;  to  older  practition- 
ers who  desire  to  review  elementary  principles;  and  in  a  marked  degree  help- 
ful to  OAHDZDATSS  FOB    ADMXB8IOH    TO    THB    BAB,    OOnducted    by    the    foll  LSW 

Faculty.         For  catalogue,  address  any  of  the  undersigned. 

W.  M.  ULE, 
University  Station,  B.   O.  MINOR, 

Charlottesville,  Va.  OHAS.  A.  GRAVES. 


Digitized  by  VjOOQIC 


THE  BAJt.  «r5 


OiJI>  CASftS  have  established  fhe  lam,     NEW 
CASES  apply  It.    We  have  fhem  all. 


M'CLAIira 

CRIMINAL     LAW. 

By  EMLIN  McGLAlN,  A.  M.«  LL.,  D., 

^anflTtl1i>r  or  tke  Law  DepAitment  of  the  State  UnlTersltj  of  Iowa. 


mci^uuBS 


Common  Law  crimes,  Statutory  crimes,  and  Criminal 
Combinations;  in  (act,  every  form  of  crime  known  in 
American  Law, 


M^IBCUBSBS 


The  nature  and  sources  of  criminal  law,  the  police  pow- 
er and  its  constitutional  limitations,  criminal  intent  and 
capacity,  the  doctrines  as  to  the  necessary  connection 
with  the  act  and  incomplete  acts,  offenses  under  State 
Law  and  Federal  Law. 


GrrB» 


Forms  of  indictments  and  their  essentials  for  specific 
offenses,  and  the  Rules  of  Evidence  applicable  to  each 
offense. 


THBItBPOMtB 


It  is  valuable  and  convenient  lor  the  State's  A^omey  in 
preparing  and  conducting  the  prosecution,  for  the  attor- 
ney of  the  prisoner  in  arranging  and  presenting  his 
defense. 

It  is  modem,  reliable,  practical  and  complete. 


TWO  TOLiniSS;  Pai«E  S12JM>  NET;  9i2JM  PREPAID. 


CALLAGHM  &  COMPANY, 

OHIOAOO,  ILL. 
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THE  BAB. 


LET  THE 


0 


GO  ON  YOUR  BOND. 

PAID    UP    CAPITAL     S250.00O. 

It  becomes  sole  surety  on  all  Unds  of  bonds. 

COURT  BONDS  A  SPECIALTY 


Loosl  sgente  •^  ^«i7  ^^'o^ui^  Seftt  in  the  Stftleosa  ezeente  *  bond  for 
yon  without  delay. 

Deporits  reoefred  sabjeot  to  eheck. 

Interest  beering  oertiflcates  issued. 

Loans  made  on  real  estate,  personal  seoiirities»  stocks,  bonds  and  other 
collaterals. 

Acts  as  Bzecoator,  Tmstee,  Administrator,  Assignee,  Becetrer,  Qnarflian , 
and  in  all  other  Fiduciary  capacities. 

H.  G.  Davis,  President 
S.  B.  Elkins,  First  Vice  President. 
W.  G.  Wilson,  Second  Vice  President 
O.  Jay  Flxming,  Seoretary  and  Treasurer. 
GOVNSEL-C.  W.  Daile7  and  E.  D.  lUbott 

HOME  OFFICE.  Elkins,  West  Va. 
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